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tation ;  delay ;  affidavits  by 
incompetent  witnesses,  416. 


N. 

NATURALIZATION— vacating  order,  416. 
NEGLIGENCE — careless  management  of  horse  car,  56. 

liability  of  store-keeper  for  mischievous  act  of 

employee,  281. 
contributory;    riding  on    street   car    platform^ 

56. 
contributory  in  operating  machine,  289. 
NEW  TRIAL— motion  upon  minutes,  66,  373. 
excessive  damages,  426. 
in  criminal  cases;   insufficient  evidence,  227* 
NOTICE— constructive,  to  partner,  400. 
NUISANCE — use  of  premises  annoying  neighbor,  337. 
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PARENT  AND  CHILD— custody  of  child,  73- 
PARTIES — to  accounting  as  trustee,  ex  maUficio,  29. 

right  of  remainderman  to  prevent  diversion  of  prop- 
erty, 86. 
partition ;  remaindermen,  468. 
PARTNERSHIP— when  chargeable  with  knowledge  of  partner, 

400. 
PLEADING— defect  of  parties,  29. 

complaint  on  foreign  judgment*  137. 

complaint  for  conspiracy  ;  fraud  inducing  marriage^ 

314. 
complaint  on  foreign  judgment  for  alimony,  235. 
Note  on  pleading  in  action  by  broker  employed  by  both 

Parties^  463. 
demurrer  to  complaint  in  partition,  468. 
answer  ;  negative  pregnant,  247. 
necessity  of  alleging  adequate  remedy  at  law,  430. 
jurisdiction  of  foreign  court ;  another  action  pend- 
ing; foreign  attachment,  131. 
right  to  serve  second  amended  complaint,  254. 
amended  and  supplemental  complaint,  256. 
supplemental  complaint  in  action  for  divorce,  257. 
striking  out  irrelevant  matter,  54. 
PLEDGE — ^lien  of  bankers  for  advances,  i. 
making  pledgor  agent  to  sell,  3. 


Q. 

QUESTIONS  OF  LAW  AND  FACT-facts,  determining  juris- 
diction, 437, 


R. 


RAILROADS — riding  on  street  car  platform,  56, 
RECEIVER — compelling  receiver  to  account  for  property  fraud- 
ulently acquired  by  corporation,  29. 
custody  of  special  fund,  392. 
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RECORDING — notice  of  assignment  of  mortgage,  308. 
REFERENCE — on  accounting  in  surrogate's  court;  remedy  for 
collection  of  fees ;  amount,  109. 
proceedings    upon    physical   examination   before 

trial,  365. 
Nate  onphyskiarCs  examination  before  trial,  370. 


SALES — right  of  bankers  taking  bill  of  lading  to  secure  accept- 
ance, 3. 
taking  title  as  security  for  advances,  7,  21. 
SERVICES — Note  on  damages  for  wrongful  discharge,  348. 
SEVERANCE  OF  A CTION—for  several  libels,  464. 
SPECIFIC  PERFORM ANCE—sUtute  of  frauds ;   part  perform- 
ance, Zt. 
STATUTES — interpretation  ;  amendments,  356. 

construction  of  special  incorporation,  422. 

Note  on  stipulation  as  to  papers  to  be  printed  on 

appeal  173. 
as  to  custody  of  fund,  392. 
SUNDAY — ^violation  of  statute ;  no  defence  to  action  for  negli- 
gence, 426. 
SUSPENSION   POWER   OF    ALIENATION-^agrecmcnt  as  to 
devolution  of  property,  86. 


T. 


TAXES — ^transfer  tax ;  exemption  of  religious  corporation ;  foreign 

corporation  not  exempt ;  foreign  university,  287. 
TRESPASS — injury  to  shade  tree  by  electric  company,  198. 
TRIALS — mode  ;  action  to  establfeh  trust,  63. 

right  to  jury  trial;  waiver;  dismissal  of  complaint, 430. 
irresponsive  answer;  objection ;  necessity  of  request  for 

special  verdict,  437. 
testimony   of  interested  witness;  direction  of  verdict, 

149- 
Note  on  testimony  of  interested  witness,  1 57. 
allowing  insufficient  time  to  sum  up ;  remedy,  66. 
dismissal  of  complaint,  246. 
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TRIALS— dismissal  upon  the  merits,  373. 

findings,  76. 

motioiy  for  new  trial  on  judge's  minutes,  66. 
TRUSTS— reaching  bank  deposit,  7. 

action  to  establish,  63.  ♦ 

enforcing  judgment  for  alimony,  239. 

fraudulent  sale  by  trustee,  410, 


W. 

WASTE— injunction  against,  387. 
WILL— effect  of  refusal  of  probate.  113. 

right  of  benevolent  society  to  take  where  testator  dies 

within  two  months,  422. 
vested  remainder,  468. 
WITNESSES— iV<7/^  on  testimony  of  interested  witness,  1 57. 

cross-examination;  statement  to  third  person,  281. 
Note  on  physician's  examination  before  trial,  370. 
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JV.  Y.  Supreme  Court,  Special  Term,  First  District ;  Sep- 
tember,  1893. 

1.  Pledge?^     Bankers  at  the  request  of  a  merchant  advanced  the 

purchase  money  for  goods,  and  took  the  bills  of  lading  therefor 
in  their  own  name.  The  bills  of  lading  were  subsequently  sur- 
rendered to  the  merchant  under  an  agreement  that  he  would 
hold  the  goods  as  the  property  of  the  bankers,  with  liberty  to 
sell  them,  and  if  he  should  sell  them  to  turn  over  the  proceeds 
to  the  bankers  to  secure  their  advances,  the  intention  of  the: 
agreement  being  to  preserve  the  bankers'  title  to  the  goods^ 
The  merchant,  however,  secured  other  advances  from  third 
persons  upon  a  promise  to  pay  to  them  what  the  goods  should 
sell  for. — Held,  that  the  lien  of  the  bankers  upon  the  goods  or 
their  proceeds  was  superior  to  any  rights  of  such  third  persons. 

2.  The  same."]    //j^^wj,  that  a  person  making  advances  to  another 

upon  a  promise  by  the  latter  to  pay  over  the  proceeds  of 
property,  when  sold,  acquires  no  lien  upon  the  property  or  its- 
proceeds. 

Motion  for  an  injunction  pending  an  action  to  restrain 
one  of  the  defendants,  from  paying  to  the  other  defend- 
ants, or  other  persons,  the  proceeds  of  the  sale  of  certain 
merchandise. 

Vol.  XXXI.-i 
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The  action  was  brought  by  John  Monroe  and  others 
against  Domenico  Bonanno  and  others. 

The  complaint  in  substance  alleged,  that  plaintiffs  as 
co-partners  transacting  the  business  of  bankers  under  the 
name  of  John  Monroe  &  Co.,  drew  certain  bills  of  exchange 
on  the  defendant,  Domenico  Bonanno,  accompanied  by 
certain  bills  of  lading  to  plaintiffs  for  shipments  of  fruit ; 
that  the  bills  of  exchange  were  drawn  against  acceptances 
given  by  plaintiffs  at  Bonanno's  request  for  the  purchase 
money  of  the  merchandise  referred  to  in  the  bills  of  lad- 
ing ;  that  subsequently  the  plaintiffs  surrendered  the  bills 
of  lading  to  Bonanno  under  an  agreement  that  he  would 
hold  the  fruit  as  property  of  plaintiffs,  with  liberty  to  sell 
it,  and  if  he  should  sell,  to  turn  over  the  proceeds  to  plaint- 
iffs as  security  for  what  was  due  them  upon  their  accept- 
ances, the  intention  of  the  agreement  being  to  protect  and 
preserve  unimpaired  the  title  of  plaintiffs  to  the  fruit ; 
that  Bonanno  had  placed  the  fruit  in  the  hands  of  the 
defendant,  Edward  M.  Brown,  for  sale,  and  he  had  sold  it 
on  credit  and  had  not  yet  received  the  proceeds ;  and  that 
Bonanno  had  instructed  the  defendant,  Brown,  to  pay  over 
the  proceeds  to  Phelps  Bros.  &  Co.,  instead  of  the 
plaintiffs. 

It  appeared  by  affidavits  in  behalf  of  Phelps  Bros.  &  Co., 
that  Bonanno  had  represented  to  them  that  the  fruit  was 
•consigned  to  him,  and  at  his  request  they  had  made 
advances  of  such  sums  of  money  as  would  probably  repre- 
sent the  proceeds  upon  its  sale. 

Stern  &  Ruslunore^  for  plaintiffs. 
Rochfort  &  Stayton,  for  defendants. 

INGRAHAM,  J. — I  think  it  clear  that  under  the  agree- 
ment between  plaintiffs  and  the  defendant,  Bonanno,  the 
plaintiffs  acquired  a  lien  upon  the  merchandise  referred  to 
ii  the  complaint  for  the  amount  of  their  advances  to  Bon- 
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anno,  superior  to  that  of  any  one  whose  interest  in  the 
property  was  subsequently  acquired.  It  seems  to  me  also 
dear  that  Phelps  Bros.  &  Co.  never  acquired  a  lien  upon 
the  property  in  question.  They  made  the  advances  to 
Bonanno  upon  the  faith  of  his  representations  that  he  was 
the  owner  of  the  property,  and  his  promise  to  repay  them 
out  of  the  proceeds  realized  upon  the  sale  of  the  goods  ; 
no  specific  lien  was  acquired.  Under  such  circumstances 
the  plaintiffs  are  entitled  to  be  paid  the  amount  due  them 
out  of  the  proceeds  of  the  sale  of  the  property,  which  right 
is  superior  to  that  of  either  the  defendants,  Phelps  Bros., 
or  the  defendant,  Bonanno. 
Injunction  granted. 


CARTER  V.  ARGUIMBAU. 

N.  F.  Common  Pleas,  before  Hon.  Wm.  G.  Choate,  Referee, 
March,  1884. 

1.  Sale^    Bankers,  who  have  accepted  for  a  merchant  a  bill  of 

exchange  drawn  upon  them  for  the  price  of  goods,  and  taken 
the  bill  of  lading  therefor  in  their  own  name,  are  the  owners 
of  the  goods  until  the  merchant  remits  funds  to  cover  their 
acceptance  ;  and  their  right  to  the  goods  or  their  proceeds  is 
not  lost  as  against  the  merchant  or  his  assignee  for  the  benefit 
of  creditors  by  their  surrenderfng  the  bill  of  lading  to  the  mer- 
chant under  an  agreement  that  until  their  advances  have  been 
paid  he  will  hold  the  goods,  or  their  proceeds  if  sold,  *'  under 
lien  "  as  agent  of  the  bankers. 

2.  Pledge:\    It  seems,  that  a  pledgee  may  make  the  pledgor   his 

agent  to  hold  or  sell  the  goods  for  the  pledgee's  benefit. 

Trial  before  a  referee. 

Action  to  recover  goods  or  their  proceeds  in  the  hands 
of  an  assignee  for  the  benefit  of  creditors. 
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The  plaintiffs,  John  W.  Carter  and  others,  were  bankers 
in  London ;  Fabbri  &  Chauncey  were  their  agents  in 
New  York  ;  Arguimbau,  Wallis  &  Co.  were  merchants  in 
New  York  at  whose  request  plaintiffs  issued  letters  of 
credit  to  various  persons  from  whom  Arguimbau,  Wallis 
&  Co,  ordered  goods,  which  were  shipped  and  bills  of  lad- 
ing forwarded  to  the  plaintiffs,  who  accepted  drafts  for  the 
price  thereof.  The  bills  of  lading  were  sent  to  Fabbri  & 
Chauncey,  who  delivered  them  to  Arguimbau,  Wallis  & 
Co.,  and  took  from  them  the  following  receipt : 

"  New  York,  October  30,  1882. 
*'  We  hereby  acknowledge  to  have  received  from 
Messrs.  Fabbri  &  Chauncey  of  New  York,  the  shipping^ 
documents  of  one  hundred  boxes  of  raisins  per  S.  S. 
*  Picqua  '  from  Malaga  to  New  York,  against  which  Messrs* 
John  W.  Carter  Sons  &  Co.  have  accepted  for  our  account 
£j2  5s.  6d.  sterling,  due  January  10,  1883,  approved  bills 
of  exchange,  for  which  sum  we  agree  to  remit  through 
Messrs.  Fabbri  &  Chauncey  to  Messrs.  John  W.  Carter 
Sons  &  Co.,  not  later  than  twenty-one  days  before 
maturity  of  acceptance  in  London,  and  until  such  sum  has 
been  paid  by  us  and  satisfied  to  Messrs.  John  W.  Carter 
Sons  &  Co.,  we  hereby  bind  ourselves  to  hold  under  lien 
subject  to  the  order  of  Messrs.  Fabbri  &  Chauncey  as 
agents,  and  for  account  of  Messrs.  John  W.  Carter  Sons  & 
Co.,  the  above  lot  of  merchandise  per  *  Picqua,*  and  all 
or  any  portion  thereof,  and  the  policy  or  policies  of  fire 
insurance  on  the  same,  or  the  proceeds  of  said  merchan- 
dise if  sold.  Arguimbau,  Wallis  &  Co." 

Arguimbau,  Wallis  &  Co.  made  an  assignment  for  the 
benefit  of  creditors  to  the  defendant,  Baldwin,  and  this 
action  is  brought  to  recover  the  goods  of  their  proceeds 
from  him. 

William  G.  Choate,  Referee. — In  this  case  I  think 
that  the  plaintiffs  upon  acceptance  of  the  vendors*  draft 


Digitized  by 


Google 


ABBOTT'S     NEW     CASES. 


Carter  v,  Arguimbau. 


for  the  price  of  the  goods,  and  the  receipt  by  them  of 
the  bills  of  lading  which  were  to  the  shippers*  order  and 
^endorsed,  became  vested  with  the  title  or  general  owner- 
ship of  the  goods  to  which  Arguimbau,  Wallis  &  Co.  could 
become  entitled  only  by  remitting  funds  to  cover  the 
acceptances  (Farmers'  Bank  v.  Logan,  74  N.  V.  568 ; 
Dows  V.  Bank,  91  U.  5.  618).  The  defendant's  theory 
that  upon  the  acceptance  of  the  drafts  the  title  passed 
from  the  shippers  to  Arguimbau,  Wallis  &  Co.,  the 
intended  ultimate  owners,  on  whose  order  they  were 
purchased,  is  inconsistent  with  the  cases  above  cited, 
and  the  authorities  on  which  they  rest  and  with  the  fact 
<:learly  shown  of  the  intention  of  the  plaintiffs  to  hold  the 
proofs  of  title  in  themselves  till  payment  by  the  defend- 
ants. They  transmitted  the  bills  of  lading  and  shipping 
documents,  not  to  the  defendants,  but  to  their  own  agents 
in  New  York. 

The  agreement  between  the  plaintiffs  and  Arguimbau, 
Wallis  &  Co.,  evidenced  by  the  receipt  for  the  shipping 
documents  and  given  to  the  plaintiffs*  agents,  Fabbri  & 
Chauncey,  whereby  Arguimbau,  Wallis  &  Co.  agreed  to 
remit  the  required  funds  and  meanwhile  to  hold  the  goods 
"  under  lien  **  and  "  subject  to  the  order  of  Messrs.  Fabbri 
&  Chauncey  as  agents  of  and  for  account  of  Messrs.  J  no. 
W.  Carter  Sons  &  Co."  .  .  .  '*  or  the  proceeds  of  the  same 
if  sold,**  was  a  perfectly  lawful  agreement  and  gave  the 
plaintiffs  an  equitable  if  not  a  legal  lien  on  the  goods. 
And  in  case  of  their  sale  on  the  specific  proceeds  thereof 
so  long  as  those  proceeds  remained  distinguishable  from 
other  funds. 

The  objections  to  this  conclusion  made  by  the  defend- 
ants are,  that  the  plaintiffs  were  pledgees  of  the  goods, 
and  that  the  effect  of  the  delivery  of  the  subject  of  the 
pledge  to  the  owner  was  that  the  pledge  was  discharged. 
It  is  further  claimed  that  the  words  "  under  lien  "  in  the 
agreement  show  that  the  plaintiffs  asserted  only  a  /ten  and 
not  a  fit/f  in  the  goods,  and  intended  by  the  agreement 
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simply  to  preserve  their  existing  lien  as  pledgees  and  not 
to  create  by  the  agreement  a  new  and  different  lien. 

The  answer  to  these  objections  is  twofold :  (ist)  that  the 
plaintiffs  were  not  mere  pledgees,  but  owners,  and  that 
they  delivered  possession  of  the  goods  under  a  lawful  con*- 
dition,  and  (2d)  that  if  they  had  merely  the  interest  of 
pledgees,  the  delivery  made  under  the  conditions  and  for 
the  purposes  expressed  in  the  agreement,  was  not  such  a 
delivery  as  would  release  the  pledge.  The  delivery  was 
to  hold  for  the  account  and  benefit  of  the  plaintiffs  till 
remittance  should  be  made,  and  not  for  the  benefit  of  the 
defendants  with  power  of  sale  in  the  meantime. 

A  pledgee  may  make  the  pledgor  his  agent  to  hold  or 
sell  the  goods  for  his  (the  pledgee's)  benefit  (Thayer  v. 
Dwight,  104  Mass,  254).  Such  was  the  effect  of  this 
agreement  if  the  plaintiffs  held  only  as  pledgees. 

The  criticism  on  the  words  **  under  lien,'*  that  they 
mean  under  the  same  precise  kind  of  lien  under  which  the 
goods  were  before  held  by  the  plaintiffs,  is,  however,  in  any 
view  that  may  be  taken  of  the  plaintiffs*  prior  position  and 
interest,  an  over-nice  criticism  on  the  construction  of  such 
an  instrument,  and  it  seems  that  these  words  would  rather 
import  that  the  defendants  were  to  hold  the  goods  sub- 
ject to  a  prior  claim  of  the  plaintiffs  for  securing  the  per- 
formance of  the  agreement  of  the  defendants  to  remit. 

In  other  words,  they  mean  "  under  a  lien  to  or  in  Carter 
&  Co.,**  not  "  under  the  existing  lien  of  Carter  &  Co.,'* 
whatever  their  interest  was  before,  the  intention  was  that 
the  goods  should  stand  thereafter  as  their  security — or 
"  under  lien  **  to  them.  And  if  this  is  their  meaning,  the 
court  will  give  effect  to  the  language  by  declaring  such  a 
lien  as  will  be  lawful  and  effectual,  rather  than  one  that 
might  be  unlawful  and  nugatory.  In  the  view  taken  of 
the  case,  however,  the  precise  meaning  of  these  words  is 
not  material. 

The  defendant,  Baldwin,  as  assignee  of  Arguimbau^ 
Wallis  &  Co.,  for  the  benefit  of  creditors  took  the  prop« 
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erty  subject  to  all  legal  and  equitable  claims  thereon 
under  which  the  assignors  held  it.  He  is  a  mere  trustee 
for  their  creditors  and  not  a  purchaser  for  value.  The 
plaintiflFs*  rights  are  unimpaired  by  the  assignment. 

So  far  as  the  goods  remained  unsold  and  so  far  as 
their  proceeds  can  be  traced  in  the  hands  of  their  assignee, 
the  plaintiffs  are  entitled  to  judgment. 


ENGLISH  BANK  OF  RIO  DE  JANEIRO  v.  BARR. 

N,    Y.  Supreme  Court,  First  District ,   Trial  before  Wm. 
Nelson  Cromwell,  i?^/^rif^/  March,  1888. 

1.  Salcs,\     Coffee  was  purchased  for  export  by  a  merchant  upon 

the  credit  of  a  bank  under  an  agreement  that  the  bill  of  ex- 
change drawn  upon  the  bank  therefor  should  be  accompanied 
by  the  bill  of  lading  for  the  coffee  in  the  bank's  name,  the 
merchant  also  agreeing  to  deposit  with  the  bank  a  sufBcient 
sum  to  meet  the  bill  of  exchange.  Before  it  become  due,  the 
bank  surrendered  the  bill  of  lading  to  the  merchant,  taking  a 
receipt  therefor,  by  which  the  merchant  agreed  to  hold  the 
coffee  as  property  of  the  bank,  with  liberty  to  sell  the  same,  and 
to  account  to  the  bank  for  the  proceeds  until  the  bill  of 
exchange  should  be  paid.  The  merchant  sold  the  cotlee,  and 
deposited  the  proceeds  to  his  own  credit  in  another  bank. 
Held^  that  the  bank  having  advanced  the  whole  purchase  money. 
it  was  the  owner  of  the  coffee,  and  was  entitUd  to  the  proceeds 
as  against  the  merchant's  assignee  for  the  benefit  of  creditors. 

2.  Trusts  {and  Trustees)  ;  Remedies  of  Beneficiary.]     Proceeds  of 

principal's  property  which  an  agent  has  deposited  in  a  bank  to 
his  own  credit  may  be  recovered  by  the  principal. 

3.  Evidence  ;  Usage.]    Where  it  is  expressly  agreed  upon,  the  trans- 

fer of  a  bill  of  lading  that  the  property  shall  be  held  as  the  prop- 
erty of  the  transferee,  and  if  sold,  that  its  proceeds  shall  be 
accounted  for  to  him  until  certain  bills  of  exchange  are  paid,  it 
is  not  to  be  presumed  that  the  parties  contracted  with  reference 
to  a  custom  by  which  the  transferee  should  not  look  to  the 
proceeds  of  the  goods  for  payment. 
4.  Costs  ;  in  Discretion  of  Court.]  Where  an  assignee  for  the  bene- 
fit of  creditors,  defended  in  good  faith  an  action  to  recover  the 
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proceeds  of  trust  property  which  his  assignor  had  deposited  in 
a  bank  to  his  own  credit, — held,  upon  plaintiff's  recovery, 
that  the  assignee  should  be  allowed  a  fair  compensation  for  his 
own  services  and  that  of  his  counsel. 

Trial  before  a  referee. 

Action  by  the  English  Bank  of  Rio  de  Janiero  and 
others  against  Thomas  T.  Barr  and  others  to  recover  the 
proceeds  of  the  sale  of  certain  coffee. 

The  facts  are  fully  stated  in  the  opinion. 

William  Nelson  Cromwell,  Referee. — This  is  an 
action  brought  by  the  plaintiffs.  The  English  Bank 
of  Rio  de  Janeiro,  Ld.,  German  Bank  of  London,  Ld., 
London  and  Brazilian  Bank,  Ld.,  all  banking  corporations 
organized  and  existing  under  the  laws  of  the  Kingdom 
of  Great  Britain,  and  Messrs.  Morton,  Bliss  &  Co.,  a  bank- 
ing house  of  the  City  of  New  York,  to  recover  the  proceeds 
of  the  sale  of  3,032  bags  of  coffee.  The  defendants  are  J. 
M.  Edwards  &  Co.,  who  sold  the  coffee  in  question; 
Thomas  T.  Barr,  their  assignee  for  the  benefit  of  their  cred- 
itors, and  the  Bank  of  America,  with  whom  the  larger  part 
of  the  proceeds  of  said  coffee  are  on  deposit.  The  cause 
of  action  arises  out  of  the  following  facts: 

The  case  has  been  fully  and  carefully  presented  before 
me  and  from  the  testimony  I  find  and  conclude  as 
follows : 

In  February,  1887,  the  firm  of  J.  M.  Edwards  & 
Co.,  doing  busines  in  the  City  of  New  York,  applied  to 
the  several  plaintiffs  for  letters  of  credit,  and  in  that  month 
the  English  Bank  of  Rio  de  Janeiro,  the  German  Bank  of 
London,  and  the  Brazilian  Bank  issued  to  the  said  firm 
their  several  letters  of  credit,  each  for  j^^" 2 5,000,  and  the  firm 
of  Morton,  Bliss  &  Co.  their  letter  of  credit  for  ;^  15, cx)0.  At 
the  time  of  issuing  these  letters  of  credit,  the  plaintiffs  each 
received  from  the  firm  of  Edwards  &  Co.  a  letter  of  advice 
or  contract,  setting  forth  the  terms  upon  which  the  credit 
was   granted.     These  letters  or  contracts  of  the  several 
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,  plaintiffs  are  similar  in  form.  The  following  is  a  copy  of 
the  letter  of  credit  issued  by  the  English  Bank  of  Rio  de 
Janeiro  : 

New  York,  February  23,  1887. 
^'  No.  838. 

•*  Christian  R.  Hopkins,  Esq.,  or  his  appointees,  Rio  de 
Janeiro  and  Santos,  are  hereby  authorized  to  value  upon 
the  English  Bank  of  Rio  de  Janeiro,  Limited,  in  London, 
at  ninety  days'  sight  for  account  of  Messrs.  J.  M.  Edwards 
&  Co.»  New  York,  for  any  sum  or  sums  not  exceeding  in  all 
twenty-five  thousand  pounds  sterling  for  the  cost  of  coffee 
to  be  shipped  from  Rio  and  Santos  to  ports  of  United 
States  on  board  any  vessel  or  vessels. 

*•  The  bill  of  lading  must  be  made  out  to  the  order  of 
the  English  Bank  of  Rio  de  Janeiro,  Limited,  and  one  of 
such  bills  of  lading  must  be  forwarded  direct  to  Charles 
M.  Fry,  Esq.,  the  bank's  attorney  in  New  York,  by  the 
ship  taking  the  coffee  drawn  against,  together  with  invoice 
properly  certified. 

"  The  shipments  must  be  completed  and  the  bills  of 
exchange  drawn  and  negotiated  within  six  months  from 
this  date,  the  drawings  of  the  bills  must  be  advised  to  the 
drawees  in  original  and  duplicate,  such  advice  being  accom- 
panied by  bills  of  lading  with  abstract  of  invoice  endorsed 
thereon,  and  the  bills  must  contain  the  clause  *  against 
Letter  of  Credit  No.  838.  dated  New  York,  Feby.  23,  1887.' 

**  And  we  hereby  agree  with  the  drawers,  endorsers  and 
bona  fide  holders  of  bills  not  exceeding  the  total  amount  of 
;£^25,cxx)  drawn  in  compliance  with  the  terms  of  this  credit, 
that  the  same  shall  be  duly  honored  on  presentation  at 
this  bank  in  London. 

"For  English  Bank  of  Rio  de  Janeiro, 
"  Limited, 

"  (Sd.)  Chas.  M.  Fry, 

''Attorney. 

"  N.  B.  Please  let  a  note  of  every  bill  be  endorsed 
hereon  at  the  time  of  drawing." 
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At  the  same  time  Edwards  &  Co.  signed  and  delivered 
to  the  bank  the  following  agreement : 

"New  York,  February  23,  1887. 
"The  English  Bank  of  Rio  de  Janeiro,  Limited^ 

"  London. 
"  Gentlemen  : — Having  received  from  you  the  letter 
of  credit,  of  which  the  annexed  is  a  copy,  for  twenty-five 
thousand  pounds  sterling  (the  terms  and  conditions  of 
which  we  confirm),  we  hereby  agree  in  consideration  there- 
of, that  we  will  on  receiving  from  Charles  M.  Fry,  Esq., 
your  attorney  at  New  York,  the  property  shipped  under 
the  credit  or  the  bills  of  lading  thereof,  give  him  such  se- 
curity as  he  shall  demand,  and  in  any  case  we  •bind  our- 
selves to  place  your  bank  in  London,  previously  to  the 
maturity  of  the  bills  that  may  be  drawn  under  the  credit, 
in  possession  of  sufficient  funds  in  cash  or  in  bankers* 
bills  of  exchange,  at  not  exceeding  sixty  days'  sight,  en- 
dorsed by  us  and  approved  of  by  your  said  attorney,  to 
meet  the  payment  of  the  said  bills,  together  with  a  com- 
mission of  three-fourth  per  cent,  and  any  interest  which 
may  accrue  thereon,  calculated  at  the  rate  of  five  per 
cent,  per  annum,  or  at  the  Bank  of  England  minimum,  if 
above  that  rate.  And  we  hereby  give  you  a  specific 
charge  and  lien  on  all  goods  and  the  proceeds  thereof,  for 
which  your  bank  may  come  under  any  engagements  under 
the  said  credit,  on  all  policies  of  insurance  on  such  goods 
and  on  all  bills  of  lading  given  therefor  as  collateral 
security  for  the  payment  as  above  promised,  and  for  the 
payment  of  all  other  sums  that  may  be,  or  become  due 
by  us  to  your  bank,  growing  out  of  any  other  credits,  and 
they  are  and  shall  be  held  subject  to  the  order  of  your 
bank  on  demand,  with  authority  to  take  possession  and 
dispose  of  the  same  at  discretion,  by  public  sale  or  other- 
wise on  our  account  and  risk  for  its  security  or  reim- 
bursement, and  to  charge  all  expenses  including  com- 
missions for  sale  and  guarantee,  the  bank  being  free  from 
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all  responsibility  whatever  in  respect  of  such  sale,  and  we 
agree  to  give  any  additional  security  that  may  be 
demanded.  We  further  agree  to  place  the  insurance 
policy  or  policies  covering  all  merchandise,  shipped 
under  the  annexed  credit,  in  the  hands  of  your  bank  in 
London,  or  of  your  attorney  in  New  York  ;  loss,  if  any, 
payable  to  your  bank  direct,  or  to  your  said  attorney. 

"  We  undertake  all  risks  of  the  acts  of  the  users  of  this 
Letter  of  Credit,  and  agree  that  the  bank  shall  hold  the 
delivery  to  it  of  the  documents  named  therein,  as  suf- 
ficient evidence  of  the  good  faith  of  the  shippers,  with- 
out assuming  any  further  responsibility  in  regard  to  the 
shipment.  We  further,  undertake  all  risk  of  error  or 
delay  in  the  transmission  of  telegrams  that  may  be  sent 
by  our  order  in  connection  therewith. 

"  This  obligation  is  to  continue  in  force  and  to  be 
applicable  to  all  transactions,  notwithstanding  any  change 
in  the  individuals  comprising  our  firm,  or  that  of  the 
user  of  this  Credit,  whether  such  change  shall  arise  from 
the  accession  of  one  or  more  new  partners,  or  from  the 
death  or  secession  of  any  partner  or  partners. 

"(Sd.)  J.  M.  Edwards  &  Co." 

Pursuant  to  the  terms  of  these  credits,  the  several 
plaintiffs  accepted  for  account  of  Edwards  &  Co.  certain 
drafts  upon  them  by  Edwards  &  Co.,  against  shipments  of 
coffee  consigned  to  New  York  to  the  order  of  the  several 
plaintiffs  ;  the  bills  of  lading  for  the  coffee  were  issued  to 
plaintiffs  and  delivered  to  them  respectively  at  the  time  of 
acceptance  of  said  drafts. 

In  this  manner  upon  the  receipt  of  the  respective  bills 
of  lading,  the  English  Bank  of  Rio  de  Janeiro  accepted  a 
draft  for  ;^2,3I9  4s.  3d.  drawn  against  a  shipment  of 
495  bags  of  coffee  ;  the  German  Bank  accepted  a  draft  of 
;f4,6i8  2s.  against  a  shipment  of  1,000  bags;  and  the  Lon- 
don and  Brazilian  Bank  accepted  a  draft  of  £^^9^  5s. 
4d.  against  a  shipment  of  1,048  bags  of  coffee  ;  and  the  firm 
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of  Morton,  Bliss  &  Co.  accepted  a  draft  of  ;£'2,409  7s. 
lod.  against  a  shipment  of  547  bags  of  coffee. 

The  coffee  was,  as  stated,  in  each  instance  consigned 
to  the  plaintiffs,  and  the  bills  of  lading  were  made  out  in 
their  names  respectively  and  actually  received  by  them 
before  the  acceptance  of  said  drafts. 

After  such  consignment  to  them  and  the  delivery  of 
the  said  several  bills  of  lading,  the  plaintiffs  severally  upon 
the  application  of  them,  at  the  city  of  New  York,  by  the 
firm  of  Edwards  &  Co.,  endorsed  over  and  delivered  to  said 
firm  said  bills  of  lading  upon  receipt  of  what  is  known  in 
banking  circles  as  trust  receipts.  The  trust  receipt  in 
each  of  said  cases  is  substantially  alike  in  form.  The  one 
received  by  the  English  Bank  of  Rio  de  Janeiro  is  as 
follows : 

"  New  York,  June  20,  1887. 
"  Property  in  Trust  : 

"  Received  of  the  English  Bank  of  Rio  de  Janeiro, 
Limited,  through  its  correspondent,  Charles  M.  Fry, 
Esq.,  the  merchandise  specified  in  the  bill  of  lading  per 
*  Lassell.' 

**  Four  hundred  and  ninety  five  bags  of  coffee  which 
we  agreed  to  hold  in  storage  as  the  property  of  the  bank 
with  liberty  to  sell  the  same  and  to  account  for  the  pro- 
ceeds to  its  said  correspondent  until  all  bills  of  exchange 
drawn  for  our  account  on  the  said  bank  shall  have  been 
paid  or  satisfactorily 'provided  for,  to  keep  said  property 
insured  against  fire,  payable  in  case  of  loss  to  the  corre- 
spondent of  the  bank  for  its  account,  with  the  understand- 
ing that  the  bank  is  not  to  be  chargeable  with  any  expenses 
incurred  thereon,  the  intention  of  this  arrangement  being 
to  protect  and  preserve  unimpaired  the  lien  of  the  English 
Bank  of  Rio  de  Janeiro,  Limited,  on  said  property. 

"  (Signed)  J.  M.  EDWARDS  &  Co.*' 

Upon  receipt  of  the  bills  of  lading,  Edwards  &  Co. 
passed  the  coffee  through  the  Custom  House,  stored  it  in  a 
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Storage  warehouse,  taking  negotiable  receipts  therefor  in 
their  own  name,  and  thereafter  sold  3,022  bags  of  the 
same  at  one  sale  on  June  29,  1887,  to  Messrs.  Arbuckle 
Bros.,  of  New  York  City,  for  the  sum  of  $63,336.91. 

On  account  of  the  purchase  price  of  said  sale,  Messrs. 
Arbuckle  Bros,  paid  to  Edwards  &  Co.  on  said  day  their 
check  for  $61,500.  This  check  Edwards  &  Co.  then 
endorsed  and  deposited  to  their  credit  with  the  Bank  of 
America,  one  of  the  defendants  herein,  the  following  day. 

Edwards  &  Co.  had  never  kept  an  account  with  the  Bank 
of  America,  and  on  that  day,  June  30,  1887,  opened  an 
account  with  that  bank,  though  at  the  time  of  the  deposit 
of  Arbuckle's  check,  they  made  some  other  deposits, 
swelling  the  total  sum  so  deposited  to  $71,803.82. 

On  the  same  date,  and  after  the  making  of  said  de- 
posit, J.  M.  Edwards  &  Co.,  made  a  general  assignment 
to  the  defendant,  Thomas  T.  Barr,  for  the  benefit  of 
their  creditors,  under  the  statutes  of  this  State. 

No  drafts  were  made  upon  said  fund,  nor  were  other 
additions  made  thereto,  and  it  remained  intact  until  the 
said  assignment,  with  the  single  exception  that  Edwards 
&  Co.  drew  a  check  for  $1,000  against  their  said  account 
with  the  bank,  and  that  check  was  paid.  After  that  date 
and  before  the  commencement  of  this  action,  the  balance 
of  said  account  was  changed  to  the  credit  of  the  assignee, 
and  now  so  stands  on  the  books  of  said  bank,  viz., 
$70,803.82. 

The  balance  of  the  purchase  money  of  the  cofifee  was 
paid  by  Messrs.  Arbuckle  Bros.,  to  the  assignee,  viz., 
$1,485.  This  action  is  brought  to  recover  the  proceeds  of 
the  sale  so  on  deposit  with  the  Bank  of  America  out  of 
the  said  balance  so  paid  over  to  and  now  held  by  the  said 
assignee. 

It  is  claimed  by  the  plaintiffs,  that  the  legal  title  to  the 
coffee  was  vested  in  them  as  owner ;  that  the  surrender 
of  the  bills  of  lading  to  Edwards  &  Co.,  upon  receiving 
the  trust  certificate  did  not  divest  them,  the  plaintiffs,  of 
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their  legal  title,  but  was  simply  an  authorization  to 
Edwards  &  Co.  to  sell,  which  though  it  might  protect  an 
innocent  purchaser  for  value,  would  not  avail  an  assignee 
for  the  benefit  of  creditors,  and  would  not  preclude  the 
plaintiffs  from  following  the  proceeds  of  any  sale  so  long 
as  the  same  could  be  identified  in  the  hands  of  one  who 
has  not  parted  with  value  therefor. 

It  is  contended,  on  the  other  hand,  by  the  defendants 
that  although  by  the  wording  of  the  trust  receipt, 
Edwards  &  Co.  were  to  retain  the  coffee  in  trust  for  the 
plaintiffs,  with  liberty  to  sell,  but  in  case  of  sale  to  account 
for  the  proceeds,  nevertheless  it  had  been  the  custom  of 
the  parties  not  to  require  a  literal  performance  of  this 
agreement ;  that  Edwards  &  Co.  had  been  required  merely 
to  provide  for  the  drafts  at  their  maturity  ;  that  this  was 
the  general  custom  in  the  trade,  also,  and  that  it  was 
within  the  contemplation  of  the  parties  at  the  time  of 
the  signing  of  the  so-called  "  trust  receipt  "  which,  there- 
fore, created  no  trust,  but  was  simply  an  agreement  to  pay 
certain  drafts  at  their  maturity. 

It  is  of  prime  importance  at  the  outset  to  discover 
who  were  the  legal  owners  of  the  coffee.  It  is  my  judg- 
ment that  under  the  very  recent  decisions  in  this  State 
(Farmers'  &  Mechanics'  National  Bank  v,  Logan,  74  N. 
^-  568,  573;  Dows  V,  Kidder,  84  Id,  121;  Moors  v, 
Kidder,  106  Id.  32,  and  Drexel  v.  Pease,  Daily  Regis- 
ter, Oct.  10,  1887;  Hazard  v,  Fisk,  83  N,  Y,  287),  the 
several  plaintiffs  were  the  general  owners — not  the  mere 
pledgees — of  the  coffee  in  question.  The  doctrine  of 
these  cases  is  well  stated  by  FiNCH,  J.,  in  Moors  v.  Kid- 
der {supra)  where  he  says  : 

**  Where  a  commercial  correspondent  however  set  in 
motion  by  a  principal  for  whom  he  acts,  advances  his  own 
money  or  credit  for  the  purchase  of  property  and  takes 
the  bill  of  lading  in  his  own  name,  looking  to  such  prop- 
erty as  the  reliable  and  safe  means  of  reimbursement  up 
to  the  moment  when  the   original  principal   shall  pay 
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the  purchase  price,  he  becomes  the  owner  of  the  property 
instead  of  the  pledgee,  and  his  relation  to  the  original 
mover  in  the  transaction  is  that  of  an  owner  under  a  con- 
tract to  sell  and  deliver  when  the  purchase  price  is  paid." 

All  the  circumstances  that  existed  in  the  Moors  case 
on  that  point  are  present  in  this  case.  The  plaintif{s 
advanced  their  credit  and  money  for  the  purchase  of  the 
coffee,  and  they  took  the  bills  of  lading  in  their  own 
name,  looking  to  the  cofTee  for  reimbursement,  rather 
than  relying  upon  Edwards  &  Co/s  personal  responsibility. 
They  were  thus  the  general  owners  of  the  cofifee,  under 
contract,  however,  to  sell  and  deliver  the  cofifee  to  Ed- 
wards &  Co.,  or  their  appointees,  upon  repayment  of  their 
advances. 

Being  such  general  owners  of  the  coffee,  the  plaintiffs 
delivered  the  possession  thereof  to  Edwards  &  Co.  under 
a  contract,  termed  a  trust  receipt,  wherein  Edwards  &  Co. 
agreed  to  hold  the  goods  in  trust  for  the  plaintiffs,  with 
leave  to  sell  them,  but  in  case  of  such  sale,  to  account  for 
the  proceeds.  Leaving  out  of  consideration  for  the  pres- 
ent any  custom  which  defendants  sought  to  prove,  the 
effect  of  putting  Edwards  &  Co.  in  possession  under  this 
trust  receipt,  was  not  to  divest  the  plaintiffs  of  their  title 
to  the  goods.  It  might  fairly  be  claimed  that  any  bona 
fide  purchaser  of  the  coffee  from  Edwards  &  Co.,  for  value 
and  without  notice,  could  hold  the  coffee  as  against  the 
plaintiffs.  But  that  feature  is  not  present  in  this  case.  It 
is  not  sought  to  recover  in  this  action,  from  Arbuckle, 
who  dealt  with  Edwards  &  Co.,  purchasing  the  coffee  from 
them  and  paying  them,  relying  upon  their  being  in  pos- 
session of  all  the  muniments  of  title. 

It  is  settled  law  that  an  assignee  for  the  benefit  of  cred- 
itors can  take  no  better  title  than  his  assignor  had  to  give 
him,  and  that  he  is  not  a  purchaser  for  value. 

The  real  defendant  here  is  such  an  assignee.  The 
defendant  bank  is  a  mere  depository,  and  has  no  interest 
in  or  claim  on  the  fund ;  the  effort  of  the  plaintiffs  is  to 
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impress  a  trust  on  these  moneys  in  the  hands  of  the- 
assignee  and  of  the  bank.  The  sale  of  the  coffee  and  the 
authority  to  make  the  sale  is  admitted,  and  it  is  proved 
that  the  bank  and  the  assignee  hold  the  proceeds  thereof^ 
having  no  personal  interest  therein  and  having  parted 
with  nothing  therefor. 

The  position  then  is  that  plaintiffs  were  the  owners  of 
the  coffee  ;  that  they  delivered  it  to  Edwards  &  Co.,  to  sell 
for  them,  and  were  entitled  to  the  proceeds  of  the  sale ; 
that  the  sale  was  made  and  the  money  thus  deposited 
with  the  defendants,  into  whose  hands  the  proceeds  are 
traced  ;  that  the  proceeds  of  the  identical  coffee  are  traced 
direct  to  the  deposit  in  question,  and  that  such  moneys  are 
the  proceeds  of  the  said  coffee. 

From  this  it  follows  that  plaintiffs  are  entitled  to  the 
relief  they  seek,  it  being  a  well-settled  rule  of  law  in  this 
State  that  so  long  as  money  or  property  belonging  to  the 
principal  or  the  proceeds  thereof  may  be  traced  or  dis- 
tinguished in  the  hands  of  the  agent  or  his  representatives 
or  assignees,  the  principal  is  entitled  to  recover  it  unless  it 
has  been  transfei:red  for  value  without  notice  (Van  Allen 
V,  American  Nat.  Bank,  52  iV.  Y.  i  ;  U.  S.  z'.  State  Bank, 
96  U,  5.  30;  Pennell  v.  Deffell,  4  De  Gex  M.  &  G.  372  ; 
Overseers  of  the  Poor  v.  The  Bank  of  Virginia,  2  Grattafty 

544). 

In  Pennell  v,  Deffell  {supra),  there  was  a  contract 
between  the  successor  of  one  Green,  an  official  assignee  in 
bankruptcy,  and  the  personal  representatives  of  Green  for 
moneys  standing  to  his  individual  credit  in  the  Bank  of 
England  and  another  bank.  These  moneys  had  been 
deposited  from  time  to  time  by  Green,  and  consisted  of 
funds  received  by  him  in  his  official  capacity  as  trustee  and 
his  own  individual  funds.  The  account  was  kept  in  his  indi- 
vidual name,  and  without  any  discrimination  between  the 
trust  and  private  funds,  and  the  question  was  whether  the 
various  persons  interested  in  the  trust  funds  could  claim 
the  respective  amounts  due  them,  or  whether  the  defend* 
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ants  were  entitled  to  receive  and  administer  upon  the 
money  as  a  part  of  the  estate  of  Green.  The  master  of 
the  rolls  held  that  the  cestui  que  trust  could  not  hold  the 
money  because  it  had  no  ''  earmark/'  and  could  not  be 
traced  and  distinguished  within  the  principal  before  ad> 
verted  to.  This  decision  was  reversed  upon  appeal  to 
the  court  of  appeals  in  chancery,  where  the  Lord  Justice 
Bruce  says : 

**  When  a  trustee  pays  trust  money  into  a  bank  to  his 
credit,  the  account  being  a  simple  account  with  himself 
not  marked  or  distinguished  in  any  other  manner,  the  debt 
thus  constituted  from  the  bank  to  him  is  one  which,  as 
long  as  it  remains  due,  belongs  specifically  to  the  trust  as 
much  and  as  effectually  as  the  moneys  so  paid  would  have 
done  had  it  specifically  been  placed  by  the  trustee  in  a 
particular  repository  and  so  remained  ;  that  is  to  say,  if 
the  specific  debt  shall  be  claimed  on  behalf  of  the  cestui 
que  trust  it  must  be  deemed  specifically  theirs." 

In  the  case  of  the  Overseers  of  the  Poor  %\  The  Bank 
of  Virginia  {supra),  an  attorney  deposited  a  check  for  the 
amount  of  a  judgment  in  favor  of  his  clients,  to  his  own 
credit,  having  a  small  amount  of  other  money  to  his 
credit,  and  died.  On  the  day  of  his  death,  a  note  fell  due 
belonging  to  the  bank  which  it  claimed  to  set  off,  but  the 
court  held  that  the  clients  were  entitled  to   the   money^ 

It  follows  from  this  reasoning  that  plaintiffs  are  en- 
titled to  the  relief  they  pray  for  unless  the  defendants 
have  proven  a  general  or  special  custom,  altering  the 
express  terms  of  the  trust  receipt ;  and  it  is  to  this, 
point  that  I  will  now  in  conclusion  address  myself.  ) 

The  decision  of  this  point  involves  two  questions. 

First.  Did  the  defendants  prove  at  all  such  a  custom 
general  or  special  ? 

Second.  Would  such  a  custom,  if  proved,  avail  to 
vary  the  express  terms  of  the  written  contract  ? 

First :  As  to  the  first  of  these  two  questions :  The 
defendants  endeavored  to  establish  that  it  was  the  general 
Vol.  XXXI.— 2 


Digitized  by  VjOOQIC 


18  VOLUME    XXXI. 

English  Bank  of  Rio  de  Janeiro  z/.  Barr. 

custom  in  the  trade,  and  that  it  was  the  especial  custom 
of  these  plaintiffs  in  former  transactions,  that  the  bankers 
should  not  look  to  the  proceeds  of  the  coffees  for  the 
payment,  nor  require  any  accounting  or  return  in  respect 
thereof,  but  that  the  contract  of  the  person  to  whom  the 
credit  was  furnished — in  this  case  Edwards  &  Co. — was 
merely  to  furnish  funds  in  time  to  meet  the  bills  drawn 
under  the  credit. 

A  careful  examination  of  the  testimony  fails  to  con- 
vince me  that  the  defendants  have  established  the  custom 
they  attempted  to  prove.  All  the  testimony  of  the  wit- 
nesses proves  is,  that  the  plaintiffs,  in  all  former  dealings 
with  Edwards  &  Co.,  were  satisfied  if  the  drafts  accepted 
by  them  were  cared  for  at  maturity;  the  drafts  were 
so  met  at  maturity,  and  under  such  circumstances  no 
accounting  was  had  or  required. 

At  the  most,  all  that  is  to  be  concluded  from  this 
-evidence  is,  that  the  plaintiffs  were  willing  in  every  in« 
stance,  when  paid,  to  waive  a  formal  accounting  by  the 
persons  to  whom  they  advanced  the  credit ;  but  there  is 
not  a  word  of  evidence,  nor  any  offer  of  any  to  prove 
that  the  plaintiffs  have  at  any  time  been  willing,  or  that 
it  was  their  custom  or  that  of  the  trade  generally,  not  to 
demand  an  accounting  whenever  they  so  desired.  The 
payment  of  the  drafts  was  evidently  considered  by  the 
banks  as  sufficient  appropriation  and  payment  of  the 
proceeds. 

Second :  As  to  the  question  whether  the  custom,  if 
proved,  was  competent  to  vary  the  terms  of  this  express 
agreement.  A  custom  of  this  kind  would  not  be  binding 
upon  the  parties  unless  it  was  established  that  they  had 
a  knowledge  of  its  existence,  and  had  it  in  contemplation 
at  the  time  of  entering  into  the  contract,  or  that  it  was  so 
general  that  the  parties  are  presumed  to  have  contracted 
with  reference  to  it  (Harris  v,  Tumbridge,  83  N,  K  92), 

It  is  unreasonable  to  presume  that  any  such  custom 
was  in  the  contemplation  of  the  parties  to  the  contract. 
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for  any  such  custom  would  neutralize  the  very  contract 
which  the  parties  were  making.  In  the  consideration  of 
such  a  subject  it  is  our  duty  to  consider  the  character  of 
the  business,  the  objects  in  view  and  the  relations  of  the 
parties  to  each  other.  A  merchant  seeking  for  credit 
and  financial  aid  applies  to  the  banker.  The  banker, 
unwilling  to  give  such  aid  upon  the  naked  credit  of  the 
applicant,  lends  his  capital  under  the  careful  and  explicit 
conditions,  however,  that  he  be  vested  with  the  title  to 
the  merchandise,  and  that,  the  borrower  assume  a  peculiar 
and  binding  obligation  of  a  fiduciary  character.  In  this 
way  was  evolved  the  system  of  commerical  credits  under 
trust  receipts,  and  this  has  now  become  a  recognized, 
<:onvenient  and  secure  mode  of  furnishing  capital  to  the 
merchants  of  the  world. 

Millions  of  capital  are  constantly  under  advance  upon 
the  faith  of  this  class  of  security  in  reliance  on  the  peculiar 
legal  and  equitable  rights  which  are  thus  promised  and 
secured  to  the  bankers.  The  banker  is  assured  that  aside 
from  the  general  liability  of  the  borrower  he  has  a  title  to 
the  property  against  which  his  money  has  been  advanced  ; 
and  the  right  to  identify,  follow  and  recover  the  merchan- 
dise or  its  proceeds,  and  to  hold  the  borrower  to  a  strict 
accountability  for  any  breach  of  the  trust  relation.  With 
great  care  and  elaborate  form  the  parties  write  down, 
execute  and  exchange  their  mutual  covenants  to  express 
these  very  relations.  Can  we  possibly  infer  from  such  a 
condition  of  affairs  that  it  was  in  the  contemplation  of  the 
parties  to  nullify  and  render  worthless  the  very  contract 
which  they  were  creating  with  so  much  formality  and 
care  ? 

To  presume  that  such  a  custom  entered  into  the  con- 
templation of  the  party  is  to  presume  that  they  intended 
to  destroy  the  essential  and  vital  features  of  the  contract 
itself.  Such  a  custom  would  be  inconsistent  with  and 
destructive  of  such  a  contract.  We  cannot  presume  that 
the  parties  with  marked  deliberation  and  method  elabo- 
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rated  and  executed  a  carefully  worded  contract  establish* 
ing  peculiar  relations,  declaring  the  title  in  the  banker 
and  acknowledging  the  trust  obligations  of  the  borrower^ 
which  contract  it  was  their  intention  at  the  very  moment 
of  execution  to  disregard,  and  under  which  their  relations 
were  to  be  fundamentally  different  from  those  which 
they  were  so  careful  to  define. 

I  am  thus  led  to  the  conclusion  that  the  plaintiffs  are- 
entitled  to  the  relief  they  ask  for,  and  findings  may  be- 
prepared  in  consonance  with  these  conclusions. 

The  assignee  makes  application  for  the  payment  of 
his  commissions  as  such  assignee  out  of  the  funds  in 
question,  and  for  an  allowance  to  his  counsel  in  the 
defense  of  this  action.  By  the  stipulation  of  counsel  this 
question  is  also  submitted  to  me  for  decision  in  lieu  of  an 
application  to  the  court.  It  appears  that  subsequent  ta 
his  appointment  and  qualification  as  assignee  the  deposit 
with  the  defendant  bank  was  changed  to  the  credit  of  the 
assignee  before  the  commencement  of  this  action.  It  was 
the  right  and  the  duty  of  the  assignee  to  require  establish- 
ment of  the  plaintiffs'  claims  at  law.  This  duty  he  has 
performed  with  discretion  and  fairness.  No  vexatious  or 
unreasonable  defense  has  been  made  by  him  ;  he  has  per- 
formed his  duty  to  the  trust  he  represents,  but  has  not 
been  captious  or  obstructive  in  so  doing.  It  is  agreed  by 
counsel  that  the  amount  of  his  bond  was  influenced  by 
this  deposit ;  that  he  has  had  responsibility  respecting  the 
latter,  and  has  defended  the  action  in  good  faith.  His 
counsel  has  represented  the  interests  of  the  assignee  and 
the  creditors  with  fidelity,  care  and  learning,  and  has 
devoted  much  attention  and  labor  to  the  case.  As  the 
plaintiffs  came  into  this  court  of  equity  for  its  favor  and 
relief,  the  court  has  power  to  require  them  to  do  equity. 

It  seems  to  me  just  that  the  assignee  should  be  com-- 
pensated  out  of  the  fund  to  a  fair  and  reasonable  degree 
both  for  his  own  services  and  that  of  his  counsel.  This 
sum  under  all  the  circumstances,  I  think  should  be  fixed 
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at  $1,250  to  cover  such  compensation,  and  $1,250  to  cover 
liis  counsel  fees  and  his  expenses  herein. 

The  assignee  has  also  expended  $120.77  ^^  ^^^1  about 
the  property  in  question,  which  he  should  be  reimbursed. 
A  statement  of  the  details  of  this  sum  was  submitted,  and 
I  make  reference  to  it.  He  has  realized  $859.14  from  the 
sale  of  skimmings  of  the  coffee  in  question,  in  addition  to 
the  sums  already  accounted  for.  He  should  be  reimbursed 
«aid  expenditures,  and  should  pay  over  said  further  collec- 
tions. 

Let  findings  be  prepared  in  consonance  with  these 
views. 


DENNISTOWN  v.  BARR. 

N,    K   Supreme  Courty  First  District^    Trial  before 
Clifford  A.  Hand,  Referee;  July,  1893. 

Sales,']  A  merchant  obtained  from  a  banker  letters  of  credit  for 
the  purchase  of  coffee  by  bills  of  exchange  drawn  upon  the 
bankers,  accompanied  by  bills  of  lading  in  the  banker's  name. 
The  bills  of  lading  were  subsequently  endorsed  by  the  banker  to 
the  merchant  upon  a  special  agreement  that  the  latter  should 
hold  the  coffee  as  the  property  of  the  banker  with  liberty  to 
sell  the  same,  and  on  such  sale  to  pay  over  the  proceeds  to  the 
banker  until  the  bills  of  exchange  for  the  purchase  money  were 
paid. — Held,  that  the  title  to  the  coffee  remained  in  the  banker 
until  the  merchant  had  repaid  him,  and  that  he  was  entitled  to 
the  coffee  or  the  proceeds  of  such  of  it  as  had  been  sold  as 
against  the  merchant's  assignee  for  the  benefit  of  creditors. 

Costs  ;  in  Discretion  of  Court.]  In  an  action  to  recover  the  pro- 
ceeds of  property  claimed  by  plaintiff  in  the  hands  of  an  as- 
signee for  the  benefit  of  creditors  which  had  not  been  intermin- 
gled with  the  assigned  estate,-!— -A^/^/,  that  upon  judgment  for 
plaintiff,  the  assignee  could  not  be  allowed  commissions  and 
counsel  fees  out  of  the  fund,  although  he  had  asserted  what  he 
supposed  to  be  his  right  to  it  as  assignee  in  a  way  to  avoid,  as 
much  as  possible,  prejudicing  plaintiff's  rights. 
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Action  by  Alexander  Dennistown  and  others  against 
Thomas  M.  Barr  and  others,  composing  the  firm  of 
Thomas  M.  Barr  &  Co.,  and  Frederick  T.  Sherman,  the 
assignee  for  the  benefit  of  creditors  of  said  firm,  to 
recover  the  proceeds  of  certain  shipments  of  coffee. 

The  further  facts  are  fully  stated  in  the  opinion. 

Carter  &  Ledyard,  for  plaintiffs. 

,  for  defendants. 

Clifford  A.  Hand,  Referee. — The  facts  in  this  case 
are  free  from  dispute  and  are  reducible  to  simplicity  of 
statement.  In  order  to  obtain  funds  for  the  purchase  of 
coffee  in  Brazil,  Thomas  M.  Barr  &  Co.,  New  York  mer- 
chants, obtained  from  the  plaintiffs,  London  bankers, 
through  Mosle  Brothers,  their  New  York  agents,  two 
letters  of  credit,  authorizing  the  correspondents  in  Brazil  of 
Thomas  M.  Barr  &  Co.  to  use  the  credits  for  the  purchase 
of  the  coffee,  by  bills  of  exchange  drawn  by  them  upon  the 
plaintiffs,  accompanied  by  invoices  and  bills  of  lading. 
These  bills  of  lading  were  to  be  in  the  name  of  the  plaint- 
iffs as  consignees.  In  obtaining  the  letters  of  credit  from 
the  plaintiffs,  Thomas  M.  Barr  &  Co.  agreed,  among  other 
things,  to  supply  the  New  York  agents  of  the  plaintiffs 
with  funds,  to  meet  the  plaintiffs*  acceptances  of  the  bills 
of  exchange,  at  least  fifteen  days  prior  to  their  maturity, 
together  with  their  commission  of  three-fourths  of  one  per 
cent.,  which  was  the  stipulated  compensation  to  the  plaint- 
iffs  for  the  use  of  the  credits.  Accordingly,  two  thousand 
bags  of  coffee  were  purchased  in  Brazil  and  shipped  by 
the  steamer  **  J.  W.  Taylor,"  and  in  due  course  the  bill  of 
exchange,  drawn  against  it,  was  accepted  in  London  by 
the  plaintiffs,  who  received  the  accompanying  invoice  and 
bill  of  lading.     Afterward  another  two  thousand  bags  of 
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coffee  were  in  like  manner  shipped  by  the  steamer  "  Nas- 
myth,"  with  a  like  acceptance  of  the  bill  of  exchange 
drawn  against  it,  and  the  like  receipt  by  the  plaintiffs  of 
bills  of  lading. 

These  bills  of  lading  were  forwarded  by  the  plaintiffs 
to  their  New  York  agents,  who  endorsed  and  delivered 
them  to  Thomas  M.  Barr  &  Co.,  upon  special  agreements, 
called  red  letter  receipts,  whereby  Thomas  M.  Barr  &  Co. 
acknowledged  receipt  of  the  coffee  from  the  plaintiffs' 
New  York  agents,  Messrs.  Mosle'Brothers,  and  agreed  with 
the  latter  to  "hold  the  same  on  storage  as  their  property 
with  liberty  to  sell  the  same,  and  on  such  sale  to  pay  over 
or  deliver  the  proceeds  to  them  until  the  bills  of  exchange 
drawn  on  Messrs.  Dennistown,  Cross  &  Co.,  of  London,  for 
the  purchase  money  of  the  said  goods  shall  have  been 
remitted  for  by  us  or  satisfactorily  provided  for  by  us," 
**  the  intention  of  this  undertaking  being 
to  protect  and  preserve  unimpaired  the  ownership  of 
Messrs.  Mosle  Brothers  in  the  said  property."  Thomas  M. 
Barr  &  Co.  thus  obtained  possession  of  the  coffee  subject 
to  or  upon  the  terms  of  .these  red  letter  receipts.  They 
sold  both  cargoes  to  the  Central  American  Trading  Co., 
Limited,  upon  terms  requiring  the  purchaser  to  pay,  as 
the  purchase  price,  whatever  should  become  due  from 
Thomas  M.  Barr  &  Co.  to  the  plaintiffs  to  meet  the  accept- 
ances. Of  these  acceptances  the  latest  day  stipulated  for 
provision  of  funds,  in^New  York,  by  Thomas  M.  Barr  & 
Co.  to  meet  the  acceptances  against  the  coffee  by  the  "  J 
W.  Taylor,"  was  the  13th  day  of  May  last  and  the  latest 
day  for  the  coffee  by  the  **  Nasmyth  "  was  the  17th  day  of 
June  last.  On  or  about  the  i8th  day  of  April  last,  Thomas 
M.  Barr  &  Co.  failed  and  made  an  assignment  to  Frederick 
T.  Sherman  as  assignee  for  the  benefit  of  their  creditors. 
On  the  day  of  this  assignment  the  New  York  agents  of 
the  plaintiffs  called  upon  the  assignors  and  the  assignee  for 
the  proceeds  of  the  coffee,  but  failed  to  obtain  them.  In 
the  confusion  of  the  occasion  Thomas  M.  Barr  &  Co.  were 
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uncertain  to  whom  the  coffee  by  the  "  Taylor  *'  had  been 
sold,  and  whether  and  to  what  extent  it  had  been  paid  for, 
and  declared  their  inability  to  respond  to  the  call.  The 
assignee  stated  that,  in  so  far  as  he  was  able  to  distinguish 
the  proceeds  of  the  sales  of  the  coffees,  he  would  keep  them 
separate,  until  it  could  be  decided  to  whom  they  belonged. 
But  he  did  not  offer  or  consent  to  otherwise  put  the 
plaintiffs  in  possession  of  the  proceeds. 

This  action  was  therefore  immediately  commenced 
with  a  view  to  obtain  possession  of  the  proceeds  of  the 
coffee,  or  to  have  them  placed  in  the  custody  of  the 
court.  Shortly  after  the  commencement  of  the  action, 
and  after  it  was  ascertained  that  the  Central  American 
Trading  Company  was  the  purchaser  of  all  the  coffee,  and 
had  made  no  payment  on  account  of  the  purchase  money, 
a  stipulation  was  entered  into  to  the  effect  that  the  Trad- 
ing Company  might  deposit,  with  the  Central  Trust  Com- 
pany of  New  York,  the  purchase  price  of  the  coffee  from 
both  the  steamships,  and  that  such  deposits  should  be 
to  the  credit  of  this  action  in  separate  accounts,  one  for 
the  coffee  from  the  **  Taylor,**  and  the  other  for  the  coffee 
from  the  "  Nasmyth,*'  and  should  be  withdrawn  only  pur- 
suant to  an  order  of  the  court  in  the  action.  Under  this 
stipulation  the  Trading  Company  deposited  with  the 
Trust  Company  various  sums,  intended  to  be  sufficient  to 
cover  the  requirements  of  the  plaintiffs  on  their  accept- 
ances, and  the  disposition  of  these  deposits,  as  well  as  the 
other  rights  and  liabilities  of  the  various  parties,  remain 
to  be  considered. 

\s  The  use,  by  merchants,  of  bankers*  credits  is  an  impor- 
tant element  of  the  conduct  of  commerce,  and  is  calculated 
to  present,  from  time  to  time,  questions  of  no  little  nicety. 
But  arrangements  and  agreements,  such  as  we  find  in 
the  present  case,  have  been  construed  so  recently  and  so 
fully  by  the  court  of  appeals  that  we  have  rules  for  our 
guidance  which  can  be  safely  followed  (See  Drexel  v. 
Pease,    133  N.   Y.   129;   s.    c,   129  Id.    96;    Moors  v. 
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Kidder,  io6  N.  Y,  Rep,  32 ;  Farmers'  &  Mechanics*  Bank 
V.  Logan,  74 /rf.  568  ;  Cole  v,  Mann,  62  Id.  i).  These  cases 
^re  uniform  in  holding  that  the  title  remains  in  the  banker 
xintil  the  merchant  shall  have  fulfilled  the  engagement, 
under  which  he  procured  the  credit  of  the  banker  for  the 
purchase  of  the  goods,  and,  that,  except  as  to  bona  fide 
purchasers  from  the  merchant  not  warned  of  the  banker's 
right  or  title,  possession  by  the  merchant  remains  that  of 
or  subject  to  the  rights  of  the  banker.  The  situation  is 
treated  as  a  species  of  conditional  sale,  not  consummated 
until  the  banker  is  made  good  for  the  use  of  his  credit, 
and  equities  are  administered  accordingly.  To  the  same 
effect  are  two  recent  and  well-considered  cases,  decided 
by  Messrs.  William  G.  Choate  and  William  N.  Cromwell 
respectively. 

In  the  Logan 'case,  supra,  there  was  the  hardship  that 
the  claimant  against  the  banker  was  a  purchaser  at  the 
Produce  Exchange,  who  was  nevertheless  held  to  be 
•chargeable  with  a  special  endorsement  on  the  bill  of  lad- 
ing, signifying  what  the  right  of  the  banker  was,  and 
which  was  considered  effectual  to  put  the  purchaser  on 
his  guard  in  the  absence  of  protection,  in  this  State,  of 
the  law  of  market  overt.  There  followed  legislation, 
requiring  contracts,  for  conditional  sale  of  property  on 
•credit,  to  be  filed  and  providing  that,  in  the  absence  of 
^uch  filing  and  where  sale  is  accompanied  by  change  of 
possession,  all  reservation  to  a  vendor,  of  ownership, 
shall  be  "  void  as  against  subsequent  purchaser  and  mort- 
gagees in  good  faith  "  (See  ch.  315  of  the  Laws  of  1884, 
amended  in  1885,  1886,  1888  and  1892).  It  will  be 
observed  that  the  amendments  to  the  Act  of  1884  exclude 
from  its  operation  furniture,  pianos,  bicycles,  railway 
-equipments  and  a  variety  of  other  articles,  but  leave  sub- 
ject to  its  operation  the  great  mass  of  transactions  with 
foreign  nations,  in  which  the  City  and  State  of  New 
York  are  so  deeply  concerned.  With  the  policy  of  the 
legislation,  however,  we  are  not  at  liberty  to  quarrel.     It 
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suffices  to  say  that  it  is  limited,  in  express  terms,  ta 
bona  fide  purchasers  and  mortgagees,  neither  of  whom 
are  before  us  with  equities  calling  for  attention.  It  is  a 
settled  rule  of  law  that  neither  general  creditors  nor 
assignees  for  their  benefit  come  within  that  designation 
as  against  the  holders  of  specific  liens  or  title  and  the 
equities  incident  to  them. 

There  is  no  room  for  doubt  of  the  right  of  the  plaint- 
iffs to  retain  the  coffee  until  made  good  for  their  accept- 
ances against  it.  Nor  was  their  right  impaired  by  the 
fact  that  they  entrusted  Thomas  M.  Barr  &  Co.  with 
possession  and  with  power  to  make  sales  of  it,  upon 
terms  reserving  to  them  the  title  and  right  of  possession 
of  the  proceeds,  and  notwithstanding  the  fact  that  upon 
other  and  previous  occasions  such  actual  possession  of 
proceeds  had  not  been  exacted  by  them  from  Messrs. 
Thomas  M.  Barr&  Co.  (See  Moors  v,  Kidder,  supra,  p.  46, 
and  Cole  v.  Mann,  supra). 

The  sudden  call  of  the  plaintiffs  upon  Thomas  M. 
Barr  &  Co.,  on  the  occasion  of  their  failure,  for  possession 
of  the  proceeds,  found  them  unable  to  meet  the  call. 
There  is  no  evidence  of  any  deliberate  intention  on  the 
part  of  Thomas  M.  Barr  &  Co.  to  wrong  the  plaintiffs, 
but  their  inability  to  make  good  their  engagements  justi- 
fied the  plaintiffs  in  the  summary  assertion  of  their  rights. 
So  with  Mr.  Sherman,  the  assignee.  He  has  exhibited 
entire  good  faith  on  his  part  and  has  shown  every  dis- 
position to  exercise  his  trust  powers  in  a  way  to  avoid 
prejudice  to  the  rights  of  the  plaintiffs,  in  so  far  as  he 
could  do  so  consistently  with  his  views  of  trust  duty  to 
creditors.  While  blame  is  not  to  be  imputed  to  him  for 
prudence  and  caution  in  this  regard,  yet  he  has  in  effect 
not  relieved  the  plaintiffs  from  the  necessity  of  judicial 
process  for  the  attainment  of  their  rights.  Under  some- 
what similar  circumstances,  Mr.  Cromwell  saw  his  way  to 
allowance  to  an  assignee,  out  of  the  fund,  of  both  com- 
missions and  counsel  fees.     I  find  myself  unable  to   fol- 
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low  the  precedent.  It  so  happened  that,  at  the  time  of 
the  assignment,  the  coffee  remained  wholly  unpaid  for  by 
the  purchaser.  There  had  thus  been  no  actual  inter- 
mingling of  the  proceeds  with  the  general  assets  of 
Thomas  M.  Barr  &  Co.  A  decree  in  favor  of  the  plaint- 
iffs takes  possession  of  these  proceeds,  not  through  the 
assignment  or  the  assignee,  but  by  superior  title,  and 
acquits  the  assignee  of  even  a  momentary  responsibility 
for  possession.  But  if  it  be  conceded  that  the  assignee 
should  be  reimbursed  for  his  expenses  and  possibly  for 
his  labor  in  guarding  the  assigned  estate  and  in  litigating 
the  claims  of  the  plaintiffs,  yet  this  expense  and  remun- 
eration should  be  borne  by  the  assigned  estate  rather 
than  by  what  is  decided  to  have  been,  from  the  beginning, 
lawfully  claimable  by  the  plaintiffs.  With  regard  to  the 
costs  of  the  plaintiffs,  equity  would  seem  to  require  that 
they  be  bortie  by  Thomas  M.  Barr  &  Co.  I  see  no  ground 
for  charging  them  upon  either  of  the  other  defendants. 
The  Central  American  Trading  Company  did  all  that  was 
incumbent  upon  them  when  they  deposited  the  purchase 
price  of  the  coffee  with  a  depository  consented  to  by  the 
parties.  And  upon  the  whole,  I  am  inclined  to  think  that 
inasmuch  as  th«  plaintiffs  deferred  their  claim  to  posses- 
sion of  the  proceeds  until  the  making  of  the  assignment, 
they  shoul4  be  content  to  look  only  to  the  assignors  for 
the  resulting  expenses. 


KLUEG  V.  BOSCH. 
Supreme  Court ;   Circuity  Kings  County  ;  June,  \Z()l. 

Manufacturing  companies  ;  liability  of  stockholders.]  A  stock- 
holder of  a  company  formed  under  the  Manufacturing  Act  of 
1848,  who  is  a  creditor  of  the  company,  cannot  bring  an  action 
to  recover  his  debt  against  another  stockholder  upon  the  lat- 
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ter*s  liability  for  the  debts  of  the  company  arising  from  a  failure 
to  file  and  record  the  required  certificate  as  to  the  payment  of 
he  company's  capital. 
Following  Bailey  z^.  Bancker,  3  Hill,  188. 
2.  The  same,]  It  seems  that  the  only  remedy  of  the  creditor  stock- 
holder in  such  a  case  is  an  action  against  all  the  stockholders 
for  contribution. 

Trial  at  circuit  without  a  jury. 

Action  by  Jacob  Klueg  against  John  Bosch.  The 
plaintiff,  a  creditor  of  the  Brooklyn  Publishing  Company, 
sued  the  defendant,  as  a  stockholder,  to  recover  a  debt 
<iue  him  by  the  company,  seeking  to  charge  the  defendant 
with  the  statutory  liability  of  stockholders  under  §  10  of 
chap.  40  of  the  Laws  of  1848,  which  renders  stockholders 
liable  on  their  stock  to  all  creditors  of  the  company  where 
the  capital  stock  has  not  been  fully  paid,  or  a  certificate 
of  such  payment  duly  filed.  It  was  conceded  that  the 
plaintiff  himself  was  a  stockholder  in  the  same  company, 
and  for  this  reason  defendant  moved  to  dismiss. 

Daniel  Cameron  {Cliarles  Reinhartj  Attorney),  for 
plaintiff. 

Thomas  E.  Pearsail  zlx\A  Isaac  M,  Kapper,  for  defendant. 

I.  The  rule  is  well  settled  that  a  stockholder,  who  is 
also  a  creditor,  cannot  bring  an  action  against  his  co- 
s.tockholder  to  enforce;  the  only  remedy  for  such  a 
creditor  is  in  equity  by  a  bill  for  contribution  (Citing 
Bailey  v,  Bancker,  3  Hill,  188;  Beers  7^  Waterbury,  8 
Bosw.  396  ;  Richardson  v.  Abendroth,  43  Barb,  162  ;  An- 
drews 7/.  Murray,  33  Id,  354 ;  Demingz/.  Puleston,  33  Super. 
Ct,  235  ;  Meisser  v.  Thompson,  9  Brad.  {III.)  368  ;  108 
^^^-  359  I  Thayer  v.  Union  Tool  Co.,  70  Mass.  75  ;  Dodge 
t/.  Havemeyer,  4  State  Rep.  561 ;  McDowall  v.  Sheehan, 
129  N.  Y.  200). 
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Kellogg,  J. — This  action  was  tried  by  the  court  with- 
out a  jury.  It  presents  the  single  question  as  to  whether 
a  stockholder  in  an  insolvent  corporation  may  bring  an 
action  at  law  against  another  stockholder  on  a  liability 
created  by  failure  to  file  a  certificate  and  have  the  same 
recorded  in  the  county  clerk's  office  showing  the  entire 
capital  stock  to  have  been  paid  in  as  provided  by  the  Laws 
of  1848.  It  seems  to  have  been  well  settled  in  this  State 
by  decisions  of  the  courts,  which  have  been  uniform  so  far 
as  the  same  question  has  arisen,  that  no  such  action  will 
lie.  Convincing  reasons  why  such  an  action  will  not  lie 
were  given  in  the  case  of  Bailey  v,  Bancker  (3  Hill,  188). 

I  think  the  plaintiff  in  this  case  must  be  relegated  to 
his  action  in  equity  against  all  stockholders  ;  and  that  this, 
complaint  should  be  dismissed  with  costs.* 


PONDIR  V.  N.  Y.,  LAKE  ERIE,  ETC.,  R.  R.  CO. 

N.   Y.  Supreme  Court,  General  Term,  First  Department, 
Oatober,  1893. 

I.  Corporations?^    Where  a  corporation,  holding  the  majority  of  the 
stock  of  another  corporation,  elected  the  directors  of  the  latter 

♦Thedecision  inBaileyz'.  Bancker,  3  Hill^  188,  was  placed  upon 
the  ground  that  the  stockholders  in  such  a  case  are  to  be  regarded 
as  partners,  or,  what  is  the  same  thing,  as  an  unincorporated  associa- 
tion, and  that  one  partner  cannot  be  allowed  to  sue  another  for  a 
debt  due  from  the  whole  firm. 

There  is  a  distinction,  however,  between  the  liability  of  a  stock- 
holder in  such  a  case,  and  the  liability  of  a  trustee  for  failing  to  file 
an  annual  report,  see  note  to  Chase  v.  Lord,  6  Abb,  iV.  C  258;  and 
a  creditor  of  the  corporation,  though  a  stockholder,  may  hold  a 
trustee  liable  for  failure  to  publish  an  anhual  report  in  absence  of 
anything  to  show  that  as  stockholder  he  became  personally  liable 
for  the  debts,  Sanborn  v,  Lefferts,  16  Abb.  Fr.  N.  S,^\  s.  c,  less 
fully.  58  iV.  r.  179. 
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corporation  and  through  them  acquired  its  property  for  an 
entirely  inadequate  consideration. — held^  that  such  transaction 
was  a  fraud  upon  the  despoiled  corporation  and  its  stockhold- 
ers, and  should  be  set  aside  and  the  parties  thereto  compelled 
to  account. 

2.  The  same ;  stockholders,']  In  such  a  case  the  stockholders  of 
the  despoiled  corporation  may  maintain  an  action  to  redress  the 
wrong,  if  their  corporation  after  notice  neglects  to  bring  such 
action,  especially  if  such  corporation  remains  under  the  con- 
trol of  those  who  must  be  made  defendants  in  the  suit,  so  that 
any  application  to  it  would  be  unavailing. 

3.  Parties.]  Although,  in  such  a  case,  if  it  is  sought  to  set  aside 
the  deed  and  subsequent  conveyances  and  liens,  the  subsequent 
grantees  and  holders  of  the  liens,  are  necessary  parties,  yet 
without  such  parties,  an  action  may  be  maintained  to  compel 
the  parties  to  the  fraud,  and  those  who  subsequently  aided  in 
its  consummation,  to  account  as  trustees  ex  ntalefico  for  what- 
ever they  have  received  through  the  wrongs  committed. 

4.  The  same]  To  such  an  action,  corporations  (being  subsequent 
grantees),  whose  stock  is  entirely  held  by  the  defendant  cor- 
poration which  received  the  property,  are  not  on  any  ground 
necessary  parties. 

5.  Receiver.]  A  receiver  of  a  corporation,  although  he  has 
accounted  and  been  discharged,  may  be  compelled,  by  the  par- 
ties entitled  to  property  which  had  been  fraudulently  acquired  by 
the  corporation,  to  account  for  what  he  has  received  from  such 
property,  unless  his  account  to  the  court  was  so  stated  as  to 
constitute  a  defense  to  such  an  action. 

6.  Pleading.]  When  a  defect  of  parties  defendant  is  not  pleaded, 

and  the  necessity  for  other  parties  to  the  action  appears  on  the 
trial,  the  plaintiff  not  being  guilty  of  laches,  the  suit  should 
not  be  dismissed,  but  ordered  to  stand  over  on  proper  terms 
to  enable  plaintiff  to  bring  the  necessary  parties  before  the 
court. 

Appeal  by  plaintiff  from  a  judgment  of  the  Special 
Term  of  the  Supreme  Court,  first  district,  dismissing  the 
complaint  after  a  trial  upon  the  merits. 

This  action  was  .brought  by  John  Pondir,  a  stock- 
holder of  the  Buffalo,  Bradford  &  Pittsburgh  Railroad  Co., 
against  the  N.  Y.,  Lake  Erie  &  Western  R.  R.  Co.,  the 
Buffalo,  Bradford  &  Pittsburgh  Railroad  Co.,  and  Hugh  J. 
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Jewett,  receiver  of  the  Erie  Railway  Co.,  to  set  aside  a 
lease  of  the  property  of  the  Buffalo,  Bradford  and  Pitts- 
burgh Railroad  Co.  to  the  Erie  Railway  Co.,  and  a  mort- 
gage executed  by  the  latter  corporation  on  the  leasehold, 
and  to  compel  defendants,  the  N.  Y.,  Lake  Erie  &  West- 
ern R.  R.  Co.,  and  Hugh  J.  Jewett,  as  receiver  of  the  Erie 
Railway  Co.,  to  account  and  pay  over  to  Buffalo,  Bradford 
&  Pittsburgh  R.  R.  Co.,  all  profits  ancf  benefits  received  by 
them  respectively  from  the  property  of  the  latter  corpora- 
tion while  in  their  possession  ;  and  also  to  restrain  the 
defendant,  the  N.  Y.,  Lake  Erie  &  Western  Railway,  from 
voting  on  the  stock  of  the  Buffalo,  Bradford,  etc.,  R.  R. 
Co.,  held  by  it. 

The  following  facts  are  alleged  in  the  complaint  and 
admitted  by  the  answers,  or  are  found  by  the  court  and 
are  not  challenged  by  the  appellant's  requests  or  excep- 
tions, or  appear  on  the  record  and  are  uncontradicted  : 

The  Buffalo,  Bradford  &  Pittsburgh  Railroad  Company 
was  incorporated  in  1857,  under  the  laws  of  the  State  of 
Pennsylvania,  with  a  capital  stock  of  $950,000,  divided 
into  9,500  shares,  of  the  par  value  of  $100  each,  but  its 
capital,  under  a  provision  in  its  charter,  was  afterwards 
from  time  to  time  increased,  so  that  July  27,  1869,  it  con- 
sisted of  28,864'^shares,  of  the  par  value  of  $100  each.  The 
first  day  of  January,  1865,  it  mortgaged  its  property  and 
franchises  to  Dorman  B.  Eaton,  as  trustee,  to  secure  the 
payment  of  two  thousand  bonds  of  $1,000  each,  aggregat- 
ing two  million  dollars.  From  1861  until  December  25, 
1879,  the  ^^^^  Railway  Company  was  a  corporation,  incor- 
porated and  existing  under  the  laws  of  New  York. 

January  5,  1866,  the  Buffalo,  Bradford  and  Pittsburgh 
Railroad  Company,  as  party  of  the  first  part,  and  the  Erie 
Railway  Company,  as  party  of  the  second  part,  entered 
into  ?  lease,  by  which  the  former  leased  to  the  latter  for 
499  years,  from  January  i,  1866,  its  railroad  and  its  land, 
except  the  following :  '*  Excepting  and  reserving,  how- 
ever, unto  the  party  of  the  first  part  all  the  oil  underlying 
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the  demised  premises,  or  any  part  thereof,  with  the  right 
to  them,  their  successors  or  assigns,  to  enter  upon  said 
premises  or  any  part  thereof,  to  excavate  and  bore  for  tht 
said  oil,  and  to  erect  all  the  usual  structures  for  raising,, 
receiving,  storing,  getting  ready  for  market,  and  taking 
away  and  forwarding  such  oil,  and  to  occupy  any  part  of 
the  demised  premises  for  said  purposes,  without  interfer- 
ing, however,  with  the  use  of  the  same  by  the  party  of  the 
second  part  as  a  railroad ;  and  the  party  of  the  second 
part  to  transport  said  oil  at  usual  and  reasonable  rates." 

By  this  lease  the  lessee  agreed  to  pay  all  taxes  assessed 
on  the  corporation  in  the  States  of  New  York  and  Penn- 
sylvania, and  the  interest  on  the  mortgage  bonds  issued 
under  the  mortgage  January  i,  1865,  and  also  the  princi- 
pal of  the  bonds  when  they  should  mature.  No  other 
rent  was  agreed  to  be  paid. 

The  land  reserved  embraced  about  eight  thousand 
acres,  situated  in  the  county  of  McKean,  in  Pennsylvania. 
When  the  'lease  was  executed,  the  Buffalo,  Bradford  & 
Pittsburgh  Railroad  Company  had  twelve  directors,  three 
of  whom  were  directors  of  the  Erie  Railway  Company,, 
one  of  whom,  Robert  H.  Burdell,  being  its  president,  and 
another,  John  Arnot,  being  the  vice-president  of  the  Buf- 
falo, Bradford  &  Pittsburgh  Railroad  Company,  and  at 
this  date  the  Erie  Railway  Company  held  21,875  of  the 
22,864  shares  then  outstanding  in  the  Buffalo,  Bradford  & 
Pittsburgh  Railroad  Company,  leaving  989  shares  owned 
by  others. 

September  i,  1870,  the  Erie  Railway  Company  exe- 
cuted a  mortgage  on  the  demised  property  and  other 
property  to  the  Farmers'  Loan  and  Trust  Company  to 
secure  the  payment  of  certain  bonds,  and  on  February  4, 
1874,  it  executed  a  second  consolidated  mortgage  on  the 
demised  property  and  other  property  to  said  trust  com- 
pany to  secure  the  payment  of  thirty  million  dollars  in 
bonds.  In  1875  the  trust  company  brought  an  action  to 
foreclose  the  mortgage  of   February  4,  1874  (to  which 
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action  the  Buffalo,  Bradford  &  Pittsburgh  Railroad  Com- 
pany was  not  a  party),  in  which  a  judgment  of  foreclosure 
and  sale  was  afterwards  entered.  Hugh  J.  Jewett  was 
appointed  a  receiver  in  this  action. 

In  1875  the  People  of  the  State  of  New  York  brought 
an  action  to  dissolve  the  Erie  Railway  Company,  because 
of  its  alleged  insolvency,  and  May  26,  1875,  Hugh  J. 
Jewett  was  appointed  a  receiver  in  that  action  of  all  the 
property  of  the  corporation,  which  action  resulted  in  a 
judgment  entered  November  25,  1879,  dissolving  the 
corporation,  and  Jewett  was  continued  as  receiver  until 
December  30,  1879,  when,  having  turned  over  the  property 
to  the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany, he  was  discharged  as  receiver. 

April  4,  1875,  the  plaintiff  purchased,  and  has  ever 
since  owned,  fifty  shares  of  the  capital  stock  of  the 
Buffalo,  Bradford  &  Pittsburgh  Railroad  Company. 

December  30,  1876,  the  Buffalo,  Bradford  &  Pitts- 
burgh Railroad  Company  conveyed  the  lands  and  interests 
excepted  from  the  lease  to  the  Northwestern  Mining  & 
Exchange  Company  (a  Pennsylvania  corporation)  for  the 
recited  consideration  of  $40,000,  but  no  consideration  for 
this  conveyance  has  been,  in  fact,  paid  by  the  grantee  to 
the  grantor.  At  the  date  of  this  conveyance  six  of  the 
thirteen  directors  of  the  Buffalo,  Bradford  &  Pittsburgh 
Railroad  Company  were  directors  of  the  Erie  Railways 
Company,  and  since  the  execution  of  the  lease,  the  Erie 
Railway  Company  and  its  receiver,  and  the  New  York^ 
Lake  Erie  &  Western  Railroad  Company,  by  virtue  of 
their  ownership  of  a  large  majority  of  the  shares  of  the 
Buffalo,  Bradford  &  Pittsburgh  Railroad  Company,  have 
named  and  elected  such  directors  as  those  corporations 
chose  for  the  lessee  company. 

On  December  30,  1876,  the  Northwestern  Mining  & 

Exchange  Company,  as  party  of  the  first  part,  entered 

into  a  contract  in  the  nature  of  a  lease  with  H.  L.  Taylor 

&  Co.,  as  party  of  the  second  part,  by  which  the  lands 
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conveyed,  as  aforesaid,  and  other  lands,  were  leased  for 
twenty  years  to  the  party  of  the  second  part,  for  the  pur- 
pose of  procuring  oil  and  gas  therefrom.  The  rent  or 
compensation  payable  was  a  percentage  of  the  oil  and  gas 
that  might  be  produced.  Who  were  the  directors  of  the 
mining  company  at  the  date  of  the  grant  does  not  appear, 
but  the  record  shows  that  at  the  time  of  the  trial  of  this 
action,  and  for  several  years  previous,  its  board  of  directors 
and  its  executive  officers  had  been  filled  by  the  directors 
and  executive  officers  of  the  Erie  Railway  Company,  and 
by  its  successor,  the  New  York,  Lake  Erie  &  Western 
Railroad  Company. 

April  27,  1878,  the  New  York,  Lake  Erie  &  Western 
Railroad  Company  was  incorporated  under  the  laws  of 
this  State,  and  shortly  thereafter  it  succeeded  to  all  of  the 
property  of  the  Erie  Railway  Company,  including  all  of 
its  right,  title  and  interest  in  and  to  the  property  leased 
and  conveyed  to  it  by  the  Buffalo,  Bradford  &  Pitts- 
burgh Railroad  Company. 

' .  The  Northwestern  Mining  &  Exchange  Company 
has  a  capital  of  $500,000,  all  of  which  is  owned  by  the 
New  York,  Lake  Erie  &  Western  Railroad  Company. 
On  May  13,  1881,  the  Northwestern  Mining  and  Exchange 
Company  conveyed  the  eight  thousand  acres  of  land  and 
oil  rights  to  the  Wilcox  and  Howard  Improvement 
Company  (a  Pennsylvania  corporation)  for  the  recited 
-consideration  of  $100  and  for  other  good  considera- 
tion. On  June  28,  1881,  the  name  of  the  last  men- 
tioned corporation  was  changed  to  the  New  York,  Lake 
Erie  and  Western  Coal  and  Railroad  Company.  When 
the  last  mentioned  conveyance  was  made,  the  trustees  of 
the  grantee  were  not  connected  with  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  but  at  the  date  of 
the  trial  of  this  action,  its  trustees  were  connected  with 
the  last  named  corporation.  The  New  York,  Lake  Erie 
and  Western  Railroad  Company  owns  all  of  the  stock  of 
the  Northwestern  Mining  and  Exchange  Company,  which 


Digitized  by 


Google 


ABBOTT'S    NEW    CASES.  35 

Pondir  v,  N.  Y.,  Lake  Erie,  etc.,  R.  R.  Co. 

<:orporation  owns  all  of  the  stock  of  the  New  York,  Lake 
Erie  and  Western  Coal  and  Railroad  Company.  Since 
the  conveyance  of  the  eight  thousand  acres  of  land  to  the 
Northwestern  Mining  and  Exchange  Company,  Hugh  J. 
Jewett,  as  receiver  of  the  Erie  Railway  Company,  and  the 
New  York,  Lake  Erie  and  Western  Railroad  Company, 
has  derived  a  considerable  income  from  the  property. 
But  two  dividends  have  been  paid  upon  the  shares  of  the 
Buffalo,  Bradford  &  Pittsburgh  Railroad  Company  since 
that  date,  one  of  $i  per  share,  paid  March  28th,  and 
another  of  sixty-two  cents  per  share,  paid  October  9,  1885. 
The  answers  of  the  defendants  denied  certain  allega- 
tions of  the  complaint  and  the  answer  of  the  defendant 
Jewett  also  set  up  that  in  December,  1879,  ^^  ^^^  fully 
accounted  to  the  court  as  receiver  of  the  Erie  Railway 
Co.  and  had  been  discharged. 

At  the  close  of  the  trial  the  court  dismissed  the  com- 
plaint on  the  ground  that  the  Northwestern  Mining  and 
Exchange  Company  was  a  necessary  party  and  was 
not  before  the  court ;  that  the  defendant  Jewett  had  been 
discharged  as  receiver  before  the  commencement  of  the 
action,  and  that  the  N.  Y.,  Lake  Erie  and  Western  R.  R. 
Co.  was  not  liable  for  acts  happening  before  its  organi- 
zation. 

Simon  Sierfte  {Sterne^  Straus  &  Thompson^  attorneys), 
for  appellant. 

W,  N,  MacFarland  {MacFarland,  Reynolds  &  Lowrie^ 
attorneys),  for  respondents. 

FOLLETT,  J. — There  is  no  conflict  in  the  evidence  in 
this  case.  All  of  the  material  facts  were  testified  to  by 
the  officers  and  employees  of  the  defendants,  who  offered 
no  evidence,  except  the  order  of  December  30,  1879, 
discharging  Hugh  J.  Jewett  as  receiver  of  the  Erie 
Railway  Company. 

By  the  transactions  set  forth  in  the  statement  of  facts. 
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the  Erie  Railway  Company  and  its  successor,  the  New 
York,  Lake  Erie  &  Western  Railroad  Company,  have 
acquired  the  property  reserved  in  the  lease  without  any 
consideration  being  paid  therefor.  This  was  effected 
through  the  compliant  board  of  directors  of  the  Buffalo, 
Bradford  &  Pittsburgh  Railroad  Company,  elected  and 
controlled  by  the  Erie  Railway  Company,  which  held  a 
majority  of  the  stock  of  the  Buffalo,  Bradford  &  Pitts-^ 
burgh  Railroad  Company.  By  this  means  the  last  men- 
tioned corporation  was  stripped  of  all  of  its  property, 
except  that  used  for  railroad  purposes,  and  for  the  use  of 
which  nothing  will  be  paid  for  499  years,  except  taxes 
assessed  on  its  property  and  the  interest  on  its  debt.  This 
renders  all  of  the  shares  not  held  by  the  Erie  Railway 
Company  practically  valueless,  and  that  such  was  the 
intended  effect  is  apparent  from  the  transactions.  This 
was  a  fraud  on  the  Buffalo,  Bradford  &  Pittsburgh  Rail- 
road Company  and  its  shareholders.  Such  frauds  are  not 
uncommon  in  the  management  of  corporations,  and  when 
they  are  exposed  they  should  be  condemned  by  the  courts^ 
and  a  heavy  hand  laid  upon  all  who  participate  in  them. 

On  March  16,  1880,  the  plaintiff  requested  the  Buffalo,. 
Bradford  &  Pittsburgh  Railroad  Company  to  bring  an 
action  against  the  Erie  Railway  Company  to  redress  the 
wrongs  herein  complained  of,  which  request  was  not  com- 
plied with,  and  it  is  apparent  that  further  application 
would  have  been  unavailing,  for  the  three  defendants 
appeared  in  this  action  by  the  same  attorneys,  and  served 
answers  in  all  respects  alike,  except  it  is  alleged  in  the 
answer  of  Hugh  J.  Jewett  that  his  accounts  as  receiver 
have  been  approved  by  the  court,  and  that  he  has  surren- 
dered all  of  the  property  that  came  into  his  hands,  and  was 
discharged  from  his  receivership  on  December  30,  1879. 
Under  such  circumstances  an  action  may  be  maintained 
by  a  shareholder  to  redress  the  wrong  done  to  the  corpora- 
tion of  which  he  is  a  member  (Brinckerhoff  v,  Bostwick,  88 
N,  Y,   52;  Barr  v,  N.  Y.,  Lake  Erie  and   Western  R.  R. 
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•Co.,  25  Id.  263).  In  the  case  first  cited  it  was  said  :  "  The 
action  to  recover  such  losses,  as  before  observed,  should  in 
•general  be  brought  in  the  name  of  the  corporation  ;  but, 
if  it  refuses  to  prosecute,  the  stockholders,  who  are  the 
real  parties  in  interest,  will  be  permitted  to  sue  in  their 
own  names,  making  the  corporation  a  defendant  (69  N.  V. 
154).  And  that  course  of  proceeding  is  also  allowed  if  it 
appears  that  the  corporation  is  still  under  the  control  of 
those  who  must  be  made  the  defendants  in  the  suit  (See 
Butts  V.  Wood,  37  iV.  K  317  ;  Robinson  v.  Smith,  3  Paige^ 
4222).  In  such  cases,  a  demand  upon  the  corporation  to 
bring  the  suit  would  be  manifestly  futile  and  unnecessary. 
A  suit  prosecuted  under  the  direction  and  control  of  the 
very  parties  against  whom  the  misconduct  is  alleged  and 
a  recovery  is  sought,  would  scarcely  afford  to  the  share- 
holders the  remedy  to  which  they  are  entitled,  and  the 
fact  that  the  delinquent  parties  are  still  in  control  of  the 
corporation  is  of  itself  sufficient  to  entitle  the  shareholders 
to  sue  in  their  own  names  (Hodges  v.  New  England  Screw 
Co.  1.  i?.  /.  312  ;  Neath  v.  Erie  Railway  Co.  8  Blatchf.  347). 
If  they  could  not  be  permitted  in  such  cases  to  assert  their 
■own  rights  in  a  Court  of  Equity,  the  directors,  so  long  as 
they  remained  in  office,  could  set  them  at  defiance." 

The  Buffalo,  Bradford  &  Pittsburgh  Railroad  Com- 
pany was  not  a  party  to  the  action  for  the  foreclosure  of 
the  mortgage  under  the  judgment  in  which  the  property 
of  the  Erie  Railway  Company  was  sold  and  acquired  by 
the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany, and  the  rights  of  the  Buffalo,  Bradford  &  Pitts- 
burgh Railroad  Company  are  not  cut  off  by  the  judgment 
and  sale,  and  besides,  the  mortgage  was  not  a  lien  on  the 
property  and  rights  reserved  to  the  lessor  in  the  lease. 

Upon  the  discovery  of  the  fraud,  an  action  could  be 
maintained  by  a  shareholder  (the  corporation  refusing  to 
sue)  to  set  aside  the  deed  of  December  30,  1876,  and  the 
subsequent  conveyances  and  liens,  but  to  such  an  action 
the  subsequent  grantees  and  holders  of  liens  are  necessary 
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parties ;  or  an  action  could  be  maintained  against  the 
parties  to  the  fraud  and  those  who  subsequently  aided  in 
its  consummation,  to  compel  them  to  account  as  trustees 
ex  maleficio  for  whatever  they  have  received  through  the 
wrongs  which  they  committed.  To  such  an  action  the 
subsequent  grantees  and  lienors  are  not  necessary  parties, 
for  no  relief  could  be  granted  against  them,  and  in  this 
case,  for  a  stronger  reason,  the  Northwestern  Mining  and 
Exchange  Company  and  the  New  York,  Lake  Erie  and 
Western  Coal  and  Railroad  Company  are  not  necessary 
parties  to  such  an  action,  for  the  stock  of  both  corpora- 
tions is  entirely  owned  by  the  New  York,  Lake  Erie  and 
Western  Railroad  Company. 

It  is  asserted  that  in  no  event  can  Jewett,  as  receiver,  be 
compelled  to  account.  This  may  or  may  not  be  so.  The 
conveyance  of  December  30,  1876,  by  which  the  Buffalo, 
Bradford  &  Pittsburgh  Railroad  Company  was  deprived 
of  its  property,  was  executed  when  Jewett  was  acting  as 
the  receiver  of  the  Erie  Railway  Company,  and  for  several 
years  he,  as  receiver,  received  a  portion  of  the  rents  and 
profits  of  the  lands  conveyed.  We  think  he  should  be 
required  to  account  and  to  show  how  these  receipts  were 
disposed  of.  It  may  be  that  it  will  appear  that  his  accounts 
rendered  to  the  court  were  so  stated  that  its  order  approv- 
ing of  his  transactions  and  discharging  him  will  be  a 
defense,  but  this  cannot  be  determined  in  advance  of  the 
accounting. 

Under  the  evidence  contained  in  this  record,  we  can 
see  no  answer  to  the  plaintiff's  claim  that  the  New  York, 
Lake  Erie  and  Western  Railroad  Company  should  be 
required  to  account  and  pay  over  to  the  plaintiff  the  rents 
and  profits  acquired  by  it  through  these  fraudulent  dispo- 
sitions of  the  property  of  the  corporation  in  which  the 
plaintiff  is  a  shareholder. 

The  defendants  not  having  pleaded  that  the  subsequent 
grantees  of  the  Buffalo,  Bradford  &  Pittsburgh  Railroad 
Company  and   the  persons  and  corporations  who  have 
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acquired  liens  upon  the  property  were  necessary  parties, 
they  were  not  in  a  situation  to  ask  to 'have  the  action  dis- 
missed, on  the  ground  that  those  corporations  and  persons 
should  have  been  brought  into  the  action  {Code  C.  P.  § 
499).  When  a  defect  of  parties  is  pleaded,  and  the  plea  is 
sustained  by  the  evidence,  the  court  may  refuse  to  allow 
the  cause  to  stand  over  and  dismiss  the  suit,  but  when  a 
defect  to  parties  is  not  pleaded,  and  the  necessity  for 
other  parties  to  the  action  appears  on  the  trial,  the  plaint- 
iff not  being  guilty  of  ladies,  the  suit  should  not  be  dis- 
missed, but  ordered  to  stand  over  on  proper  terms  to 
enable  the  plaintifiF  to  bring  the  necessary  parties  before 
the  court  (Colt  v,  Lasineo,  9  Cow.  320 ;  Epps  v.  Van 
Deusen,  4  Paige,  64  ;  i  Bari,  Ch.  Pr.  321 ;  I  Dan,  Clu  Pr. 
(3d  Am.  Ed.)  291  et  seq). 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  leave  to  the  plaintiff  to  apply  to  bring  any 
such  additional  parties  as  he  maybe  advised,  with  costs  to 
the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  concurred. 


PIEPGRAS  V.  EDMUNDS. 

N.  V,  Superior  Court,  Special  Term;  October,  1893, 

2.  Attorney ;  how  far  process  protects,']  A  complaint  in  an  action 
against  an  attorney  alleged  the  seizure  of  plaintiff's  property  un- 
der an  execution  issued  by  defendant  upon  a  judgment  in  eject- 
ment which  had  been  entered  upon  the  remittitur  of  the  Court  of 
Appeals,  but  which  did  not  conform  to  the  judgment  directed  in 
not  excepting  a  certain  grant  from  the  land  recovered  :  the  com- 
plaint also  set  forth  the  denial  of  plaintiff's  motion  to  set  aside 
the  execution,  and  the  allowance  of  an  amendment  nunc  pro 
tunc, — Held,  in  sustaining  demurrer,  that  the  execution  was  not 
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void,  but  merely  irregular,  and  until  set  aside  was  sufficient  to 
protect  acts  done  under  it. 
2.  The  same.]  In  such  a  case,  the  denial  of  plaintiff's  motion  to 
set  aside  the  execution  and  the  allowance  of  its  amendment 
nunc  pro  tunc  makes  the  question  whether  the  process  was  void 
res  adjudicata. 

Demurrer  to  complaint. 

Action  by  Henry  Piepgras  against  Walter  D.  Edmunds 
and  John  Hunter,  Jr.,  to  recover  for  an  alleged  unlawful 
seizure  of  plaintiff's  property  under  an  execution  issued 
upon  judgment  in  ejectment  which  defendants  as  attorneys 
had  caused  to  be  issued. 

The  facts  are  fully  stated  in  the  opinion. 
George  A,  Black,  for  plaintiff. 
T,  C,  Byrnes,  for  defendant  Edmunds. 
John  Hunter,  Jr,,  attorney  in  person. 

GiLDERSLEEVE,  J. — The  cause  of  action  set  forth  in 
the  complaint,  briefly  stated,  is  as  follows:  One  Elizabeth 
D.  De  Lancey,  by  her  attorney,  the  defendant  Edmunds, 
brought  suit  in  ejectment  to  recover  possession  of  three- 
fourths  part  from  Piepgras,  the  plaintiff  herein,  of  certain 
lands,  below  high  water  mark,  at  City  Island,  implead- 
ing one  John  Hunter,  the  owner  of  the  remaining  one- 
fourth  part  of  said  premises,  whose  attorney  was  the 
defendant  herein,  John  Hunter,  Jr.,  and  who,  in  his 
answer,  demanded  judgment  for  the  delivery  to  him  of 
the  possession  of  the  said  one-fourth  part.  The  said 
Piepgras,  in  his  answer  in  said  action,  "  admitted  that  he 
was  seized  and  in  possession  as  owner  of  said  premises, 
but  denied  that  he  unlawfully  withheld  possession."  The 
action  was  tried  in  the  Supreme  Court,  Westchester 
County,  and  judgment  was  given  for  De  Lancey  and 
Hunter,  respectively,  for  the  recovery  of  the  immediate 
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possession  of  said  premises  from  said  Piepgras,  and  for 
execution  therefor.  Piepgras  appealed  from  both  of 
these  judgments  to  the  General  Term,  where  they  were 
both  affirmed.  On  appeal  to  the  Court  of  Appeals  the 
judgment  was  modified  by  inserting  therein  '*  the  pro- 
viso and  reservations  contained  in  the  patent  of  Palmer, 
and,  as  so  modified,  affirmed/'  This  Palmer  patent,  as 
appears  from  the  complaint,  granted  certain  easements, 
which,  by  the  judgment  of  the  Court  of  Appeals,  were 
not  taken  from  said  Piepgras.  The  complaint  also  sets 
forth  a  certain  judgment,  entered,  on  the  remittitur  of 
the  Court  of  Appeals,  in  the  Supreme  Court,  by  De 
Lancey  and  Hunter,  and  a  certain  execution  issued  on 
said  judgment  by  the  defendants  herein,  as  attorneys  for 
De  Lancey  and  Hunter.  The  complaint  further  alleges 
that  plaintiff  was  the  owner  of  the  upland  adjacent  to  the 
premises  under  water,  and  used  the  same  as  a  shipyard, 
and  had  erected  thereon  a  large  and  valuable  building, 
plant  and  equipment  for  ship-building,  and  used  the 
same  in  connection  with  a  dock  and  several  marine  rail- 
ways, all  built  by  plaintiff  or  his  grantors,  and  extending 
from  the  plaintiff's  upland  to  the  channel  and  navigable 
waters  of  Long  Island  Sound  over  the  said  land  under 
water,  which  dock  and  marine  railways  were  essential  to 
the  use  and  enjoyment  of  said  shipyard  and  to  plaintiff  in 
his  business,  and  were  lawfully  there  ;  from  all  of  which 
marine  railways  and  dock  plaintiff  was  excluded  by  the 
sheriff  by  virtue  of  the  execution  issued  as  aforesaid, 
and  by  virtue  of  the  delivery  thereof  to  the  said  De 
Lancey  and  Hunter  by  said  sheriff,  and  plaintiff  was 
thereby  prevented  from  carrying  on  his  said  business  of 
ship  building,  and  put  to  great  loss,  etc.  The  complaint 
also  alleges  knowledge  of  all  these  facts  by  defendants, 
and  that  plaintiff  had  not  been  deprived  of  these  rights 
and  uses  by  the  judgment  of  the  Court  of  Appeals,  but 
was  unlawfully  deprived  of  them  through  the  improper 
-wording  of  the  execution  issued  by  the  defendants  herein 
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upon  the  improperly  worded  judgment  of  the  Supreme- 
Court,  entered  on  the  remittitur  of  the  Court  of  Appeals. 
The  plaintiff  applied  to  the  court  to  modify  the  judgment 
of  the  Supreme  Court,  entered  on  the  remittitur  of  the 
Court  of  Appeals,  by  making  it  conform  more  closely 
with  the  decision  of  the  Court  of  Appeals,  which  motion 
was  granted,  and,  at  the  same  time,  the  execution  was 
modified,  nunc  pro  iunc^  to  make  it  conform  to  the  modi- 
fied judgment.  And  the  complaint  alleges  that,  by 
reason  of  all  these  aforesaid  facts,  occasioned  by  the 
wrongful  acts  of  defendants,  plaintiff  has  been  put  to 
great  loss,  expense,  trouble,  etc.;  and,  finally,  the  com* 
plaint  demands  judgment  for  the  sum  of  fifteen  thousand 
dollars  and  costs.  The  judgment  of  the  Supreme  Court, 
entered  on  the  remittitur  of  the  Court  of  Appeals,  the 
execution  issued  thereon,  and  the  judgment  as  afterwards 
modified  by  the  Court  at  Special  Term,  on  plaintiff  s 
motion,  are  all  set  forth  in  the  complaint  in  full. 

The  execution  does  not  sufficiently  conform  to  the 
judgment  upon  which  it  was  issued,  inasmuch  as  it  does 
not  contain  a  recital  of  the  limitations  of  the  easements 
set  forth  in  the  judgment,  but  directs  the  delivery  of  the 
possession  of  the  premises,  after  reciting,  among  other- 
things,  that  the  Court  of  Appeals  had  "  modified  "  the 
judgment  of  the  General  Term.  However,  it  was  not 
a  void  process.  It  was  sufficiently  in  conformity  with  the 
judgment,  upon  which  it  was  issued,  to  prevent  its  being 
void.  The  judgment  itself  was  a  judgment  of  the  Supreme 
Court,  duly  signed  by  Mr.  Justice  Dykman,  and  duly 
entered.  It  was  not  a  void  judgment,  and  the  defendants 
were  protected  for  all  acts  done  under  and  in  conformity 
with  it,  inasmuch  as  it  has  never  been  vacated,  but  only 
modified,  and  is  still,  so  far  as  the  complaint  shows,  in 
force. 

The  execution  was  not  a  void  process,  but  simply 
insufficient,  erroneous  or  irregular.  If  an  attorney  causes- 
a  void  or  irregular  or  erroneous  process  to  be  issued  in  aiv 
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action,  which  occasions  loss  or  injury  to  a  party  against 
whom  it  is  enforced,  he  is  liable  for  the  damage  thereby 
occasioned.      In  the  case  of   void  process,   the  liability 
attaches  when  the  wrong  is  committed,  and  no  prelimin« 
ary  proceeding  is  necessary  to  vacate  or  set  it  aside,  as  a 
condition   to   the   maintenance   of  an   action.      Process, 
however,  that  a  court  has  general  jurisdiction  to  award, 
as  in  the  case  at  bar,  but  which  is  irregular  or  erroneous, 
must  be  regularly  vacated  or  annulled  by  an  order  of  the 
court   before  an  action  can    be  maintained  for  damages 
occasioned    by  its  enforcement  (Day  v.  Bach,  87  N.    Y. 
56).     In  such  cases,  the  process  is  considered  the  act  of 
the  party  and  not  that  of  the  court,  and  he  is,  therefore, 
made  liable  for  the  consequences  of  his  act  (Fisher  v, 
Langbein,  103  N.  Y.  89).     In  the  case  at  bar  the  process 
was  not  vacated,  but  simply  amended,  nunc  pro  tunc,  to 
more  nearly   conform  to  the  judgment  of  the  Court   of 
Appeals  and  to  the  judgment  of  the  Supreme  Court,  as 
amended,  upon  which  it  was  issued.     The  execution  was 
erroneous,  but  not  void,  and  it  has  not  been  vacated,  but 
is  still  in  force.     It,  therefore,  protects  the  defendants  for 
acts  done  under  it.     If  the  sheriff  exceeded  his  instruc- 
tions under  the  execution,  he,  and  not  the  defendants,  is 
liable.     The  law  may  be  stated  as  follows  :     First,  that  a 
void  writ  or  process  furnishes  no  justification   to   a  party, 
and  he  is  liable  to  an  action  for  what  has  been  done  under 
it  at  any  time,  and  it  is  not  necessary  that  it  should  be 
set  aside  before  bringing  the  action.     Second,  if  the  writ 
is  irregular  or  erroneous  only,  and  not  absolutely  void,  no 
action  lies  until  it  has  been  set  aside  ;  but  when  set  aside, 
it  ceases  to  be  a  protection  for  acts  done  under  it  while  in 
force.      Third,  if  the  process  was  regularly  issued,  in  a 
case  where  the  court    had    jurisdiction,  the    party  may 
justify  what  has  been  done  under  it,  after  it  has  been  set 
aside  for  error  in  the  judgment   or    proceeding  (Day  v. 
Bach,  87  N.   Y.  61).     In  this  case,  as  we  have  said,  the 
process  was  erroneous,  but  not  void  ;  and  it  has  never 
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been  set  aside,  but  is  still  in  force,  as  amended  nunc  pro 
tunc,  I  am,  therefore,  of  opinion  that  the  defendants  are 
protected  for  the  acts  done  under  it,  and  that  the  com- 
plaint is  demurrable. 

The  question  whether  the  process  was  void  may  be 
said  to  be  res  adjudicata,  inasmuch  as  the  Supreme 
Court,  at  Special  Term,  as  appears  from  the  complaint, 
has  denied  plaintiff's  motion  to  vacate  and  set  aside  the 
execution  for  irregularity  or  erroneousness,  has  held  that 
it  was  not  a  void  process,  but  has  amended  it,  nunc  pro 
tunc  as  of  the  time  of  issuing,  to  make  it  conform  more 
expressly  to  the  decision  of  the  Court  of  Appeals  and  to 
the  judgment,  as  amended,  of  the  Supreme  Court,  upon 
which  it  was  issued. 

For  the  reasons  above  stated,  the  demurrer  must  be 
sustained,  with  costs. 


PARKINSON  V.  SCOTT. 
N.  K  Superior  Court,  Special  Term  ;  October,  1893. 

Costs:  in  discretion  of  court  ]  Plaintiff  though  suing  as  a  poor  per- 
son may  be  required  to  pay  cost5  for  proceedings  before  and 
after  notice  of  trial  as  a  condition  of  allowing  him  to  discontinue 
after  defendant  has  answered  and  served  a  notice  of  trial.* 

*  The  power  to  allow  a  poor  person  to  sue  in  forma  pauperis 
which  originated  in  chancery,  where  the  question  always  depended 
on  the  discretion  of  the  court,  was  long  since  conferred  on  common 
law  courts  of  general  jurisdiction  in  New  York.  A  modified  form  of 
the  same  privilege  has  recently  been  adopted  by  Act  of  Congress  for 
the  Federal  courts.  Under  25  U.  S.  Stat,  at  Large,  p.  252  (1892)  c.  209. 
any  United  States  citizen  entitled  to  sue  may  prosecute  his  suit  or  ac- 
tion without  prepaying  any  fees  or  costs  before  or  after  the  Cv)m- 
inencement  of  the  action,  or  giving  security  therefor,  upon  filing  an 
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Motion  to  discontinue  an  action  without  costs. 

Action  by  James  H.  Parkinson,  an  infant,  by  James  E. 
Parkinson,  his  guardian,  against  John  Scott  for  personal 
injuries. 

The  further  facts  are  fully  stated  in  the  opinion. 

H,  M,  Requa^Jr.y  for  the  motion. 

Jared  F.  Harrison,  opposed. 

Gilders LEEVE,  J. — The  plaintiff  served  the  summons, 
complaint  and  notice  of  motion  for  leave  .to  sue  as  a  poor 
person,  on  the  defendant,  John  Scott,  on  August  22,  1893  ; 
on  August  28,  1893,  the  defendant  served  his  answer  and 
notice  of  trial ;  and  on  August  31,  1893,  the  motion  for 
leave  to  sue  as  a  poor  person  was  argued  and  granted,  and 
an  order  entered  thereon.  Subsequently  the  plaintiff 
became  convinced  that  he  had  sued  the  wrong  person,  and 
he  now  moves  for  leave  to  discontinue,  without  costs. 
The  defendant  has  been  put  to  the  trouble  and  expense  of 
answering,  of  serving  notice  of  trial,  and  of  opposing  the 
motion  for  leave  to  sue  as  a  poor  person. 

I  am  of  the  opinion  that  the  defendant  should  have 
$25,  the  statutory  costs  before  and  after  notice  of  trial,  as 
a  condition  of  granting  the  order  of  discontinuance,  I  do 
not  think  the  entry  of  the  order  granting  leave  to  sue  as  a 
poor  person  deprives  the  court  of  authority  to  impose 

affidavit  that  because  of  poverty  he  is  unable  to  pay  costs,  and  believe  s 
himself  entitled  to  relief.  Officers  of  the  court  are  required  to  per- 
form their  duties  and  witnesses  to  attend  as  in  other  cases,  and 
the  court  may  request  an  attorney  to  represent  such  poor  person. 
But  the  court  may  dismiss  a  cause  so  brought  if  it  appears  that 
the  allegation  of  poverty  is  untrue  or  the  alleged  cause  of  action 
is  frivolous  or  malicious.  A  judgment  for  costs  may  be  rendered  as 
in  other  cases,  provided  that  the  United  States  shall  not  be  liable- 
for  the  costs  thus  incurred. 
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costs  as  a  condition  for  discontinuing  the  action,  in  a  case 
like  this.  The  Code  (§  461)  provides  that,  in  the  case  of 
one  suing  as  a  poor  person,  '*  if  judgment  is  rendered 
against  him,  or  his  complaint  is  dismissed,  costs  shall  not 
be  awarded  against  him.'*  But  in  this  case  an  innocent 
party  has  been  sued  and  put  to  trouble  and  expense, 
through  the  blunder  of  the  plaintiff,  and  I  do  not  think  the 
above  statute  applies  to  a  motion  made  by  the  plaintiff  to 
be  allowed  to  discontinue  without  costs.  It  has  been  held 
that  costs,  in  a  case  where  the  plaintiff  sues  as  a  poor  per- 
son, can  be  imposed  as  a  condition  for  opening  plaintiff's 
default  (See  Elwin  v,  Routh,  i  Civ,  Pro.  R.  131;  Neu- 
(Tfosche  V.  R.  R.  Co.,  i  State  Rep.  302) ;  and  I  think  the 
same  principle  can  be  extended  to  a  case  like  the  one  at 
bar. 

Motion  is  granted,  on  payment  of  $25  costs. 


KROOKS  V.  L.  &  C.  WISE  CO. 

-A^.    F.    Supreme    Court y    Special    Terniy   First    District ; 
October,  1893. 

Discctfery  and  inspection  :  attachment ?[  Upon  motion  to  vacate  an 
ex  parte  order  obtained  by  plaintiff  directing  the  sheriff  to  take 
possession  of  defendant's  books  of  account  under  an  attach- 
ment, and  to  permit  the  plaintiff  to  examine  them,  it  appeared 
that  the  books  were  locked  up  in  defendant's  safe,  and  that  the 
sheriff  did  not  have  the  combination. — Held,  that  the  ex  parte 
order  should  be  modified  by  striking  out  the  direction  to  the 
sheriff  to  take  possession  of  the  books,  as  it  might  be  construed 
as  a  direction  to  break  open  the  safe  and  destroy  property ;  but 
that  plaintiff  might  have  an  order  directing  the  sheriff  to  allow 
him  to  examine  any  books  in  the  sheriff's  possession,  or  which 
may  come  into  his  possession,  under  the  attachment,  so  far  as 
may  be  necessary-  to  discover  property  upon  which  an  attach- 
ment might  be  levied.* 

*  The  Code  of  Civil  Procedure,  §  644,  requires  the  sheriff  in  levy- 
ing an  attachment  to  "  take  into  his  custody  all  books  of  account, 
vouchers  and  other  papers  relating  to  the  personal  property  at- 


Digitized  by 


Google 


ABBOTT'S     NEW     CASES.  47 

Krooks  7\  L.  &  C.  Wise  Co. 
Motion  to  vacate  an  order. 

An  action  was  commenced  by  Samuel  J.  Krooks, 
against  the  L.  &  C.  Wise  Company  by  the  issuance  of  a 
warrant  of  attachment,  and  a  levy  was  made  thereunder  by 
the  sheriflf  on  September  27,  1893. 

Upon  an  affidavit  of  plaintiff's  attorney,  stating  that 
the  sheriff  had  levied  upon  a  stock  of  merchandise 
belonging  to  defendant  ;  that  there  were  at  plaintiff's 
place  of  business  certain  books  of  account  belonging  to 
defendant  which  deponent  believed  would  show  the  where- 
abouts of  the  attached  property  and  which  deponent 
desired  to  inspect ;  and  that  deponent  requested  the 
sheriff  to  take  said  books  into  his  possession,  but  the  sheriff 
had  refused,  the  following  ex  parte  order  was  granted  on 
September  28,  1893  :  "  Ordered  that  the  sheriff  of  the  City 
and  County  of  New  York  take  into  possession  the  books 
of  account  of  the  defendant  under  the  attachment  herein, 
and  that  the  sheriff  permit  the  plaintiff  or  his  only  author- 
ized agent  forthwith  to  examine  such  books  at  such  place 
as  may  be  convenient." 

tached  and  all  evidence  of  the  defendant's  title  to  the  real  prop- 
erty attached,  which  he  must  safely  keep  to  be  disposed  of  as  pre- 
scribed in  this  title."  A  corresponding  provision  was  contained 
in  the  Revised  Statutes  (2  R.  S,  3.  §  7). 

In  Brooke  ?'.  Foster,  20  Add.  JV.  C.  200,  it  was  AM  that  by  the 
above  provision  of  the  Code  of  Civil  Procedure,  it  was  intended 
that  the  books  of  the  debtor  should  be  subject  to  the  examina- 
tion not  only  of  the  sheriflf,  but  of  the  plaintiflf,  for  the  purpose  of 
discovering  what,  if  any,  amounts  are  due  and  what,  if  any,  claims 
exist  against  the  property  attached ;  following  Bleier  v.  David- 
son, 20  AM,  N,  C.  207  «,  and  disapproving  Gordon  v,  Sabey,  10  Weekly 

A^-  33- 

In  Gordon  v.  Sabey  (above)  it  was  held  that  the  sheriflf  would  be 
stayed  from  permitting  any  one  except  defendant  from  examining 
books  and  papers  taken  under  attachment  and  from  examining  them 
himself  except  for  the  purpose  of  strictly  executing  the  attachment 
4intil  further  order  of  the  court. 

In  Hergman  v.  Dettlebach,  1 1    How,  Pr,  47,  it  was  held  upon 
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In  support  of  the  motion  to  vacate  such  order,  the  affi- 
davit of  the  deputy  sherifif  stated  that  he  had  seized  cer- 
tain merchandise  belonging  to  defendant  and  also  defend- 
ant's safe,  in  which  deponent  was  informed  and  believed 
the  books  of  account  of  defendant  were  contained  ;  that 
deponent  did  not  have  the  combination  of  said  safe  and 
was  unable  to  open  it,  and  had  not  yet  attempted  to  opea 
the  same. 

John  H.  V.  Arnold,  for  the  motion. 

Blumenstiel  &  Hirsch,  opposed. 

Patterson,  J. — The  ex  parte  order  granted  on  Sep- 
tember  28th   should   be   modified   by   striking   out    the 

motion  for  the  restoration  of  books  and  papers  seized  under  an 
attachment,  that  letters  and  correspondence  were  not  authorized 
by  2  /?.  5.  3,  §  7,  to  be  taken  by  such  process ;  and  that  it  was  grossly 
irregular  for  the  deputy  sheriff  to  examine  or  copy  books  of  account 
and  vouchers  seized,  and  that  he  would  be  directed  to  keep  such 
books  and  vouchers  under  lock  and  key  and  to  allow  no  one  to  ex- 
amine them  save  the  defendants,  except  under  special  order  of  the 
court  to  be  made  on  notice  to  the  defendants. 

In  United  States  v,  Graff,  67  Barb,  304  ;  mem.  of  S.  C,  4  Hun,  634, 
it  was  held\,)\2X  the  sheriff  might  properly  be  directed  under  an  at- 
tachment to  open  a  safe  and  the  box  in  a  trust  company  in  order 
to  levy  an  attachment  upon  defendant's  property  contained  therein  ; 
and  that  it  was  within  the  discretion  of  the  court  to  direct  the  ex- 
clusion of  the  counsel  and  agents  of  each  party  at  the  time  of  such 
opening.  As  to  the  latter  direction  the  court  say:  **  Without  it 
the  obligation  would  rest  upon  the  officer  to  prevent  the  process  he 
was  required  to  execute  from  being  converted  into  an  instrument  of 
investigation  and  discovery  of  the  debtor's  private  papers.  Such  a 
use  of  it  would  be  an  abuse  requiring  the  punishment  of  the  officer 
permitting  it  to  be  done  under  color  of  process  delivered  for  an 
entirely  different  and  lawful  purpose." 

By  Code  Civ.  Pro.  §  655,  the  sheriff  may  in  aid  of  an  attachment 
maintain  an  action  against  the  debtor  or  other  person  to  compel 
discovery  of  anything  in  action  or  other  property  belonging  to  the 
attachment  debtor. 
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direction  to  the  sheriff  to  take  into  his  possession  the 
books  of  account.  The  law  prescribes  what  the  sheriff 
must  do,  and  he  must  act  or  refuse  to  act  at  his  peril. 
The  order,  as  it  stands,  might  well  be  construed  as  a 
direction  from  the  court  to  break  open  safes  and  destroy 
property.  A  new  order  may  be  entered  simply  directing 
the  sheriff  to  allow  the  plaintiffs  to  examine  any  books  in 
his  possession  so  far  as  may  be  necessary  to  discover 
property  upon  which  the  attachment  may  be  levied. 
Settle  order  on  notice. 


Under  the  above  opinion  the  following  order  was 
entered :  "  Ordered  that  the  order  dated  September  28, 
1893,  be  and  the  same  hereby  is  vacated  ;  but  it  is  further 
ordered,  that  the  sheriff  of  the  City  and  County  of  New 
York  permit  the  plaintiff  herein  forthwith  to  examine  any 
books  which  he  now  has  or  may  hereafter  get  into  his 
possession  under  the  attachment  herein  so  far  as  may  be 
necessary  to  discover  property  upon  which  the  attachment 
herein  may  be  levied.'* 


MORITZ  V,  KALISKE. 


N.     K   Supreme    Court,   Special    Term,   First  District; 
October,  1893. 

Creditor* s  suit^  An  attaching  creditor,  before  he  has  recovered  judg- 
ment, may  maintain  an  action  in  aid  of  his  attachment,  where 
the  debtor  has  fraudulently  disposed  of  his  property ;  and  in 
such  action  may  enjoin  the  removal  of  the  property  from  the 
jurisdiction  of  the  court,  when  danger  of  such  removal  is 
shown.* 

Following  People  ex,  rel.  Cauffman  z/.  Van  Buren,  136  N,  Y,  252. 

♦  For  note  on  creditor's  suit  on  attachment  before  judgment,  sec 
23  Abb,  N.  C,  9. 

Vol.  XXXL— 4 
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Motion  to  continue  an  injunction. 

Action  in  aid  of  an  attachment  by  Henry  Moritz 
against  Joseph  Sachs  Kaliske,  Theodore  Kaliske  and 
others. 

The  complaint  alleged  in  substance,  that  plaintiff  had 
commenced  an  action  on  September  21,  1893,  against  the 
defendant,  Joseph  S.  Kaliske,  upon  his  note  for  $5,262.50,  in 
which  an  attachment  had  been  granted  (upon  the  ground 
that  defendant  had  assigned  and  disposed  of  his  property 
with  intent  to  defraud  his  creditors),  and  levied  upon  the 
interest  of  Joseph  S.  Kaliske  in  certain  dongola  kid  skins 
or  their  proceeds  in  possession  of  the  sheriff  under  execu- 
tions issued  against  the  defendants,  Theodore  Kaliske  and 
Charles  S.  Kaliske;  that  on  or  about  Aug.  7,  1893,  prior 
to  the  commencement  of  the  action  upon  the  note,  under 
a  conspiracy  and  with  intent  to  defraud  creditors,  Joseph 
S.  Kaliske  transferred,  and  Theodore  Kaliske  and  Chas. 
S.  Kaliske  received  the  dongola  skins;  that  on  Aug.  31, 
1893,  the  defendant,  William  Vogel,  obtained  a  judgment 
by  confession  against  Theo.  Kaliske  and  Chas.  S.  Kaliske 
for  $4,576.61,  and  on  August  31,  1893,  the  defendants,  Sara 
S.  Kaliske,  Fabian  S.  Kaliske  and  Theodore  Kaliske,  as 
executor  of  Alexander  S.  Kaliske,  deceased,  also  obtained 
a  judgment  by  confession  against  Theodore  and  Chas.  S. 
Kaliske  for  $7,110.51  ;  that  under  executions  upon  such 
judgments  the  defendant,  John  J.  Gorman,  as  sheriff,  had 
seized  and  sold  the  dongola  skins  so  fraudulently  trans- 
ferred,  and  was  about  to  pay  over  the  proceeds  to  the 
judgment  creditors ;  and  that  Joseph  S.  Kaliske  was  wholly 
insolvent  and  had  no  other  property  which  might  be 
attached. 

Upon  the  complaint  and  affidavits  in  support  thereof, 
the  ex  parte  injunction,  which  is  sought  to  be  continued. 


Digitized  by 


Google 


ABBOTT'S    NEW    CASES.  51 

Moritz  V,  Kaliske. 

was  granted,  enjoining  the  defendants  from  paying  over, 
assigning  or  transferring  the  proceeds  of  the  dongola  skins. 

H,  M.  Reqiia,  Jr,,  for  the  motion. 

fared  K  Harrison,  opposed. 

Patterson,  J.— In  People  ex  reL  Cauffman  v.  Van 
Buren  {17,6  N.  V,  252)  the  Court  of  Appeals  has  settled  in 
the  affirmative  the  theretofore  much  debated  and  very- 
doubtful  question  of  the  right  of  an  attaching  creditor  to 
maintain  a  suit  in  aid  of  his  attachment  and  to  enforce  the 
lien  thereof,  where  the  debtor  has  fraudulently  disposed  of 
property.  It  is  also  held,  that  in  such  a  suit  a  plaintiff  is 
not  a  mere  creditor  at  large,  but  has  a  Hen,  and  may  enjoin 
the  removal  of  property  of  the  debtor  from  the  jurisdic- 
tion of  the  court  when  danger  of  such  removal  is  shown. 
The  averments  of  the  complaint  in  this  action  bring  it 
directly  within  the  principle  of  the  decision  referred  to, 
and  on  an  examination  of  the  affidavits  submitted  on  this 
motion,  I  think  sufficient  is  disclosed  to  require  the  con- 
tinuance of  the  m]\xvicX\on pendente  lite,  and  until  a  full  and 
thorough  investigation  of  the  whole  case  may  be  had  upon 
the  trial. 

On  the  plaintiff  giving  an  undertaking  in  an  amount  to 
be  fixed  on  the  settlement  of  the  form  of  the  order,  the 
injunction  will  be  continued  until  the  hearing  and  decision 
of  the  cause. 
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U.  S.  Trust  Co.  of  N.  Y.  z/.  Schliep. 


UNITED    STATES     TRUST     CO     OF   N.    Y.    v.. 
SCHLIEP. 

N.  Y.  Supreme  Court,  Second  District^  Special  Term  ; 
November  y  1893. 

Amendment ;  judgment,']  After  sale  under  foreclosure,  the  judg- 
ment cannot  be  amended  by  inserting  a  provision  for  the  pay- 
ment of  the  deficiency,  although  the  complaint  demanded  judg- 
ment therefor,  and  defendant  had  appeared  and  waived  service 
of  all  papers  except  notices  of  sale  and  surplus,  and  made 
default  in  pleading. 

Motion  to  amend  a  judgment  of  foreclosure  and  sale. 

Action  by  United  States  Trust  Company  of  New  York 
as  substitute  trustee,  etc.,  against  Louis  C.  Schliep  and 
others. 

This  action  was  for  the  foreclosure  of  a  mortgage  made 
by  the  defendant,  Schliep,  upon  premises  in  Brooklyn. 
The  complaint, which  demanded  that  he  be  adjudged  to  pay 
any  deficiency  which  might  remain,  was  duly  served  on 
him  ;  he  appeared  by  his  attorney,  Chas.  Coleman  Miller, 
and  waived  service  of  all  papers  except  notices  of  sale  and 
surplus,  and  thereafter  made  default  in  pleading.  Judg- 
ment of  foreclosure  and  sale  herein  was  entered  on  Sep- 
tember 26,  1892,  and  through  a  clerical  error,  provided 
for  no  judgment  of  deficiency  against  said  defendant. 
Under  such  judgment  the  premises  were  sold  by  the 
sheriff  on  October  26,  1893,  and  bought  in  by  the  plaint- 
iff for  $11,250.  The  deficiency  arising  on  such  sale 
amounted  to  $435.34. 

This  motion  is  made  to  have  the  judgment  amended 
by  inserting  therein  a  provision  that  the  defendant,  Schliep, 
pay  any  deficiency  which  may  remain. 

Edward  W.  Sheldon,  for  the  motion.  L  The  relief 
sought  for  is  within  the  power  of  the  court  to  grant  and 
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has  been  allowed  before  in  similar  cases  (Citing  Code 
€iv.  Pro,  §  783  ;  Sprague  v,  Jones,  9  Paige,  395  ;  Produce 
Bank  v.  Morton,  67  N.  V.  199  ;  Wood  v,  MsLrtin,  66  Bar6. 
241  ;  N.  Y.  Ice  Co.  v.  Northwestern  Ice  Co.,  21  How. 
Pr.  296). 

II.  A  judgment  of  foreclosure  and  sale  is  necessarily 
interlocutory  in  character.  The  amendment  sought  by 
this  motion  would  not,  in  ordinary  chancery  practice  as 
followed  in  the  Federal  and  many  State  courts,  be  needed, 
since  the  order  granting  a  judgment  of  deficiency  is  custom- 
arily entered  only  after  the  amount  of  the  deficiency 
is  ascertained  on  the  filing  of  the  master's  or  sheriff's 
report.  Under  the  practice  in  New  York,  the  direction 
for  a  deficiency  in  the  foreclosure  judgment  is  purely  con- 
tingent, and  its  omission  does  not  prevent  the  court  from 
making  a  proper  order  as  soon  as  the  essential  facts  are 
acquired. 

III.  The  amendment  sought  for  in  this  action  is  in 
furtherance  of  justice.  The  defendant  Schliep  was  duly 
served  with  the  summons  and  complaint ;  the  complaint 
so  served  demanded  a  judgment  of  deficiency  against  him  ; 
he  appeared  herein  by  attorney  and  waived  service  of  all 
papers  except  notice  of  sale  and  as  to  surplus  money  ;  he 
made  default  in  pleading  and  the  judgment  with  notice 
of  entry  was  never  served  on  him,  although  the  notice  of 
sale  was. 

C/ias,  Coleman  Miller,  opposed.  I.  By  entering  judg- 
ment against  defendant  without  decree  of  deficiency, 
plaintiff  discharged  him  from  personal  liability  (Citing 
Mutual  Life  Ins.  Co.  v.  Hoyt,  15  Weekly  Dig,  489). 

II.  Plaintiff's  motion  is  made  too  late ;  it  should  have 
been  made  before  sale  (Citing  Fleishhauer  v,  Doellner,  9 
Abb,  N.  C.  372). 

III.  Courts  can  allow  amendments  only  "  in  further- 
ance of  justice "  {Code  Civ.  Pro,  §  723).  To  grant  an 
application  of  this  kind  would  be  unjust  and   inequitable. 
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The  defendant's  position  is  changed  to  his  prejudice  by- 
reason  of  plaintifl*s  error,  and  an  amendment  should  not  be 
allowed  to  the  injury  of  the  defendant.  A  defendant  has 
a  right  to  rely  6n  the  judgment  of  foreclosure  and  sale  as 
finally  determining  the  issues  and  liabilities  and  rights  of 
parties.  If  such  judgment  fails  to  provide  for  the  pay- 
ment by  a  defendant  of  a  deficiency,  he  has  no  further 
concern  in  the  matter,  and  is  not  interested  in  having  the 
property  sold  to  the  best  advantage  or  in  buying  it  in 
himself  to  save  a  deficiency  judgment. 

CuLLEN,  J. — I  do  not  think  this  application  should  be 
granted  after  sale. 

Motion  denied. 


KEEGAN  ZK  SAGE. 
N.  Y.  Common  Pleas,  Special  Term  ;  September ,  1 893. 

Pleading  ;  motion  to  strike  out.]  Where  a  complaint  for  breach  of 
promise  to  marry  alleges  plaintiff's  chastity,  a  paragraph  in 
the  answer  denying  such  allegation,  and  affirmatively  asserting 
plaintiff's  profligacy,  and  that  in  consequence  she  had  been 
repeatedly  committed  by  police  magistrates,  and  had  sought  to 
mask  her  identity  under  aliases,  cannot  be  stricken  out  as  irrel- 
evant, redundant  and  scandalous  ;  since  defendant  was  entitled 
to  traverse  the  allegations  of  the  complaint,  and  the  allegations 
as  to  plaintiff's  misconduct  were  in  substance  relevant  in  miti- 
gation of  damages,  the  »gh  they  had  not  been  properly  pleaded 
in  form  as  a  partial  deftase. 

*  It  is  the  better  opinion  that  the  effect  of  the  provision  of  §  50& 
of  the  Code  of  Civil  Procedure  allowing  partial  defenses  to  be 
pleaded,  if  expressly  stated  to  be  partial,  is  gimply  to  abrogate  the 
common  law  rule  that  a  partial  defense  raised  no  issue,  but  required 
defendant  to  submit  to  an  assessment  of  damages  before  a  sheriff's 
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Motion  to  strike  out  a  portion  of  answer  as  irrelevant, 
redundant  and  scandalous. 

Action  for  breach  of  promise  by  Delia  Keegan  against 
Russell  Sage. 

The  further  facts  are  fully  stated  in  the  opinion. 
/.  Baptist  Marshall,  for  the  motion. 
Edward  C  James,  opposed. 

Pryor,  J. — In  a  complaint  for  breach  of  promise  the 
plaintiff  says  that  "  she  was  and  ever  had  been  chaste  and 
a  virgin."  The  defendant  denies  the  allegation,  and 
asserts  affirmatively  that  she  has  led  a  profligate  life. 
The  paragraph  containing  this  portion  of  the  answer  the 
plaintiff  moves  to  strike  out  as  irrelevant,  redundant  and 
scandalous. 

Obviously,  if  the  allegation  in  the  complaint  be  material, 
a  denial  of  it  can  be  neither  irrelevant,  redundant  nor 
scandalous  (Dovan  v.  Dinsmore,  33  Barb,  86).  On  the 
other  hand,  if  the  allegation  be  immaterial,  its  insertion  in 
the  complaint  entitles  the  defendant  to  traverse  it  by 
responsive  allegations  (Mclntyre  v,  Ogden,  17   Hun,  604). 

But  defendant,  not  content  with  putting  in  issue  the 
virtuous  conduct  of  the  plaintiff,  proceeds  to  state  that,  in 
consequence  of  her  profligacy,  she  has  been  repeatedly 
committed  by  police  magistrates,  and  has  sought  to  mask 
her  identity  under  a  variety  of  aliases. 

Misconduct  of  the  plaintiff  subsequent  to  the  engage- 
ment of  marriage  is  a  relevant  fact  in  mitigation  of  dam- 
ages (Button  V.  McCauley,  i  Abb,  Ct.App.Dec,  282).    But 
to  be  available,  the  matter  of    mitigation  must  be  pleaded 

jury  or  by  referee,  and  that  it  does  not  impair  the  right  of  a 
defendant  who  does  raise  an  issue  by  denial  and  get  to  trial,  to  dis- 
prove by  way  of  nritigation,  anything  that  plaintiff  has  alleged 
(See  Abb,  Brief  on  PI,  634). 
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{Code,  §  536);  and  must  be  expressly  stated  as  a  partial 
defense  {Code,  §  508).  Here  the  matter  is  not  so  pleaded, 
but  is  alleged  generally  in  answer  to  the  action.  Its  suf- 
ficiency in  form,  however,  cannot  be  tested  upon  this 
motion  {Code,  §  508 ;  Struver  v.  Ocean  Ins.  Co.,  2  Hilton, 
475  ;    Do  van  v,  Dinsmore,  33  Barb,  86,  87). 

The  question  then  is,  whether,  in  substance,  the  matter 
pleaded  be  effectual  in  mitigation  of  damages.  In  other 
words,  does  it  charge  the  plaintiff  with  such  misconduct  as 
shows  her  to  be*' an  unfit  companion  in  married  life" 
(l  Abb,  Ct,  App.  Dec,  284)  ?  In  effect,  the  allegations  are, 
that,  by  reason  of  her  profligate  life,  she  was  committed  to 
prison,  and  that  to  elude  justice  she  disguised  herself  under 
fictitious  names.     This,  to  be  sure,  is  matter  of  mitigation. 

If  otherwise,  however,  the  denial  of  the  allegation  in  the 
complaint  is  good  pleading,  and  its  presence  saves  the 
entire  paragraph  from  suppression — which  is  the  express 
object  of  the  motion. 

The  matter  objected  to  being  relevant  upon  the  ques- 
tion of  damages  cannot  be  scandalous  {Story  Eq.  Pleading, 

§  270). 

Plaintiff's  affidavit  makes  no  case  for  a  bill  of  particulars. 

Motion  denied ;  costs  to  abide  the  event. 


VAIL  V,  BROADWAY  RAILROAD  COMPANY  OF 
BROOKLYN. 

City  Court  of  Brooklyn,  General  Term;  November,  1893. 

Negligence  ;  questions  of  fact  ^  A  horse  car  of  the  defendant  was 
operated  over  a  misplaced  switch  at  a  rapid  pace,  in  violation 
of  a  rule  of  the  company  requiring  drivers  to  walk  their  horses 
over  switches,  and  thereby  the  plaintiff,  who  was  riding  upon 
the  front  platform  of  the  car  as  a  passenger,  was  thrown  from 
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the  car  and  injured.  In  an  action  brought  by  plaintiff  to  re- 
cover for  such  injuries, — Held,  that  the  questions  as  to  the 
defendant's  negligence  and  the  plaintiff's  contributory  negli- 
gence were  for  the  jury. 

Kailroads  ;  street  railroads  ;  riding  upon  platform?^  Section  46  of 
the  General  Railroad  Act  (Z.  1850.  c.  40),  which  exempts  com- 
panies formed  thereunder  from  liability  for  injuries  occurring 
to  passengers  while  riding  upon  the  platforms  of  cars,  does  not 
apply  to  street  railroads  operated  by  horse  power .♦  So  held, 
notwithstanding  a  statute  incorporating  a  horse  railroad  com- 
pany, expressly  provides  that  "all  the  provisions  of  said  "  gen- 
eral railroad  act  "  shall  apply  to  "  said  company. 

Same?[  A  rule  of  a  horse  railroad  company  prohibiting  smoking 
"except  on  the  front  platform,"  waives  the  provisions  of  Section 
46  of  the  General  Railroad  Act,  where  it  is  proven  that  plamtiff 
was  smoking  and  paid  his  fare  on  the  front  platform. 

Damages.]  Where  the  plaintiff,  a  working  man,  67  years  old,  was 
shown  to  have  sustained  such  painful  and  lasting  injuries,  that  he 
was  confined  to  the  hospital  under  surgical  treatment  for  three 
months,  was,  at  the  time  of  the  trial,  seven  months  thereafter, 
still  attended  by  his  surgeon  and  still  suffered  great  pain,  that 
his  leg  was  permanently  shortened,  that  he  will  always  be  lame 
and  will  never  be  able  to  stand  on  his  feet  all  day  at  any  em- 
ployment, and  that  he  could  earn  his  living  better  with  an  arti- 
ficial foot, — Held,  that  a  verdict  for  $7,500  will  not  be  set  aside 
as  excessive.t  The  case  of  Morris  v.  Eighth  Ave.  R.  R.  Co. 
68//««,  39,  not  followed. 

Appeal  to  the  General  Term  from  a  judgment  of  the 
Trial  Term  of  the  City  Court  of  Brooklyn  entered  upon  a 
verdict  of  a  jury  in  favor  of  the  plaintiff  for  $7,500  dam- 

*  This  question  was  raised,  but  not  decided  in  Nolan  v.  Brook- 
lyn City,  etc.,  R.  R.  Co.  87  ^V.  V.  63  ;  see  Hayes  v.  Forty-second  St. 
R.  R.  Co.  97  N".  v.  259.  Minor  children,  not  being  passengers,  are 
forbidden  upon  the  platforms  or  steps  of  either  steam  or  street  horse 
cars  by  L.  1880,  c.  585.  But  a  violation  of  this  statute,  although 
provable,  does  not  for  all  purposes  necessarily  establish  negligence 
<Connolly  v,  Knickerbocker  Ice  Co.  1 14  A\  K,  104). 

t  See  the  recent  cases  on  the  measure  of  damages  for  causing 
death  or  injuring  the  person,  collected  and  analyzed  in  i  University 
Xflw^^r.  Nov.  1893. 
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ages,  and  from  an  order  denying  the  defendant's  motion, 
for  a  new  trial  upon  the  minutes. 

Action  for  damages  for  personal  injuries  in  consequence 
of  negligence.     The  opinion  states  the  facts. 

Thomas  5.  Moore,  Esq.,  for  the  appellant. 
Thomas  E.  Pear  sail,  Esq.,  for  the  respondent. 

Osborne,  J. — Plaintiff  brought  this  action  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by 
him  through  the  negligence  of  the  defendant's  servants. 
He  obtained  a  verdict  of  the  jury  in  his  favor,  and  from 
the  judgment  entered  thereon  and  the  order  denying  a 
motion  for  a  new  trial,  this  appeal  is  taken. 

It  appeared  from  the  evidence  in  the  case,  that  on 
October  20,  1892,  plaintiff  took  passage  on  one  of  defend- 
ant's horse  cars  near  the  corner  of  Fulton  Street  and 
Alabama  Avenue  with  a  view  of  going  to  his  residence. 
He  was  smoking  a  cigar  at  the  time,  and  he  got  on  the 
front  platform  of  the  car,  and  there  paid  his  fare  to  the 
conductor.  At,  and  just  beyond  the  point  where  plaintiff 
boarded  defendant's  car,  there  is  a  network  of  rails  and 
crossings  and  switches  extending  some  considerable  dis- 
tance. As  the  car  approached  one  of  these  switches,  or 
cross-overs,  the  tongue  of  the  switch  being  misplaced,  the 
car  was  suddenly  jerked  on  to  the  cross-over,  by  reason  of 
which  plaintiff  was  thrown  from  the  platform  to  the  street 
and  thereby  received  the  injuries  complained  of.  There 
was  testimony  on  the  part  of  the  plaintiff  that  the  setting 
of  the  switch  in  question  was  done  by  a  small  boy  (the 
witness  Brown),  who  testified  that  he  got  off  the  car  and 
pushed  the  tongue  of  the  switch  to  one  side  with  his 
hand  ;  that  it  was  the  custom  of  the  boys  to  so  tend  switch 
for  the  drivers  of  the  cars  in  that  neighborhood,  and  that 
they  usually  received  a  penny  from  the  conductor  for  their 
trouble.      Plaintiff's  evidence     further  tended    to  show 
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that,  while  the  car  was  crossing  this  switch,  it  was  going 
at  a  high  rate  of  speed,  which  was  in  direct  violation  of 
one  of  the  rules  of  the  company,  which  required  the  drivers 
to  walk  their  horses  while  crossing  a  switch,  and  that  the 
car  after  striking  the  switch  went  some  ten  feet  on  to  the 
cross-over,  before  it  was  stopped.  There  was  further  tes- 
timony on  the  part  of  the  plaintiff  seeking  to  show  that 
the  rails  at  the  switch  were  loose,  that  they  were  not 
properly  spiked,  that  the  tongue  of  the  switch  was  worn 
down,  and  that  these  alleged  defects  contributed  to  cause 
the  car  to  be  thrown  to  the  wrong  track.  This  testimony, 
'  however,  as  to  the  boys  turning  the  switch,  as  to  the  rate 
of  speed  of  the  car,  and  as  to  the  alleged  imperfect  condi- 
tion of  the  rail  and  tongue  of  the  switch,  was  denied  by 
witnesses  on  the  part  of  the  defendant. 

It  is  v^ry  plain  to  us,  from  a  careful  perusal  of  all  the 
testimony  in  this  case,  that  the  question  of  the  negligence 
of  the  defendant  and  of  the  lack  of  contributory  negligence 
on  the  part  of  the  plaintiff  was  a  question  for  the  jury. 
Enough  was  made  out  by  the  plaintiff  on  his  side  uncon- 
tradicted, to  entitle  him  to  a  submission  of  his  case  to  the 
jury,  and  it  would  have  been  error  to  have  dismissed  the 
complaint  at  the  close  of  the  plaintiff's  case.  After  the 
presentation  of  the  defendant's  evidence  there  was  a  sharp 
issue  presented  between  the  parties  on  many  important 
points  in  the  case,  and  it  was  essentially  the  province  of 
the  jury  to  determine  those  disputed  points.  Accordingly, 
we  think  that  the  motion  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  case,  and  which  was  renewed  upon 
the  whole  case,  was  properly  denied. 

The  learned  counsel  for  the  defendant  further  claims, 
that  under  the  statutes  in  pursuance  of  which  defendant 
was  incorporated,  it  was  not  liable  for  injuries  sustained  by 
the  plaintiff  while  riding  on  the  front  platform  of  one  of  its 
cars.  Defendant  proved  on  the  trial  that  it  was  organized 
under  chapter  303  of  the  laws  of  1858,  and  that  section  6 
of  said   chapter  provided  that,  **  It  shall  be  lawful   for 
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said  Augustus  Ivins  solely  or  with  his  associates  to  organ- 
ize under  an  Act  of  the  Legislature  entitled  *  An  Act  to 
authorize  the  formation  of  railroad  companies  and  to 
regulate  the  same/  passed  April  2,  1850,  and,  in  the  event 
of  such  organization,  all  the  provisions  of  said  last 
mentioned  act,  except  the  number  of  persons  designated 
in  the  first  section  thereof,  shall  apply  to  the  said  grantee 
and  his  associates,  also  except  the  provisions  of  section  27 
of  said  act."  Section  46  of  the  Act  of  1850,  commonly 
known  as  the  General  Railroad  Act,  reads  as  follows : 
**  Injuries  to  passengers  on  platforms,  etc.  In  case  any 
passenger  on  any  railroad  shall  be  injured  while  on  the 
platform  of  a  car,  or  on  any  baggage,  wood  or  freight  car, 
in  violation  of  the  printed  regulations  of  the  company 
posted  up  at  the  time  in  a  conspicuous  place  inside  of  its 
passenger  cars,  then  in  the  train,  such  company  shall  not 
be  liable  for  the  injury,  provided  said  company  at  the  time 
furnished  room  inside  its  passenger  cars  sufficient  for 
the  proper  accommodation  of  the  passengers."  Evidence 
was  offered  that  there  was  ample  room  inside  of 
the  car  from  which  plaintiff  was  thrown,  there  being 
but  two  passengers  in  it  at  the  time  of  the  accident,  and 
it  was  also  shown  on  the  part  of  the  defendant  that  cer- 
tain printed  regulations  were  posted  in  a  conspicuous 
place  inside  of  the  car  on  which  plaintiff  was  a  passenger, 
and  that,  among  these  regulations  was  one  to  the  effect 
that  passengers  were  not  allowed  to  ride  on  the  front 
platform  with  the  driver,  and  that  any  passenger  breaking 
this  rule  did  so  at  his  own  risk.  The  learned  counsel  for 
the  defendant  earnestly  and  ably  contends  that  the 
defendant  having  complied  with  the  provisions  of  this 
section  of  the  General  Railroad  Act,  it  was  not  responsible 
for  the  injuries  with  the  plaintiff  sustained  while  riding  on 
the  platform  of  the  car.  After  a  very  careful  examination 
of  this  question,  we  have  come  to  the  conclusion  that 
the  defendant's  contention  cannot  be  sustained.  It  seems 
to  us,  after  perusing  these  provisions  of  the  General  Rail- 
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road  Act,  that  the  section  in  question  is  not  applicable 
to  a  horse  railroad.  As  was  said  by  the  Court  of  Appeals 
in  th,j  matter  of  the  Washington  Street  Asylum  and  Park 
Railroad  Company,  etc.  (115  N.  Y,  442,447):  *'  Undoubt- 
edly, there  are  some  provisions  in  the  act  which  can 
only  be  applied  to  railroads  where  the  motive  power  is 
steam  or  some  other  power  than  horses,  but  that  furnishes 
no  argument  against  the  application  of  any  of  its  other  sec- 
tions to  horse  railroads."  We  are  left,  therefore,  to  deter- 
mine from  the  general  reading  of  the  section  and  the  con- 
text, whether  the  legislature  intended  that  it  should  apply 
exclusively  to  steam  cars  or  to  horse  cars  as  well.  Look- 
ing at  the  section  in  question,  it  seems  to  us  very  plain 
that  it  is  intended  only  to  **  apply  to  railroads  where  the 
motive  power  is  steam  or  some  other  power  than  horses.** 
Reference  is  made  to  a  passenger  riding  on  the  platform 
of  a  car  or  on  any  baggage,  wood  or  freight  car,  and  the 
printed  regulations  are  to  be  posted  "  in  a  conspicuous  place 
inside  of  its  passenger  cars  then  in  the  train.**  This 
language  and  these  provisions  seem  to  us  clearly  to 
indicate  that  this  section  was  not  intended  to  apply  to 
horse  cars.  We  cannot  overlook  the  fact  that,  in  our 
cities,  horse  cars  are  crowded  night  and  morning  from 
front  to  rear,  that  conductors  not  only  carry  passengers 
on  the  platforms,  without  objection  or  remonstrance,  but 
also  collect  fares  therefrom.  It  is  further  a  well-known 
fact  that  smoking  is  allowed  by  the  street. railroad  com- 
panies on  the  front  platforms ;  and  in  this  case  plaintiff 
put  in  evidence  rule  10  of  defendant's  book  of  rules  and 
regulations  for  its  employees,  conductors  and  drivers, 
which  is  as  follows :  "  Smoking.  Smoking  on  the 
closed  cars  is  prohibited  except  on  the  front  platform.'*  It 
certainly  would,  in  our  opinion,  be  most  inequitable  to 
permit  this  defendant  to  shield  itself  from  any  of  its 
liabilities  as  a  common  carrier  behind  the  provisions  of 
the  above-quoted  section  46  of  the  General  Railroad  Act. 
while,  at  the  same  time,  it  expressly  authorizes  its  drivers 
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and  conductors  to  permit  smoking  on  the  front  platforms 
of  its  cars,  and  only  on  its  front  platforms,  to  collect  fares 
from  its  passengers  for  riding  thereon,  in  short,  to  enjoy 
all  the  benefits  of  its  franchises  and  to  relieve  it  from  all 
of  its  obligations  as  a  carrier  of  passengers  in  that  regard. 
The  verdict  for  the  plaintiff  in  this  case  was  for  $7,5CX5 
and  the  learned  counsel  for  the  defendant  has  very  stren- 
uously contended  that  the  amount  of  damages  is  exces- 
sive, and  that  this  court  should  exercise  the  power  vested 
in  it  and  reduce  the  verdict  to  what  the  defendant  regards 
to  be  a  more  reasonable  sum,  and  we  are  referred  to  Mor- 
ris V.  Eighth  Avenue  R.  R.  Co.  (68  //««,  39),  as  authority 
for  such  action  on  our  part.  We  are  unable  to  follow  the 
conclusions  adopted  by  the  majority  of  the  court  in  that 
case,  and  they  seem  to  us  to  be  in  conflict  with  many 
other  authorities  on  the  subject.  It  has  been  repeatedly 
stated  that  the  assessment  of  damages  by  a  jury  is  one  of 
the  most  useful  attributes  of  the  jury  system,  and  it  has 
come  to  be  an  almost  universal  rule  that  courts  will  not 
interfere  with  the  verdict  of  a  jury,  unless  they  can  per- 
ceive that  it  is  the  result  of  passion  or  prejudice,  or 
reached  by  an  utter  disregard  of  the  principles  of  law  that 
the  court  has  laid  down  for  the  jury's  guidance  in  deter- 
mining the  case.  The  verdict  in  this  case  seems  to  us  to 
be  open  to  no  one  of  these  exceptions.  It  was  shown  that 
the  injuries  which  plaintifif  sustained  were  painful,  se- 
vere and  lasting ;  he  was  confined  to  the  hospital  under 
surgical  treatment  for  a  period  of  three  months,  and  he 
is  still  attended  by  his  surgeon  and  still  suffers  great 
pain  ;  his  leg  is  permanently  shortened  ;  he  will  always  be 
lame,  and  according  to  the  medical  testimony  will  not  be 
able  to  stand  on  his  feet  all  day  at  any  employment,  and 
could  really  earn  his  living  to  better  advantage  with  an 
artificial  foot.  In  the  face  of  these  facts  it  cannot  be  said 
that  the  interest  on  the  verdict  is  more  than  plaintiflF's 
•earnings,  and  therefore  the  verdict  is  excessive ;  to  so 
hold  would  be  to  ignore  any  compensation  to  the  plaintiff 
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for  his  pain  and  suffering,  and  his  being  permanently  crip- 
pled. We  are  of  the  opinion  that  the  verdict  was  not  ex- 
cessive under  these  circumstances.  Even  if  we  thought 
differently,  however,  and  entertained  an  opinion  that  the 
verdict  was  a  larger  one  than*  we  ourselves  would  have 
awarded  if  sitting  as  jurors,  that  would  afford  no  ground 
for  disturbing  the  verdict,  there  being  nothing  to  show 
that  the  jury  were  misled  in  any  way,  or  were  actuated  by 
any  improper  motive  or  impulse. 

None  of  the  exceptions  in  the  case  are  tenable,  nor  do 
they  seem  to  call  for  any  special  discussion.  We  are  ac- 
cordingly of  the  opinion  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed  with  costs. 

Van  Wyck,  J.,  concurred. 


BURKE  V,  BURKE. 

N,  Y,  Superior  Court,  Special  Term  ;  October,  1893. 

Trials  ;  mode  of  trial, \  Where  a  complaint  set  forth  the  provision 
of  a  will  directing  defendant  as  executrix  to  contribute  to  the 
support  of  plaintiff  a  sufficient  sum  to  keep  him  from  want,  in 
case  he  was  unable  to  support  himself,  or  was  in  need,  and 
alleged  plaintiff 's  helplessness  and  poverty,  the  refusal  of  defend- 
ant to  contribute  to  his  support,  and  her  ability  to  do  so ;  and 
^  demanded  judgment  that  defendant  be  directed  to  pay  plaintiff 
the  sum  of  twenty  dollars  a  week,  or  such  reasonable  sum  as 
may  be  proper  out  of  the  property  in  her  hands  as  executrix, — 
Held,  that  the  action  was  to  establish  and  declare  a  trust,  and 
not  an  action  for  a  sum  of  money  only,  triable  by  jury  under 
Code  Civ.  Pro.  §  968.* 

♦  Compare  Glenn  v.  Lancaster.  21  Abb,  N,  C.  272. 
It  is  the  better  opinion  that  where  equitable  relief  is  necessary 
and  properly  sought  as  the  means  of  reaching  a  judgment  for  a  sum 
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Motion  to  vacate  an  order  striking  a  cause  from  the. 
equity  calendar  and  to  restore  it  to  said  calendar. 

Action  by  Michael  Burke  against  Delia  B.  Burke  in- 
dividually and  as  executrix,  etc. 

The  facts  are  fully  stated  in  the. opinion. 

Gilbert  D.  Lamb,  for  the  motion. 

W.  Bourke  Cockran^  opposed. 

GiLDERSLEEVE,  J. — This  is  not  an  action  for  damages, 
it  is  an  action  to  enforce  the  provisions  of  a  will.  The 
will  provides  that  the  defendant,  as  executrix,  shall  con- 
tribute to  the  support  of  plaintiff  a  sufficient  sum  to  keep 
him  from  want  in  case  he  is  unable  to  support  himself  or  is 
in  need,  and  to  see  that  he  is  properly  buried.  The  com- 
plaint sets  forth  the  will  and  alleges  the  helplessness  and 
poverty  of  plaintiff,  the  refusal  of  the  plaintiff  to  contrib- 
ute to  his  support,  her  pecuniary  ability  to  do  so,  and 
finally  the  complaint  demands  that  defendant  be  directed 
to  pay  the  plaintiff  the  sum  of  $20  a  week,  **  or  such  reason- 
able sum  as  may  be  proper  out  of  the  property  in  her 
hands  as  executrix,  besides  the  costs  of  this  action.'*  It 
is  really  an  action  to  establish  and  declare  a  trust,  i.  ^.,  to 
determine  what  would  be  a  reasonable  sum  for  plaintiff's 
support  and  to  determine  as  to  its  payment.  It  is  true 
the  complaint  demands  $20  a  week,  but  it  adds  *'or  such 
reasonable  sum  as  may  be  proper,"  etc.     It    does  not   ask 

of  money,  the  action  is  of  an  equitable  nature,  and  defendant  has 
not  by  reason  of  that  provision  of  the  Code  a  right  to  jury  trial. 

See  for  instance  as  to  actions  for  accounting,  Ensign  v.  Nelson, 
21  Abb,  N,  C  32i,aff*d  without  opinion  in  112  N.  V.  674;  and  Abd, 
Brief  on  PL  p.  95.  §  106. 

As  to  actions  for  conditional  injunction  to  enforce  payment  of 
damages,  see  Demoresfs  Elev.  R.  Law. 

As  to  interpleader  on  a  claim  for  money  only,  Clark  v,  Mosher,. 
X07A^.  Y.  118, 
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for  past  damages,  or  for  a  specified  sum  of  money,  but 
that  the  court  should  direct  the  payment  of  a  reasonable 
sum  per  week,  during  the  lifetime  of  the  plaintiff,  in  en- 
forcement of  the  provisions  of  the  will.  A  gross  sum  for 
the  support  of  the  plaintiff  is  not  asked  for,  but  only  a 
reasonable  weekly  allowance  during  his  life.  The  facts  of 
the  complaint  show  the  cause  of  action  to  be  an  equitable 
one,  and  I  do  not  think  that  a  case  is  made  for  a  trial  by 
jury  under  the  Code  (§  968),  merely  because  the  complaint 
asks  for  a  direction  that  the  defendant  pay  $20  a  week,  or 
some  reasonable  sum,  for  the  support  of  plaintiff  (Bell  v. 
Merrifield,  109  N.  Y,  207).  In  the  case  of  Johnson  v, 
Cornwall  (26  Hun,  499),  the  will  provided  for  the  support 
of  a  colored  girl,  no  specified  sum  being  fixed,  and  the 
action  was  tried  as  an  equity  one,  and  the  court  fixed  the 
annuity  at  a  certain  sum.  In  the  case  of  Thorp  v.  Owen 
(2  Hare,  607),  the  will  provided  as  follows:  "  I  give  the 
above  devise  to  my  wife,  that  she  may  support  herself  and 
her  children  according  to  her  discretion  and  for  that  pur- 
pose ;"  and  the  Court  of  Chancery  held  that  **  a  legacy  to 
a  parent  upon  a  trust  to  be  by  her  applied,  or  in  trust  for 
the  maintenance  and  education  of  her  children,  will  cer- 
tainly give  the  children  a  right  in  a  Court  of  Equity  to 
enforce  their  natural  claims  against  the  parent  in  respect 
to  the  fund  on  which  the  trust  is  declared.**  In  the  case 
of  Colton  V,  Colton  (127  //.  5.  300),  which  was  an  action  to- 
enforce  a  provision  in  a  will  similar  to  the  one  in  the  case 
at  bar,  the  defendant  demurred  on  the  ground  that  a 
Court  of  Equity  had  no  jurisdiction.  The  demurrer  was. 
overruled,  and  the  court  said  (p.  322): 

"  It  will  be  the  duty  of  the  court  to  ascertain,  after  pro- 
per inquiry,  and  thereupon  determine  and  declare  what  pro- 
vision will  be  suitable  and  best  under  the  circumstances,  and 
all  particulars  and  details  for  securing  and  paying  it.**  The 
mere  fact  that  the  complaint  asks  for  a  money  judgment 
docs  not  necessarily  show  that  the  case  is  one  for  trial  by 

jury  (BelU'.  Merrifield,  109  iV;   Y.  207).     It  has  been  held 
Vol.  XXXT.— 5. 
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that  in  an  action  by  a  legatee  for  the  amount  due,  and  for 
an  order  directing  the  conversion  of  the  estate  into  money 
by  sale,  under  direction  of  the  court,  and  payment  of 
the  legacy  out  of  the  proceeds,  the  defendant  was  not  enti- 
tled to  a  jury  trial  (Gilbert  v.  Morrison,  6  N,  Y.  Supp.^gi), 
A  careful  consideration  6f  the  question  presented  for  deci- 
sion inclines  me  to  the  opinion  that  the  action  is  an  equit- 
able one,  and  that  plaintiff  is  entitled  to  have  it  restored 
to  the  equity  calendar. 

Motion  granted,  without  costs. 


SWARTOUT  V.  WILLINGHAM. 

N.  Y.  Supreme  Court ;  Circuit  and  Special  Term,  Monroe 
County  ;   December ,  1893. 

1.  New  trials^    A  motion  for  a  new  trial  under  Code  Civ.  Pro., 

§  999»*  on  the  ground  that  the  verdict  is  contrary  to  law,  only 
raises  the  question  whether  the  verdict  is  one  which  the  law 
authorizes  the  jury  to  render  upon  the  evidence,  and  not  whether 
the  court's  instructions  to  the  jury  were  erroneous ;  for  although 
a  verdict  upon  erroneous  instructions  is  contrary  to  law  in  the 
sense  that  it  is  not  authorized  by  law,  yet  it  is  an  error  for  which 
the  court  and  not  the  yixy  is  responsible,  and  must  be  pointed 
out  by  an  exception. 
Following  Richardson  z/.  Van  Voorhis,  20  State  Rep,  667  ;  s.  C.  3 
N.  v.  Supp,  599. 

2.  The  same.}     A  court  has  no  discretion  to  grant  a  motion  for  a 

new  trial  upon  the  minutes  where  the  evidence  is  conflicting 
upon  material  points,  but  is  bound  to  deny  it. 

*  Code  Civ.  Pro.,  §  999,  provides  that  *'  The  judge  presiding  at 
a  trial  may,  in  his  discretion,  entertain  a  motion  made  upon  his 
minutes,  at  the  same  term,  to  set  aside  the  verdict,  or  a  direction 
dismissing  the  complaint,  and  grant  a  new  trial,  upon  exceptions  ; 
or  because  the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence  or  contrary  to  law.  If  an  appeal 
is  taken  from  the  order  made  upon  the  motion,  it  must  be  heard  upon. 
a  case  prepared  and  settled  in  the  usual  manner." 
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3.  TAe  same.]    A  motion  for  a  new  trial  upon  the  judge's  minutes 

cannot  be  made  upon  the  ground  that  the  summing  up  for  the 
unsuccessful  party  was  unjustly  cut  short ;  such  a  motion  can 
only  be  made  upon  the  grounds  which  the  statute  permits. 
Citing  Delaney  v.  Brett,  51  N,  Y,  78,  and  disapproving  the  dicta  in 
Campanello  v.  N.  Y.  Central,  etc.  R.  R.  Co..  15  A^.  K.  Suff,  670. 

4.  Tk£  same.]    It  seems  that  the  remedy  where  injustice  has  been 

done  by  the  trial  court  in  summarily  cutting  short  a  summing 
up  would  be  to  move  upon  afHdavits  showing  the  facts,  and  to 
ask  for  a  new  trial;  but  this  cannot  be  done  unless  upon  the 
trial  more  time  was  asked  for  and  refused  after  the  court's 
attention  had  been  called  to  the  fact  that  more  time  was 
required. 

Motion  by  plaintiff  for  a  new  trial  on  the  minutes  after 
a  verdict  for  the  defendant  at  the  circuit ;  and  also  a  mo- 
tion by  the  plaintiff  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

Action  by  Arthur  E.  Swartout  against  William  Will- 
ingham to  recover  for  personal  injuries. 

The  further  facts  are  stated  in  the  opinion. 

A.  L.  Childs\  for  plaintiff. 

Cassius  C.  Davy^  for  defendant. 

RUMSEY,  J. — The  action  was  brought  to  recover  for 
damages  sustained  by  the  plaintiff  because  of  injuries 
which  he  received  from  a  collision  with  a  delivery  wagon 
driven  by  the  defendant.  The  plaintiff  was  riding  down 
East  Avenue  upon  a  bicycle,  and  the  defendant  was  driv- 
ing in  the  opposite  direction.  The  plaintiff  was  going 
west,  and  was  riding  on  the  north  side  of  the  street,  a 
short  distance  from  the  curb,  and  therefore  was  upon  the 
right  side  of  the  highway  as  the  statute  required  him  to 
be.  The  defendant,  driving  in  the  opposite  direction,  was 
upon  the  same  side  of  the  centre  of  the  highway,  but  just 
how  close  to  the  curb  does  not  appear.     The  statement 
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of  the  plaintiff  was  substantially  that  as  he  was  riding  alongp 
the  street,  at  a  moderate  rate  of  speed,  the  defendant 
turned  into  the  street,  and  drove  towards  the  plaintiff  in 
such  a  way  as  to  make  it  impossible  for  him  to  avoid  a 
collision,  and  that  he  was  struck  by  one  of  the  thills  of  the 
defendant's  wagon  and  seriously  hurt. 

The  claim  of  the  defendant  was,  that  the  plaintiff  was 
riding  at  a  high  rate  of  speed  ;  that  the  defendant  was 
going  east  upon  the  highway,  at  a  distance  of  twelve  or 
fifteen  feet  from  the  curb,  leaving  plenty  of  room  for  the 
plaintiff  to  pass  upon  his  bicycle,  and  that  the  plaintiff, 
riding  carelessly,  ran  against  the  defendant's  wagon,  strik- 
ing the  forward  wheel,  and  so  received  his  hurts.  Very 
considerable  evidence  was  given  by  each  party  to  sustain 
his  claim.  The  case  was  submitted  to  the  jury,  who  found 
a  verdict  for  the  defendant,  which  was  amply  sustained 
by  the  testimony  in  the  case.  The  plaintiff  made  a  motion 
upon  the  minutes  for  a  new  trial,  which  was  submitted  at 
the  circuit,  but  the  briefs  were  not  filed  until  after  a  motion 
had  been  made  by  the  plaintiff  for  a  new  trial  upon  affi- 
davits upon  the  ground  of  newly  discovered  evidence,  and 
the  briefs  in  both  motions  were  filed  together. 

No  claim  is  made  by  the  plaintiff  that  there  was  any 
error  in  the  rulings  upon  the  admission  of  evidence,  or  in 
the  charge  of  the  court  in  submitting  the  case  to  the 
jury. 

The  first  point  made  by  the  plaintiff  is  that  the  ver- 
dict was  contrary  to  the  evidence.  This  is  undoubtedly 
not  well  taken  because  there  was,  to  say  the  least  of  it» 
quite  as  much  evidence  to  sustain  the  defendant's  conten- 
tion as  there  was  to  sustain  the  claim  of  the  plaintiff. 

The  next  point  which  he  makes  is  that  the  verdict 
was  contrary  to  the  law  defining  the  rights  of  persons  rid- 
ing bicycles  on  the  highway.  It  is  not  exactly  clear  what 
is  meant  by  this  proposition.  If  it  is  meant  that  the  jury 
were  not  properly  instructed  with  regard  to  the  law  of  the 
case,  then  the  only  remedy  of  the  plaintiff  was  to  take  aa 
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exception  to  such  portions  of  the  charge  as  he  considered 
to  be  erroneous.  If  he  fails  to  take  the  exception,  then 
lie  cannot  raise  the  question  upon  this  motion.  But  the 
phrase  '*  contrary  to  law  "  in  the  section  of  the  Code,  does 
not  refer  to  an  erroneous  decision  by  the  court  as  to  the 
law  of  the  case.  The  phrase  is  used  in  reference  to  the 
verdict  and  it  authorizes  the  motion  "  because  the  verdict 
is  contrary  to  the  evidence  or  contrary  to  the  law.*'  That 
means  that  the  verdict  is  one  which  the  law  does  not  au- 
thorize the  jury  to  render  upon  the  evidence  presented  to 
them.  The  phrase  refers  to  the  act  of  the  jury  in  drawing 
from  the  evidence  a  conclusion  which  is  not  justified  by 
it,  and  for  that  reason  may  be  said  to  be  contrary  to  the 
law.  It  does  not  refer  to  any  act  of  the  court  in  giving  to 
the  jury  directions  upon  which  their  verdict  is  to  be  based, 
for  although  such  verdict  may  be  contrary  to  the  law  in 
the  sense  that  it  is  not  authorized  by  the  law,  yet  it  is 
not  an  error  for  which  the  jury  are  responsible,  but  it  is  an 
error  for  which  the  court  is  responsible,  but  to  be  pointed 
out  by  an  exception.  This  seems  to  be  the  rule  laid  down 
by  the  General  Term  of  this  department,  and  I  think  it  is 
the  only  reasonable  rule  which  can  be  applied  in  such 
cases  (Richardson  v.  Van  Voorhis,  20  State  Rep.  667). 

When,  in  any  case,  the  evidence  is  examined  and  is 
found  to  be  such  as  warrants  the  verdict  in  the  case,  the 
verdict  cannot  be  said  to  be  contrary  to  the  law.  The 
verdict  here  was  certainly  warranted  by  the  evidence. 

The  point  is  made  that  the  granting  of  the  motion  for 
a  new  trial  on  the  minutes  is  discretionary  with  the  court. 
That  is  very  true  in  cases  where  the  motion  is  based  upon 
the  ground  that  the  verdict  is  contrary  to  the  evidence. 
The  same  rules  obtain  in  that  case  that  always  have 
obtained,  that  where  a  new  trial  is  moved  for  because  the 
verdict  was  against  the  weight  of  evidence,  the  discretion 
of  the  court  can  be  exercised  by  granting  a  new  trial  where 
justice  requires  it,  if  it  shall  be  seen  that  there  was  not 
sufficient  evidence  to  support  a  verdict ;  but  if  there  was 
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such  evidence,  and  the  jury  might  properly  have  rendered 
the  verdict  which  they  did,  then  the  court  has  no  discre- 
tion to  grant  a  new  trial,  because  when  the  jury  have 
passed  upon  the  case  and  rendered  a  verdict  which  is  sup- 
ported by  the  evidence,  they  have  done  that  which  the  law 
authorizes  them  to  do.  A  new  trial  cannot  be  granted 
where  the  evidence  is  conflicting  on  material  points,  and 
where  that  is  the  case  the  court  has  no  discretion,  but  is 
bound  to  deny  it,  even  though  the  conclusion  reached  by 
the  jury  may  be  one  which  the  court  itself  would  not  have 
reached  upon  the  same  testimony  (Beckwith  v,  N.  Y.  Cen- 
tral R.  R.  Co.  64  Barb,  299). 

The  plaintiff  further  asks  that  the  motion  for  a  new  trial 
may  be  granted  because  insufficient  time  was  given  him 
to  sum  up  the  case  to  the  jury.  The  court  allowed  twenty 
minutes  to  each  side  to  present  the  case,  which  was 
clearly  within  its  discretionary  power.  No  complaint  was 
made  by  either  of  the  counsel  to  the  limitation  thus 
established,  and  it  was  not  suggested  at  the  trial  by  the 
counsel  for  the  plaintiff  that  he  desired  more  time  to  pre- 
sent his  case  to  the  jury.  Indeed,  he  does  not  claim  now 
that  he  required  more  time  to  present  the  matters  as  to 
which  the  evidence  was  conflicting,  but  he  says  that  he 
did  not  have  sufficient  time  to  explain  to  the  jury  that  the 
evidence  of  the  plaintiff  upon  a  matter  which  was  not 
contradicted,  should  have  been  accepted  and  believed 
by  the  jury.  To  this  claim  of  the  plaintiff  that  a  new 
trial  should  be  granted  on  this  ground,  there  are  several 
answers. 

In  the  first  place,  the  motion  for  a  new  trial  on  the 
judge's  minutes  cannot  be  made  upon  any  such  ground. 
The  right  to  make  such  a  motion  is  one  which  arises  en- 
tirely from  the  statutory  provision,  and  it  can  be  made 
only  upon  those  grounds  upon  which  the  statute  permits 
it  to  be  made  (Delaney  v.  Brett,  51  //.  K  78,  81).  It  is 
quite  true  that  the  Superior  Court  of  Buffalo  has  said 
in   the  case  of  Campanello  v,  N.  Y.  Central,  etc.,  R.  R. 
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Co.  (15  N.  Y.  Supp,  670).  that  the  court  might  entertain  a 
motion  upon  the  minutes  to  set  aside  a  verdict  for  other 
causes  than  those  mentioned  in  the  Code  of  Civil  Proced- 
ure, but  that  remark  was  not  necessary  to  the  decision  of 
the  court  in  that  case,  and  was  not  sustained  by  the  case 
which  was  cited  as  authority  for  it,  and  manifestly  is  not 
correct.  The  remedy  of  the  plaintiff  in  this  case,  where 
he  claims  that  injustice  has  been  done  to  him  by  summa- 
rily cutting  short  his  summing  up,  would  be  to  move  upon 
affidavits  showing  the  fact  that  he  had  suffered  an  injustice 
from  the  ruling  of  the  court  and  asking  for  a  new  trial. 
But  he  could  not  do  that,  unless  upon  the  trial,  when  his 
time  to  sum  up  had  been  limited,  he  had  called  attention 
to  the  fact  that  he  required  more  time  to  sum  up  his  case, 
and  asked  for  it  and  been  refused.  Nothing  of  the  kind 
was  done  in  this  case.  There  was  no  request  for  further 
time,  and  there  is  nothing  to  show  that  any  injustice  was 
suffered  because  more  time  was  not  allowed. 

The  plaintiff  complains,  too,  that  the  jury  was  preju- 
diced against  the  riders  of  bicycles.  It  is  sufficient  to  say 
upon  this  point,  that  there  is  not  one  particle  of  evidence 
to  establish  any  such  thing. 

These  are  all  the  considerations  presented  upon  the 
motion  for  a  new  trial  upon  the  minutes,  and  none  of 
them  is  sufficient  to  warrant  the  court  in  granting  such 
relief. 

But  a  motion  is  also  made  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  The  plaintiff  upon  that 
motion  presents  two  affidavits :  one  by  Jonathan  G. 
Meyer,  and  another  by  John  H.  Jeffries.  As  to  Mr.  Jeff- 
ries' affidavit,  it  is  sufficient  to  say  that  he  does  not  pretend 
to  have  seen  the  collision  between  the  parties,  nor  does  he 
pretend  to  state  what  the  plaintiff  was  doing  when  the 
accident  occurred,  or  immediately  before  that  time.  The 
only  material  fact  which  he  states,  which  was  contradicted 
upon  the  trial,  is  that  Mr.  Taylor,  who  was  going  at  the 
rate  of  seven  miles  an  hour  in  his  judgment,  was  gaininrj 
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upon  the  plaintiff.  It  may  be  inferred  from  this  statement 
that  in  the  affiant's  judgment,  the  plaintiff  was  travelling 
at  less  than  seven  miles  an  hour.  But  that  of  itself,  was 
not  a  very  important  matter  in  the  case,  and  it  is  not 
sufficient  to  warrant  a  new  trial. 

The  other  affidavit  is  that  of  Jonathan  G.  Meyer,  who 
testifies  in  the  moving  papers  that  he  saw  the  defendant 
approaching  the  plaintiff  and  driving  a  covered  delivery 
wagon.  That  he  heard  a  crash  and  saw  the  plaintiff  fall 
from  his  bicycle,  and  saw  the  defendant  pull  back  his  horse 
after  the  plaintiff  fell,  and  that  the  plaintiff  was  within 
three  or  four  feet  from  the  curb  on  the  north  side  of  East 
Avenue,  when  he  fell.  The  same  man  says  in  the  oppos- 
ing affidavits  that  he  did  not  see  the  defendant  approach- 
ing the  plaintiff,  and  he  is  not  able  to  state  whether  the 
defendant  was  driving  his  horse  rapidly  or  slowly.  That 
the  defendant  did  not  attract  his  attention  until  after  the 
accident,  and  that  the  first  he  saw  was,  after  the  crash, 
seeing  the  plaintiff  falling  from  his  bicycle.  He  says,  too, 
in  the  opposing  affidavit  that  at  the  time  of  the  crash, 
the  defendant's  wagon  was  at  least  eight  feet  from  the 
curb.  If  we  take  the  story  of  this  affiant  to  be  gained 
from  the  three  affidavits  which  he  has  made,  it  is  exceed- 
ingly uncertain  what  he  saw  or  what  he  would  swear  to. 
It  is  quite  clear,  however,  that  his  testimony  would  not  be 
sufficient  to  change  materially  the  condition  of  affairs  as 
it  was  made  to  appear  upon  the  trial,  and  certainly  the 
court  cannot  say  that  it  is  even  probable  that  such  testi- 
mony would  bring  about  a  different  result. 

For  that  reason  the  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  is  denied. 
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SAFFORD   V.  SAFFORD. 

N.  y.  Superior  Court,  Special  Term  ;  October ,  1893. 

-Parent  and  child;  custody  of  ch^id.^  Although  after  the  first 
spouse  is  discovered  to  be  living,  continued  cohabitation  under  a 
second  marriage  contracted  under  2  R,  5.  139,  §  6;  8th  cd./d. 
Vol.  IV.,  p.  2596, — providing  that  a  second  marriage  contracted 
in  good  faith,  where  the  former  husband  or  wife  has  absented 
himself  or  herself  for  five  successive  years  without  being  known 
to  the  other  party  to  be  living,  shall  be  void  only  from  the  time 
its  nullity  shall  be  decreed, — may  furnish  to  the  first  spouse  no 
ground  for  divorce,  until  the  second  marriage  is  annulled  ;  yet 
such  cohabitation  is  improper  upon  moral  grounds,  and  where 
it  has  been  indulged  in,  neither  party  upon  the  annullment  of  the 
second  marriage  can  be  regarded  as  the  "innocent  party," 
entitled  to  the  custody  of  the  children  under  Code  Civ.  Pro,  § 
1745,  but  in  such  a  case  the  court  may  award  their  custody  to 
either  parent  as  the  interest  of  the  children  requires. 

Trial  by  court  without  a  jury. 

Action  by  husband  to  annul  a  marriage  upon  the 
ground  that  defendant  had  intermarried  with  plaintiff 
while  her  husband  by  a  former  marriage  was  still  living. 

A,  P,  Cumming,  for  plaintiff. 

Kahn,  Ruck  &  Lippmann,  for  defendant. 

McAdam,  J. — A  marriage,  invalid  to  all  intents  and 
purposes,  no  matter  in  what  proceeding  or  in  what  court  the 
question  arises,  is  a  void  marriage  (14  Am.  &  Eng.  End. 
of  L.  483).  Thus,  if  a  man  being  already  married  marries 
another  woman,  his  marriage  is  invalid  to  all  intents  and 
purposes  without  any  judgment  declaring  it  void,  for  a 
man  cannot  have  at  the  same  time  two  wives,  or  a  woman 
two   husbands  (lb.  499,  Amory   v,  Amory,  6  Robt.  514; 
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S.  C,  33  How,  Pr,  490 ;  Spicer  v,  Spicer,  16  Abb,  Pr.  N,  5. 
112;  Cropsey  v,  Cropsey,  \\  N.  K  228;  Haviland  v,  Hal- 
sey,  34  Id,  643 ;  People  v.  Baker,  76  Id.  78  ;  In  re  Heth- 
erington,  25  W^i?^^/v  -0^]^.  4).  This  is  modified  by  the 
statute  making  certain  marriages  voidable  only.  It  pro- 
vides  in  substance,  that  a  second  marriage,  contracted  in 
good  faith,  where  the  former  husband  or  wife  has  absented 
himself  or  herself  for  the  space  of  five  successive  years^ 
without  being  known  to  the  other  party  to  be  living  dur- 
ing  that  period,  shall  be  voidable  merely,  and  shall  only 
be  considered  void  from  the  time  its  nullity  shall  be  de- 
creed by  a  court  of  competent  authority  (2  Birdseyes  R,  S. 
1 40 1,  §  6;  Penal  Code,  §  299  ;  Code  of  Civ.  Pro.  §  1745). 
This  provision  was  to  protect  the  party  from  penal  conse. 
quences  (Williamson  v.  Parisien,  i  Johns,  Ch,  389),  and  to 
save  the  legitimacy  of  the  children  (Spicer  v.  Spicer, 
supra). 

The  defendant  herein  intermarried  with  the  plaintiff, 
while  the  husband  of  a  former  marriage  was  living,  but 
she  acted  in  good  faith  (i  14  N,  Y.  p.  109),  and  under  the 
mistaken  belief  that  he  was  dead.  She  had  not  seen  or 
heard  of  him  for  more  than  five  years  prior  to  her  marriage 
with  the  plaintiff,  and  did  not  know  that  he  was  living. 
It  now  appears  that  the  first  husband  is  alive,  and  the 
defendant  in  consequence  loses  all  property  rights  under 
her  marriage  with  the  plaintiff,  such  as  dower  (Price  v. 
Price,  124  N.  Y.  589),  and  the  second  marriage  must  be 
annulled. 

One  child  was  born  of  the  marriage,^a  son,  now  two 
years  old.  What  is  to  be  done  with  this  child  ?  Both 
parents  claim  the  custody.  The  statute  declares  that  the 
child  shall  be  deemed  legitimate  and  that  the  innocent 
party  must  be  awarded  the  custody  of  it  (Code  Civ.  Pro.  § 
1745).  The  innocent  party  is  generally  regarded  as  the 
parent  who  is  compelled  to  resort  to  legal  proceedings  for 
annullment,  but  in  this  instance  the  plaintiff  voluntarily  co- 
habited with  the  defendant  after  suit  brought,  and   the: 
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strange  anomaly  is  presented  of  a  plaintiff  seeking  to  annul 
a  marriage  on  the  ground  that  the  defendant  is  the  wife 
of  another  person,  and  yet  he  deliberately  cohabited  with 
that  other  person's  wife,  knowing  the  fact.  Neither  person 
can  be  regarded  as  the  innocent  party  in  view  of  this  mis- 
conduct, and  the  court  will  leave  the  custody  where  it  is. 
While  the  marriage  to  the  plaintiff  continued  in  force,  the 
defendant's  conduct  did  not  furnish  cause  for  absolute 
divorce  (Price  v.  Price,  supra),  yet  on  moral  grounds,  co- 
habitation should  have  ceased  when  it  was  discovered  that 
the  first  husband  Was  living.  The  court  may  upon  final 
decree  award  the  custody  to  either  parent  as  the  interests 
and  welfare  of  the  child  require  (5  Am.  &  Eng.  End.  of  L. 
833).  It  is  matter  of  judicial  discretion,  and  the  ten- 
dency of  the  courts  is  in  the  direction  of  giving  the  younger 
children  and  female  children  of  all  ages  to  the  mother, 
and  if  the  interest  of  the  infant  demands  such  a  course, 
the  custody  may  be  awarded  even  to  a  third  party  (lb. 
83s,  836 ;  2  Bish.  on  M.  &  D,  6th  ed.  §  562). 

All  things  considered,  it  is  apparent  that  the  welfare  of 
the-  child  would  not  be  improved  by  any  change  of  control. 
There  must  be  judgment  declaring  the  plaintiff's  marriage 
void,  and  leaving  the  custody  of  the  child  where  it  now  is, 
/.  e.,  with  the  mother,  against  whose  character  nothing  has 
been  proved  except  the  indiscretion  in  respect  to  which 
the  plaintiff  is  particeps  criminis.  The  decree  must  pro- 
vide that  the  plaintiff  be  permitted  to  visit  the  child  at 
reasonable  times  to  be  therein  specified. 
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KINYON  V.  KINYON. 

N.  Y.  Supreme  Courts  General  Term^  Fifth  Department ; 
October,  1893. 

I.  Assignment;  expectancy ?[  A  son's  release  or  assignment  for  a 
valuable  consideration  of  his  expectant  interest  in  his  father's 
estate,  though  made  to  the  father  himself  and  not  to  a  person 
capable  of  taking  from  him,  may  be  enforced  in  equity  after  the 
father's  death.* 

5.  Trials ;  findings?^  In  an  action,  in  aid  of  an  administrator's 
accounting  in  the  surrogate's  court,  to  establish  the  validity  of 
a  son's  release  of  his  expectant  interest  in  intestate  s  estate,  the 
complaint  alleged  the  execution  and  delivery  by  the  father  in 
his  lifetime  of  the  deed  of  a  farm  to  the  son  "as  an  advance- 
ment." and  in  consideration  of  the  release ;  and  upon  the  trial 
there  was  evidence  tending  to  show  that,  at  the  time  of  the 
execution  of  the  instruments,  it  was  understood  that  their  effect 
would  be  to  bar  the  son  from  claiming  any  interest  in  his  father's 
estate,  and  that  the  father  had  also,  at  the  same  time,  under- 
taken to  divide  his  remaining  property  (consisting  of  person- 
alty) among  his  other  sons,  but  had  finally  decided  not  to  do  so. 
— Held,  that  upon  such  pleading  and  proof,  it  was  error  for  the 
court  to  determine  that  the  release  was  void  because  an  assign- 
ment or  transfer  of  a  mere  expectancy  not  coupled  with  a  pres- 
ent interest,  and  to  refuse  to  find,  upon  the  ground  that  the 
question  was  not  before  the  court,  as  to  whether  such  contract 
operated  as  an  advancement,  or  ought  to  be  enforced  in  equity. 

Appeal  by  plaintiff  from  a  judgment  of  the  Special 
Term  of  the  Supreme  Court,  Niagara  County,  in  favor  of 
defendant. 

Action  by  Charles  Kinyon  individually  and  as  admin- 
istrator of  John  Kinyon,  deceased,  John  Kinyon,  Jr.,  and 
George  Kinyon  against   Albert    Kinyon,  to  have  it  ad- 

*  See  note  at  the  end  of  the  next  case  but  one. 
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judged,  in  aid  of  the  administrator's  accounting  in  fhe 
surrogate's  court,  that  a  release  of  defendant's  expectant 
interest  in  the  estate  of  his  deceased  father,  John  Kinyon, 
in  consideration  of  a  conveyance  of  a  farm  by  the  latter  in 
his  lifetime  to  defendant,  was  a  valid  and  effectual  instru- 
ment. 

The  answer  among  other  things  denied  that  the  con- 
veyance to  defendant  was  an  advancement,  and  alleged 
that  it  was  made  in  payment  for  services  and  for  money 
lent ;  and  set  up  as  a  further  defense  that  by  the  fraud  and 
undue  influence  of  the  plaintiff,  John  Kinyon,  Jr.,  the 
decedent  had  been  induced  in  his  lifetime  to  destroy  a 
will  making  equal  division  of  his  property,  and  to  refuse 
to  execute  the  conveyance  of  the  farm  to  the  defendant 
unless  he  would  sign  a  release  ;  and  that  defendant  had 
been  induced  by  the  said  John  Kinyon,  Jr.,  to  sign  the 
release  by  representations  that  it  was  invalid  and  by 
promises  that  defendant  should  not  be  deprived  of  his 
share  in  his  father's  estate.  Defendant  demanded  judg- 
ment that  the  release  be  treated  as  a  nullity  and  adjudged 
to  be  void  ;  and  that  he  be  adjudged  entitled  to  receive 
his  share  in  the  estate. 

There  was  no  reply. 

The  Special  Term  held  that  the  release  was  void  as  a 
transfer  or  conveyance  of  an  estate  in  expectancy  not 
coupled  with  a  present  interest,  and  directed  judgment 
declaring  it  of  no  force  or  effect  to  preclude  defendant 
from  sharing  in  his  father's  personal  estate  as  one  of  the 
next  of  kin,  and  decreeing  that  defendant  was  entitled  to 
his  distributive  share  therein. 

The  further  facts  are  fully  stated  in  the  opinion. 

David  Millar  {C.  W,  Laskey,  attorney),  for  appellants. 
I.  Surrogate  had  no  jurisdiction  to  determine  the  con- 
tested release  (Citing  Van  Sinderin  v.  Lawrence,  50  Hun, 
277;  Sanders  v,  Soutter,  126  N,  K  193)  ;  nor  the  disputed 
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cbim  that  defendant  accepted  the  conveyance  as  an  ad- 
vancement (Citing  Riggs  %K  Cragg,  89-A^.  ¥.47^]  Fiester 
r.  Shepard,  92  Id.  25 1)  ;  nor  whether  defendant  was  equit- 
ably estopped  (Citing  Pettigrew  v.  Foshay,  12  Hun,  483). 

II.  Defendant  having  accepted  the  deed  and  not  re- 
scinded, cannot  dispute  its  validity  (Citing  Kibbe  v. 
Bowen,  50  Super.  Ct.  422  ;  Duff  v.  Hutchinson,  32  N.  Y. 
State  Rep.  949 ;  Gould  v.  Cayuga  Nat.  Bk.  99  N.  Y.  333  ; 
s.  c,  86  Id.  84 ;  Allerton  v.  Allerton,  50  Id.  670). 

III.  Defendant  having  accepted  deed  as  advancement 
is  estopped  from  claiming  a  share  in  his  father's  estate  as 
against  the  remaining  next  of  kin  (Citing  Quarles  v. 
Quarles,  4  Mass.  680;  Kenny  v.  Tucker,  8  Id.  143; 
Power's  Appeal,  63  Pa.  St.  443 :  Stovies  v.  Eycleshimer.  3 
Keyes,  620  ;  46  Barb.  84;  Story  s  Eq.  Juris.  §  1040c  ;  Hob- 
fon  V.  Trevor,  2  P.  Wins.  191  ;  Douglas  v.  Russell,  4  Sim. 
524  ;  Jenkins  v.  Stetson,  9  A/len  {Mass.),  128  ;  Hannon  v, 
Christopher,  34  xV.  J.  Eq.4^()  ;  Lewisburg  Lumber  Mf  g  Co. 
V.  Marsh,  91  Pa.  St.  96;  Curtis  v.  Curtis,  40  Me.  24; 
Fitzgerald  v.  Vestal,  4  Sneed  (7V«w.),  258;  McDonald?/. 
McDonald,  5  Jones  Eq.  {N.  C),  211  ;  Bingham  s  Eq.  215; 
I  Am.  &  Eng.  Ency.  of  Law,  830). 

IV.  The  conveyance  w^as  an  advancement  (Citing 
Parker  v,  McCluer,  3  Kcyes,  318;  S.  C,  5  Abb.  Pr.  N.  S. 
97;  Dayton  on  Surrogates,  557  et  seq ;  Beebe  v.  Esta- 
brooke,  79  N.  Y.  246  ;  Hicks  v.  Gildersleeve,  4  Abb.  Pr. 
I  ;  Williams  on  Exors.  1353,  1356  ;  Hobart  v.  Hobart,  58 
Barb.  296;  Redjield  Siirr.  Pr.  612;  Bouvers  Law  Did. 
**  Advancement ;"  Chase  v.  Ewing,  51  Barb.  597;  Presens 
V.  Mclntyre,  5  Id.  424;  McRae  v.  McRae,  3  Bradf.  199; 
Scarvin  v.  Scarvin,  i  T.  &  C.6<^\  Story  Eq.  Juris.  §§ 
1202,  1203  ;  Terry  v.  Dayton,  31  Barb.  519). 

V.  Decedent  left  only  personal  property,  consequently 
the  law  of  advancements  applies  (Citing  Thompson  v. 
Carmichael,  3  Safidf.  Ch.  120;  Dayton  Surr.  563  ;  Ridf. 
Surr.  569-97  ;  Clark  v.  Kingsley,  37  Him,  266). 
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George  D.  Judson,  lor  respondent.  I.  Conveyance  of 
rights  and  things  not  in  being  is  void  (Citing  Jackson  v. 
Wright,  14  Johns,  193  ;  Anderson  v.  Jackson,  16  Id.  382  ; 
Decker  v.  Saltman,  i  Hun,  421  ;  aff'd  in  59  N,  Y.  275  ; 
Earle  v.  Bernard,  22  Hozv,  Pr.  437  ;  Otis  v.  Still,  8  Barb. 
102;  Alves  V.  Schlesinger,  81  Ky.  290;  I  Parsons  on  Con- 
tracts, 521). 

II.  A  son's  hope  is  not  a  possibility  coupled  with  an  in- 
terest, and  cannot  be  made  subject  of  transfer  (Citing  Mil- 
lerz;.  Emans,  igN.  K  384 ;  Pelletreau  z/.  Varick,  13  Wend. 
178  ;  Edwards  v.  Varick,  5  Den.  664 ;  Jackson  v,  Winslow, 
I    Cow.  613;  g  Id.  I,  271  ;  Smith  v.  Baylis,  3   Den.    567: 

-4  Kenfs  Com.  145  ;  2  Id.  400 ;  Story  Eq.  Juris.  §  1040 ; 
I  Parsons  on  Contracts,  521  ;  Lampet's  Case,  10  Coke,  46; 
Coke's  Littleton,  §  446 ;  Carleton  v.  Leighton,  2  Merival, 
667  ;  Comegy's  Vasse,  i  Peters,  193  ;  Alves  v.  Schlesinger, 
81  Ky.  290;  Boydion  v.  Hubbard,  7  Mass.  112;  Whitfield 
^/.  Fausset,  i  Vesey,  391). 

III.  Defendant  was  not  estopped  by  release  because 
there  was  no  covenant  of  warranty  (Citing  Jackson  v. 
Wright,  \\  Johns.  193;  Jackson  v.  Winslow,  i  CVz£/.  613; 
Pelletreau  v.  Varick,  13  Wend.  178 ;  Edwards  z^.  Varick, 
5  Den.  664;  Dartt/  .  Dart,  7  Conn.  250;  Boydton  v.  Hub- 
bard, 7  Mass.  112;  Littleton,  §  446). 

IV.  Plaintiffs  cannot  evoke  the  principle  of  estoppel 
because  they  were  not  parties  to  the  instrument  (Citing 
8  Warfs  Actions  and  Defenses,  521  ;  Otis  v.  Still,  8  Barb. 
102 ;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480 ; 
Dezell  V.  Odell,  3  Hill,  215;  Glenn  v.  Garth,  45  N.  V. 
State  Rep.  729 ;  Snyder  z>.  Brooks,  45  N.  Y  Supp.  467  ; 
Dickson  v.  Colgrave,  100  U.  S.  578;  Ketchum  v.  Duncan, 
96  Id.  659). 

DwiGHT,  P.  J.—The  four  individual  parties  to  the 
action  are  the  four  sons  and  sole  heirs-at-law  and  next  of 
Tcin  of  John  Kinyon,  Sr.,  deceased,  and  one  of  the  brothers 
is  also  joined  as  plaintiff  i'l  his  representative  capacity  as 
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administrator  of  his  father's  estate.  The  complaint 
alleged  the  execution  and  delivery  by  the  father,  in  his 
lifetime,  to  the  defendant,  of  a  deed  of  a  farm  of  ninety- 
one  acres  of  land  "  as  an  advancement,"  and  the  execu- 
tion and  delivery  thereupon  and  in  consideration  thereof 
by  the  defendant  to  his  father  of  an  instrument  in  writing 
under  seal,  which,  after  stating  the  fact  of  the  deed  above- 
mentioned,  proceeded  in  the  following  terms :  *'  Now,, 
therefore,  in  consideration  of  such  conveyance  being  made^ 
and  delivered  to  me  as  aforesaid,  I  do  hereby  renounce, 
release,  give  up,  and  set  over  unto  my  said  father  all  my 
right,  title,  interest,  claim  and  demand  whatsoever  in  and 
to  all  and  every  part,  parcel,  or  share  in  and  to  his  real 
and  personal  estate  which  I  may  or  will  have  at  or  upon 
his  death,  in  expectancy,  by  reason  of  being  a  devisee  or 
legatee  under  any  will  he  has  made,  or  by  reason  of  being 
one  of  his  next  of  kin,  excepting  the  lands  hereinabove 
referred  to  as  conveyed  to  me  by  him  this  day."  The 
complaint  further  alleges  that  in  proceedings  instituted  in 
the  surrogate's  court  of  the  proper  county  by  the  plaintiff, 
Charles  Kinyon,  as  administrator  of  his  father's  estate, 
for  the  settlement  of  his  account  as  such  administrator, 
he  set  up  the  execution  and  delivery  by  the  intestate  of 
the  deed  above  mentioned  to  the  defendant,  and  the 
execution  and  delivery  of  the  release  aforesaid  in  con- 
sideration thereof,  and  alleged  that  by  such  release  the 
defendant  did  renounce,  release  and  give  up  all  his  right, 
title  and  interest  in  and  to  the  estate  of  the  deceased,  and 
his  right  to  share  therein,  and  that  by  reason  thereof  he 
was  not  entitled  to  any  share  of  or  interest  in  the  distri- 
bution of  said  estate  ;  **  that  thereupon,  notwithstanding 
such  release,  the  defendant  was  permitted  to  intervene 
upon  such  accounting,  and  that  he  filed  an  answer  con- 
testing said  account  in  so  far  only  as  the  same  related  to 
the  accounting  aforesaid,  and  among  other  things  therein 
alleged  that  the  said  alleged  release  was  void,  and  of  no 
legal  force  and  effect, and  that  he,  the  said  Albert 
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Kinyon,  was  entitled  to  an  equal  distributive  share  of  the 
said  decedent's  estate,  viz,  :  the  one-fourth  part  thereof, 
and  that  he  asked  that  a  decree  be  made  accordingly. 
The  complaint  further  alleges  that  when  the  issues  thus 
joined  came  up  to  be  heard  by  the  surrogate  he  held  and 
decided  that  he  had  no  jurisdiction  to  determine  the  va- 
lidity or  invalidity  of  the  release,  and  that  the  account  of  the 
administrator  could  not  be  judicially  settled,  nor  any  part 
of  the  estate  distributed,  until  the  question  of  the  validity 
or  invalidity  of  the  release  should  be  determined  in  the  pro- 
per tribunal ;  and  that  the  surrogate  thereupon  made  and 
entered  an  order  to  that  effect,  and  adjourned  the  account- 
ing, which  the  plaintiffs  are  informed  and  believed  will  be 
further  adjourned  or  held  open  pending  the  determination 
of  this  action.  On  the  trial  of  this  action,  evidence 
aliunde  the  deed  and  agreement  was  given  by  the  plaint- 
iffs, under  objection  of  the  defendant,  tending  to  show 
that  at  the  time  of  the  execution  of  the  papers  it  was 
understood  and  agreed  between  the  deceased  and  the 
defendant  that  the  effect  of  the  transaction  as  a  whole 
was  to  bar  and  prevent  him  from  ever  thereafter  claiming 
any  share  of  or  interest  in  his  father's  estate.  It  was  also 
shown  that  the  father  had  before  that  time  deeded  farms 
to  two  of  his  sons,  and  that  he  did  on  this  occasion  deed  a 
farm  to  the  other  of  his  sons  aside  from  the  defendant ; 
and  that  at  the  same  time  there  was  proposed  and  some 
steps  were  taken  towards  a  division  then  and  there  of  the 
certain  moneys  and  securities,  which  was  all  the  property 
the  father  then  had  undisposed  of,  between  the  three 
brothers  other  than  the  defendant;  but  that,  on  the 
father  manifesting  reluctance  to  strip  himself  entirely  of 
the  last  of  his  possessions,  final  division  of  the  personal 
property  was  abandoned.  The  result  was  that  on  the 
death  of  the  father,  not  long  after,  there  was  of  his  estate 
about  the  sum  of  $3,000  in  personal  property  to  be  distrib- 
uted among  such  of  his  sons  as  were  entitled  thereto,  and 
Vol.  XXXI.— 6 
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it  was  upon  the  return  of  a  citation  for  the  settlement  of 
the  accounts  of  the  administrator,  with  a  view  to  such 
distribution,  that  the  controversy  arose  before  the  surro- 
gate which  has  resulted  in  this  action. 

Assuming,  what  is  not  questioned  by  any  one  of  the 
parties  hereto,  that  this  action  was  properly  brought  in 
aid  of  the  proceedings  before  the  surrogate,  the  question 
here  seems  to  us  to  be,  what  was  properly  the  scope  of  the 
action,  and  was  the  case  considered  and  disposed  of  below 
in  accordance  therewith  ?  The  learned  judge  at  Special 
Term  seems  to  have  restricted  the  scope  of  the  action  to  a 
determination  of  the  validity  and  effect  as  a  transfer  of 
•the  release  or  agreement  executed  by  the  defendant.  In 
the  opinion,  which  we  find  in  the  case,  he  intimates  that 
no  other  question  was  presented  by  the  pleadings,  and 
that  no  other  was  tried  before  him.  He  seems  disposed, 
moreover,  in  determining  this  question,  to  isolate  the 
instrument  from  its  surroundings,  and  construe  it  by  its 
own  terms  as  standing  alone.  Treated  thus,  the  instru- 
ment is  found  to  be  an  assignnffent  or  transfer  of  a  mere 
■expectancy,  not  coupled  with  any  present  interest ;  and  it 
is  held  to  be  absolutely  void  in  law,  upon  the  authority  of 
such  cases  as  Jackson  v,  Wright  {\^  Johns,  192) ;  Jackson 
V.  Hubble  (r  Cow,  613);  Miller  v.  Emans  (19  N.  V.  384); 
and  it  was  upon  this,  as  a  controlling  conclusion  of  law, 
that  the  case  was  disposed  of  not  merely  by  a  dismissal  of 
the  complaint,  but  by  an  affirmative  adjudication  that  the 
defendant  was  entitled  to  a  full,  distributive  share  of 
the  personal  estate  of  his  father  **  as  one  of  his  next 
of  kin  the  same  as  if  said  instrument  had  not  been  exe- 
cuted.** 

This  conclusion  ignores  any  equitable  effect  which 
might  be  given  to  the  instrument  in  view  of  the  other  cir- 
cumstances of  the  transaction,  and  especially  rejects  it  as 
evidence  of  an  advancement  made  to  the  defendant  in  full 
of  his  prospective  interest   in   his  father's  estate.     These 
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latter  were,  we  think,  aspects  of  the  case  which  were  fairly 
presented  both  by  the  pleadings  and  by  the  proofs,  to 
which  brief  reference  has  been  made  above.  That  the 
mere  expectancy  of  an  heir  to  his  ancestor's  estate  may  be 
assigned,  and  that  suth  an  assignment  will  be  enforced  in 
equity  after  the  death  of  the  ancestor,  if  made  bona  fide  and 
for  a  valuable  consideration,  admits  of  no  doubt  (Quarles 
t'.  Quarles,  4  Mass,  680 ;  Kenny  v.  Tucker,  8  Id,  143  ; 
Power's  Appeal,  63  Pa.  St,  443  ;  Stover  v,  Eycleshimer, 
46  Barb,  84  ;  42  N,  Y,  620).  And  that  the  assignment  or 
release  in  this  case  was  made  to  the  ancestor  himself,  and 
not  to  any  person  capable  of  taking  after  his  death,  is  not 
conclusive  against  the  effect  of  the  instrument.  The  case 
of  Power's  Appeal  {supra)  was  one  in  which  sons  had  re- 
ceived advancements  from  their  father,  and  executed  re- 
leases to  him  in  full  of  their  shares  of  his  estate  ;  and  the 
court  by  Read,  J.,  said  : 

"  An  heir  or  an  expectant  devisee  or  legatee  may,  in  the 
lifetime  of  the  intestate  or  testator,  in  equity  sell  or  assign 
his  expectant  or  contingent  interest,  whatever  it  may  turn 
out  to  be  upon  the  death  of  the  person  from  whom  it  may 
come,  which  contract,  if  made  upon  a  valuable  considera- 
tion, a  Court  of  Equity  will  enforce.  If  so,  there  can  be 
no  reason  why  a  father  should  not  make  such  a  contract 
with  a  son,  which  should  entirely  bar  all  his  claim  as  an 
heir  to  any  part  of  his  parent's  estate." 

So,  in  this  case  before  us,  we  think  it  is  clearly  within 
the  scope  of  the  action,  as  presented  both  by  the  plead- 
ings and  the  proof,  to  determine  whether  such  a  contract 
was  made  between  the  deceased  and  the  defendant  which 
ought  to  be  enforced  in  equity.  This  question  was  also, 
we  think,  fairly  presented  by  the  plaintiffs'  requests  to 
find,  and  without  intimating  any  opinion  as  to  what  the 
finding  in  that  respect  should  have  been,  we  are  clearly  of 
the  opinion  that  the  court  erred  in  refusing  to  find  thereon 
on  the  ground  that  the  question  was  not  before  the  court. 
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For  the  error  here  indicated  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  the  judges  concurred. 

Judgment  appealed  from  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  final  award  of  costs. 


TALLMAN  v.  BERNHARD. 

iV.    F.    Supreme   Court;    General   Term^   First     Depart^ 
mcnty  January^  1894. 

Costs  on  demurrer. '\  Upon  sustaining  a  demurrer  to  the  whole  com- 
plaint in  a  common  law  action,  the  right  of  defendant  to  costs  is 
absolute,  and  a  direction  in  the  order  that  the  demurrer  be  sus- 
tained "  without  costs  "  is  erroneous. 

Appeal  by  defendant  from  so  much  of  an  interlocu- 
tory  judgment  and  order  sustaining  a  demurrer  to  the 
complaint  as  provided  that  the  same  should  be  without 
costs,  and  as  provided  that  plaintiff  might  serve  an 
amended  summons  and  complaint.  The  action  was- 
brought  by  Cornelius  H.  Tallman,  as  executor  of  Jacob 
B.  Tallman,  against  Adolph  Bernhard  to  recover  a  sum  of 
money  alleged  to  be  due  under  the  terms  of  a  lease. 
Defendant  demurred  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  issue  of  law  raised  by  the  demurrer  was 
tried  at  Special  Term  and  the  demurrer  sustained.  The 
order  was  as  follows  :  **  Ordered  that  the  said  demurrer  be 
sustained  without  cost,  and  that  plaintiff  be  allowed  to 
serve  an  amended  summons  and  complaint  in  said  action 
within  ten  days  from  the  granting  of  this  order."  The 
interlocutory  judgment   followed   the  terms  of  the  order. 
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Carlos  C.  Alden  {James  McG.  Smith,  attorney),  for 
appellant. 

James  M,  Smith,  for  respondent. 

Per  Curiam.  [Van  Brunt,  P.  J.,  O'Brien  and 
Parker,  JJ.] 

The  court  in  sustaining  the  demurrer  erred  in  refusing 
to  grant  the  demurrant  costs.  There  is  only  one  excep- 
tion to  the  rule  that  costs  are  absolute  where  a  demurrer 
to  a  complaint  in  a  common  law  action  is  sustained,  and 
that  is  furnished  by  Sec.  3232  of  the  Code,  which  provides 
that  where  an  issue  of  law  and  an  issue  of  fact  are  joined, 
and  the  issue  of  fact  remains  undisposed  of,  it  is  in  the 
-discretion  of  the  court  to  deny  costs  to  either  party,  or 
award  costs  either  absolutely,  or  to  abide  the  event. 

So  much  of  the  order  and  interlocutory  judgment  as 
refu-5es  to  allow  costs  should  be  reversed  with  $10  costs 
and  printing  disbursements. 

The  General  Term  order  was  as  follows : 

Ordered,  that  so  much  of  said  interlocutory  judgment  and 
order  appealed  from  as  refuses  to  allow  costs  and  as  permits  plaint- 
iff to  serve  an  amended  summons  and  complaint  on  or  before 
December  28,  1893,  be  and  the  same  is  hereby  reversed  with 
ten  dollars  costs  and  printing  disbursements  to  appellant,  and  that 
a  provision  be  inserted  in  said  interlocutory  judgment  and  order 
awarding  to  the  defendant  costs  of  the  demurrer  to  be  taxed  by  the 
clerk,  and  that  plaintiff  be  permitted  to  serve  an  amended  complaint 
herein  whhin  ten  days  after  service  upon  his  attorney  of  a  copy  of 
this  order  upon  payment  to  defendant's  attorney  of  the  costs  of  said 
demurrer,  and  the  said  costs  and  printing  disbursements  of  this 
appeal. 
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MURPHY  V.  WHITNEY. 

N.  K  Court  of  Appeals  ;  January  ^  1894. 

lAJBTg  e^Hun,ny\ 

1.  Descent?^    The  course  of  descent  of   particular  lands,  may,  in 

equity,  be  in  effect  changed  by  agreement  between  the  tenants 
in  common  thereof. 

2.  Contracts J\     An  agreement  by  heirs  of  full  age  to  hold  the  land 

inherited,  as  joint  tenants,  with  right  of  survivorship,  to  be 
eflfectuated  by  devise  on  the  part  of  any  who  might  dispose  of 
their  interests  by  will,  is  valid.* 

3.  It  is  not  against  public  policy. 

4.  Suspension  of  power  of  alienation^     Nor  does  it  violate  the  stat- 

ute, I  A'.  K.  A*.  5".  723,  §§  14,  15  ;  4  Id.  8  ed.  p.  2432,  against 
suspension  of  the  power  of  alienation  for  more  than  two  lives 
in  being,  for  whatever  the  number  of  heirs,  they  may  always,  by 
agreeing  on  doing  so,  convey  absolute  title. 

5.  Specific  performance  ;  injutictionI\    After  sufficient  part  perform- 

ance of  an  oral  agreement  to  such  effect,  it  is  enforcible  in 
equity,  although  it  did  not  comply  with  the  Statute  of  Frauds. 

6.  Parties,']    An  heir  who  has  a  remainder  vested  in  interest  under 

such  an  agreement,  can,  even  before  he  has  any  right  of  posses- 
sion, maintain  an  action  to  enjoin  a  diversion  of  the  property 
attempted  by  the  last  survivor. 

7.  It  is  no  objection  that  he  was  not  a  party  to  the  agreement,  it 

having  been  made  for  his  benefit. 

Appeal  from  a  judgment  on  demurrer. 

The  complaint  in  effect  alleged  that  seven  children  and 
heirs  of  Hugh  Murphy  (plaintiff's  grandfather)  inherited 
as  tenants  in  common,  their  father's  lands ;  and  that  (they 
being  all  of  full  age)  "  by  a  common  agreement  and  under- 
standing between  them  it  was  understood  and  agreed  that 
the  said  lands  and  building  constructed  thereon,  were  to 
be  held  by  them  as  property  in  common,  for  the  joint  use 

♦  See  the  case    at  p.  76  of  this  volume,  and  note  at  the  end  ol 
this  case. 
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of  all,  as  from  time  to  time  they  might  be  living  ;  and  on 
the  decease  of  any  of  them  the  interest  of  such  deceased 
person  was  to  vest  in  the  survivor  or  survivors  for  the 
purpose  aforesaid,  until  the  title  and  interest  in  the  same 
was  and  was  to  be  concentrated  on  the  last  of  such  sur- 
vivors ;  and  that  the  title  and  interest  of  and  in  said  prop- 
erty on  the  death  of  the  last  of  such  survivors,  was  to 
pass  to  and  become  vested  In  the  said  Hugh  Merancy 
Murphy  (plaintiff's  father)  as  the  sole  representative  of 
the  family  name  and  estate  of  the  Murphy  family  afore-f 
said ;  that  such  transmission  of  interest  and  estate  was  to 
be  made  through  descent  or  will  as  might  best  serve  to 
accomplish  the  purpose  so  agreed  upon." 
Further  facts  appear  in  the  opinion. 

Earl,  J. — The  defendants'  demurrer  to  the  complaint, 
on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  having  been  overruled  in  the 
courts  below,  they  have  appealed  to  this  court. 

The  complaint  is  very  verbose  and  lengthy,  occupying 
more  than  fifty  pages  of  the  printed  record.  We  will 
not  attempt  to  make  a  precise  or  comprehensive  abstract 
of  it.  It  is  sufficiently  accurate  for  the  present  purpose 
and  for  the  exposition  of  the  principles  of  law  applicable 
to  this  case  to  state  that  it  alleges  in  substance  the 
following  facts  :  That  Hugh  Murphy  died  in  the  town  of 
Le  Roy  in  this  State  in  1826,  leaving  three  sons  and  four 
daughters,  of  whom  the  defendant,  Mary  Murphy,  now 
about  ninety-five  years  old,  is  the  last  survivor;  that  none 
of  these  brothers  and  sisters  was  ever  married  except  the 
father  of  the  plaintiff,  who  was  married  in  1837  and  died  in 
1861,  leaving  the  plaintiff  his  only  child  and  heir-at-law; 
that  plaintiff  was  born  in  1839 ;  that  at  and  after  the  death 
of  Hugh  Murphy  his  seven  children  became  and  were  ten- 
ants of  a  farm  situated  in  the  village  of  Le  Roy  ;  that  they 
all  lived  together  upon  the  farm  until  the  marriage  of  the 
plaintiff's  father,  and  he  some  time  after  his  marriage  moved 
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to  the  State  of  Michigan  ;  that  prior  to  that  time  they  had 
made  valuable  improvements  upon  the  farm  and  had 
mutually  agreed  to  own  the  same  together  as  joint  ten- 
ants, and  that  upon  the  death  of  either  the  farm  should 
pass  by  devise  or  descent  to  the  survivors  ;  that  after  the 
birth  of  the  plaintiff,  and  in  or  about  the  year  1857,  ^^  ^ 
family  meeting  of  all  the  brothers  and  sisters,  there  was  a 
mutual  agreement  entered  into,  by  paro^  as  we  may  assume, 
by  which  the  prior  agreement  was  re-affirmed,  and  it  was 
then  mutually  again  agreed  that  the  farm  should  be  owned 
together,  and  that  as  fast  as  either  of  them  died  it  should 
by  devise  or  descent  pass  to  the  survivors,  and  upon  the 
death  of  the  last  survivor  it  should  by  devise  or  descent 
pass  to  the  plaintiff  and  belong  to  him  ;  that  this  agree- 
ment was  kept  and  performed  by  brothers  and  sisters  until 
by  the  successive  deaths  the  title  became  vested  in  the 
defendant  Mary,  the  last  survivor  of  them  ;  that  the  de- 
fendants Whitney  and  Moore  came  to  live  in  the  Murphy 
family  many  years  before  the  commencement  of  this 
action,  and  several  years  before,  they  commenced  by  fraud, 
falsehood,  undue  influence  and  coercion  to  obtain  from 
the  defendant  Mary  conveyances  of  portions  of  the  real 
estate  to  themselves  and  to  others  ;  that  the  defendant 
Mary  is  feeble  in  body  and  mind  and  incompetent  toman- 
age  her  affairs,  and  that  by  fraud,  artifice,  undue  influence 
and  coercion  they  have  procured  her  to  convey  away  all 
of  the  real  estate,  and  that  they  are  appropriating  the  pro- 
ceeds thereof  to  themselves ;  that  during  all  this  time 
they  were  well  aware  of  the  family  arrangement  and  agree- 
ment which  had  been  made  for  the  benefit  of  the  plaintiff 
in  reference  to  the  Murphy  farm,  and  that  their  fraudulent 
acts  were  intended  and  designed  to  entirely  deprive  him 
of  the  benefit  of  that  agreement ;  and  he  asked  for  relief, 
among  other  things,  that  the  conveyances  of  the  real 
estate  made  to  the  defendants  Whitney  and  Moore  be  set 
aside  and  vacated,  and  that  they  be  required  to  account 
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for  the  proceeds  of  the  real  estate  sold,  and  that  a  receiver 
be  appointed,  and  for  other  relief. 

We  think  it  cannot  be  said  that  the  complaint,  although 
imperfectly  and  inartificially  drawn,  failed  to  allege  a  cause 
of  action.  It  is  claimed  on  the  part  of  the  defendants  that 
the  agreement  alleged  in  the  complaint  as  to  the  holding 
and  transmission  of  the  real  estate,  was  against  public 
policy  as  contravening  the  statutes  against  perpetuities  (i 
R,  5.  723,  §§  14  and  15).  Section  14  is  as  follows  :  "  Every 
future  estate  shall  be  void  in  its  creation,  which  shall  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period 
than  is  prescribed  in  this  article.  Such  power  of  alienation 
is  suspended  when  there  are  no  persons  in  being  by  whom 
an  absolute  fee  in  possession  can  be  conveyed."  And  sec- 
tion 15  is  as  follows:  "  The  absolute  power  of  alienation 
shall  not  be  suspended  by  any  limitation  or  condition 
whatever  for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  in  being  at  the  creation  of  the 
estate,  except  in  the  single  instance  mentioned  in  the  next 
section."  This  agreement,  assuming  it  to  be  valid  and 
binding  upon  the  parties,  does  not  violate  either  of  these 
sections.  The  absolute  power  of  alienation  is  not  sus- 
pended,, because  there  were  at  all  times  persons  in  being 
who  could  convey  an  absolute  fee  in  possession.  All  the 
brothers  and  sisters  uniting  with  the  plaintiff  could  at  any 
time  have  conveyed  a  perfect  indefeasible  title  to  the  real 
estate.  Estates  can  be  rendered  inalienable  by  vesting 
them  in  trustees  upon  some  one  of  the  valid  trusts  men- 
tioned in  section  55  of  the  article  upon  trusts,  so  that  they 
become  inalienable  under  section  65  for  a  period  of  more 
than  two  lives  in  being  at  the  creation  of  the  trust,  or  by 
the  creation  of  future,  contingent  or  expectant  estates,  so 
that  there  are  no  persons  in  being  during  the  two  lives 
who  can  convey  a  perfect  title  (Smith  v.  Edwards,  88  iV. 
K  104).  Here  none  of  these  conditions  existed.  The 
agreement  did  not  contemplate  that  the  persons  interested 
^ere  bound  to  keep  and  hold  the  land.     It  was  an  agree- 
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ment  for  the  benefit  of  all  the  brothers  and  sisters  and  of 
the  plaintiff,  and  no  other  persons  were  interested  therein, 
and  if  they  had  all,  at  anytime,  united  in  a  sale  and  convey- 
ance of  the  land,  a  perfect  title  would  have  passed  and  no 
rights  under  the  agreement  would  have  been  violated. 

It  is  further  claimed  on  the  part  of  the  defendants  that 
the  agreement  was  void  under  the  Statute  of  Frauds, 
because  not  in  writing.  But  here  there  was' part  perform- 
ance sufficient  to  take  the  agreement  out  of  the  Statute  of 
Frauds.  The  agreement  alleged  in  the  complaint  had 
been  substantially  kept  by  all  the  parties  thereto  until  the 
land  became  vested  in  the  defendant  Mary,  and  she  had 
thus  been  largely  benefited  by  the  agreement,  and  had 
received  all  the  fruits  thereof  which  were  to  come  to  her. 
She  could  not,  therefore,  urge  against  this  agreement  that 
it  was  void  under  the  Statute  of  Frauds,  because  not  in 
writing. 

It  is  no  answer  to  this  action,  assuming  that  the  plaint- 
iff is  able  to  establish  the  agreement  which  he  alleges,  that 
the  real  estate  has  all  been  conveyed,  and  that  the  title  to 
the  farm  has  thus  passed  out  of  the  defendant  Mary.  As 
the  agreement  related  to  land  the  plaintiff  is  bound  in  this 
action  to  show  that  the  facts  are  such  that  he  would  have 
been  entitled  to  maintain  the  action  if  the  defendant  Mary 
had  still  retained  the  land,  and  having  established  such  a 
state  of  facts  he  can  pursue  the  land  in  the  possession  of 
those  who  have  taken  it  with  knowledge  of  the  agreement ; 
and  where  the  land  has  been  converted  into  money  he  has 
the  same  right  to  pursue  the  proceeds  thereof.  This  is 
not  a  case  where  the  plaintiff  was  bound  to  pay  anything 
more  for  the  land,  or  to  perform  any  further  act  on  his  part. 
The  defendant  Mary,  before  she  made  the  conveyances  of 
the  land,  had  received  the  whole  consideration  which  up- 
holds the  plaintiff's  rights,  and  whoever  takes  and  withholds 
the  land  or  its  proceeds  from  him  with  knowledge  of  his 
rights  is  in  equity  just  as  liable  to  him  as  the  defendant 
Mary  herself  can  be  ;  and  this  is  certainly  so  as  against 
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the  defendants  Whitney  and  Moore,  who  are  alleged  to 
have  obtained  the  property  by  fraud  and  to  have  paid  no 
consideration  therefor. 

It  is  no  defense  to  this  action  that  the  time  has  not  yet 
come  when  the  plaintiff  could  come  into  possession  of  the 
property  under  the  terms  of  the  agreement.  The  time  had 
come  when,  assuming  the  validity  of  the  agreement,  he 
had  a  vested  remainder  in  the  property,  and  the  right 
that  the  defendant  Mary  had  to  the  real  estate  or  its  pro- 
ceeds was  a  life  estate — the  right  to  the  income  thereof 
during  her  life.  As  a  remainderman  he  "had  the  right  to 
protect  the  estate  so  that  he  might  receive  the  same  when 
it  ought  to  come  to  him  by  the  terms  of  the  agreement. 
If  the  defendant  Mary  still  held  the  land,  and  there  was 
danger  in  consequence  of  her  age  and  feeble  mind,  and 
the  undue  influence,  artifice  and  fraud  of  the  other  defend- 
ants, that  she  might  convey  it  to  a  bona  fide  purchaser  ig- 
norant of  the  agreements,  he  could  come  into  a  court  of 
equity  and  restrain  the  conveyance  thereof.  And,  so  far 
as  the  land  has  been  converted  into  money  and  the  de- 
fendants Whitney  and  Moore  are  appropriating  the  same 
to  their  own  use,  and  there  is  danger  that  it  may  be  dissi- 
pated and  diverted  from  the  plaintiff,  so  that  he  may  not 
be  able  to  get  it  at  the  death  of  Mary,  it  would  be  a  re- 
proach to  equity  if  its  jurisdiction  were  not  sufficient  to 
give  him  some  relief,  so  that  the  proceeds  of  the  real  es- 
tate may  be  preserved,  not  only  to  Mary  during  her  life, 
but  for  his  benefit  at  her  death. 

Although  the  plaintiff  was  not  a  party  to  the  agree- 
ment alleged  in  the  complaint,  it  was  made  ultimately  for 
his  benefit,  as  finally  the  whole  Murphy  estate,  under  the 
agreement,  was  to  reach  him.  The  defendant  Mary  hav- 
ing received  the  full  consideration  of  the  agreement  made 
for  his  benefit,  it  cannot  be  questioned,  under  many 
authorities,  that  he  has  a  standing  to  enforce  it  on  his 
own  behalf  (Gurnsey  v,  Rogers,  47  N,  Y,  233  ;  Vrooman 
V,  Turner,  69  Id,  280). 
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We  do  not  now  determine  what  relief  the  plaintifif 
shall  have,  nor  the  extent,  nature  or  measure  thereof. 
The  defendants  must  answer  the  complaint,  and  if  the 
plaintiff,  under  the  principles  of  law  herein  announced, 
shall  be  able  to  establish  a  cause  of  action  upon  the  trial, 
the  relief  to  which  he  may  be  entitled  will  depend  upon 
the  case  he  will  be  able  to  make.  All  we  determine  now 
is  that  upon  the  facts  alleged  he  is  entitled  to  some 
relief. 

The  judgment  should,  therefore,  be  affirmed,  but  with 
leave  to  the  defendants  to  withdraw  their  demurrer  and 
answer  within  twenty  days,  upon  payment  of  all  the  costs 
of  the  action  subsequent  to  the  interposition  of  the  de- 
murrer. 

All  the  judges  concurred  except  Bartlett,  J.,  not 
sitting. 

Judgment  affirmed. 


NOTE  ox  THE  POWER  OF  THOSE  INTERESTED  IN  THE  ESTATE 
OF  A  DECEDENT  TO  SETTLE  IT  BY  AGREEMENT  WITH- 
OUT JUDICIAL  ADMINISTRATION,  OR  DIFFERENTLY  FROM 
WHAT       THE      LAW       OF      DESCENT       AND       DISTRIBUTIONS 

PRESCRIliLi. 

It  has  heretofore  been  settled  that  the  parties  interested 
in  the  estate  of  a  decedent  may,  by  contract  among  them- 
selves, dispense  with  tiie  necessity  of  administration,  and 
distribute  the  cissets  agreeably  to  their  own  concurrent  wish, 
provided  there  iwe  no  creditors  left  unsatisfied  (Ledyard  z\ 
Bull,  119  A^.  v.  62).  The  collateral  inheritance  lax  law 
interposes  iin  obstacle  to  this  right,  which  may  be  an  effect- 
ual prevention  in  some  Ciises.  Such  settlements  are  doubt- 
less often  made  ;  and  the  freedom  of  heirs  and  next  of  kin, 
devisees  and  legatees  to  make  them,  and  the  legality  of  the 
settlement  is  a  valuable  advantage  to  all  interested. 

The  importance  of  the  decision  in  the  text  is  (i)  in  the 
sanction  which  it  gives  to  the  power  of  a  Court  of  Equity 
to  enforce  such  an  agreement,  even  when  relating  to  lands, 
and  even  though  not  complying  with  the  Statute  of  Frauds, 
provided  the  circimstances  establish  a  clear  equity  in  its 
favor  ;  and  (2)   in   the  strong  reiteration  of  the  rule,  which 
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has  been  obscured  by  some  decisions  in  the  books,  that  if 
there  are  persons  in  beings  who  could  give  good  title  should 
they  agree,  there  is  no  suspension  of  the  power  of  alien- 
ation, even  though  they  be  not  agreed,  or  have  agreed 
(without  creating  a  trust)  that  they  will  not  convey. 

Previous  cases  have  determined  a  number  of  incidental 
points  of  varying  importance,  and  have  been  much  regarded 
by  conveyancers  as  affording  means  of  giving  ready  effect 
to  the  wishes  of  clients,  although  they  have  not  attracted 
much  attention  in  litigation. 

It  will  be  of  interest  to  my  readers  to  note  here  some  of 
the  most  useful  of  these  decisions,  and  present  precedents 
which  embody  a  variety  of  provisions  having  such  an  intent. 

It  may  be  well  to  notice  that  parties  to  a  litigation  have 
power  to  stipulate  as  to  what  questions  the  court  shall  con- 
sider, and  thus  to  confine  its  decision  to  those  points  (Hong 
Kong  Co.  z\  Cooper,  114  N.  Y,  388  ;  Matter  of  N.  Y.  Lack. 
&  W.  R.  Co.,  98  A^.  V.  447  ;  Pacific  R.  Co.  v.  Ketcham,  loi 
I/.  S.  289).  But  this  rule  has  not  always  been  applied  to 
proceedings  in  courts  of  probate,  which  have  been  some- 
times regarded  as  having  an  administrative  rather  than  a 
judicial  power  ;  but  it  has  nevertheless  been  held,  reversing 
the  surrogate,  that  an  admission  of  counsel  on  the  hearing 
of  a  will  contest  should,  if  all  the  parties  on  whose  behalf  it 
is  made  are  sui juris,  be  reo^arded  as  dispensing  with  proof 
(Swenarton  zf,  Hancock,  22  Hun,  28,  40  ;  aff'd  without  further 
opinion  in  84  JV.  V,  633,  and  rev'jr  g  Abb.  N,  C.  342). 

In  connection  with  vvluit  is  here  said,  it  may  be  useful  to 
refer  to  the  note  in  29  Abb,  N.  C.  28,  on  contracts  to  make 
or  refrain  from  making  testamentary  dispositions. 

Modern    Precedents. 

Power  to  collect  expectancy^  manifesting  intent  to  assign,  is  valid, 

"  Know  all  men  by  these  presents,  that  I,  John  L.  D.  Eysclesh- 
imer,  of  thecityof  Janesville.  in  the  State  of  Wisconsin,  have  made, 
constituted  and  appointed  Caroline  M.  Sherman,  of  the  county  of 
Rensselaer  and  State  of  New  York,  my  true  and  lawful  attorney 
irrevocable,  and  coupled  with  an  interest,  for  me  and  in  my  name, 
place  and  stead  to  ask,  demand,  sue  for,  and  recover  and  receive  all 
such  interest,  estate,  property  and  effects,  real  and  personal,  as  I 
now  have,  or  at  any  time  hereafter  m:iy  have,  or  claim  as  heir  at 
law,  devisee^  legatee  or  next  of  kin  of  my  father,  John  P.  Eysclesh- 
imer,  of  said  county  ol  Rensselaer,  and  to  sell,  dispose  of  and  con- 
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vey  all  or  any  of  said  estate,  property  and  effects  for  such  prices 
and  on  such  terms  as  she  may  deem  proper,  and  to  compromise  and 
settle  the  estate  of  my  said  father,  and  any  estate  or  interest  I  havq 
or  may  hereafter  have  or  claim  therein,  and  to  execute  and  deliver 
all  such  deeds,  conveyances,  releases,  acquittances  and  papers  as 
may  be  necessary  or  proper  thereupon  or  thereafter,  and  to  receive 
the  proceeds  and  avails  thereof,  and  of  all  my  interest  and  estate 
therein,  and  all  my  estate,  property  and  effects  aforesaid,  and  apply 
the  same  respectively  to  the  payment  and  discharge  of  $1,500  and 
upwards,  in  which  I  am  now  justly  indebted  to  her,  the  said  Caro- 
line M.  Sherman,  and  the  interest  already  accrued  and  thereafter  to 
accrue  thereon,  and  finally  to  do  and  perform  all  and  every  act  and 
thing  whatever  requisite  to  be  done  in  and  about  the  premises,  as 
fully  as  I  might  or  could  do  if  personally  present,  with  full  power  to 
her  of  substitution  and  revocation,  hereby  ratifying  and  confirming 
all  that  my  said  attorney  or  her  substitute  shall  lawfully  do  or  cause 
to  be  done  by  virtue  thereof. 

In  witness,  etc. 

In  Stover  v,  Eycleshimer,  4  Abb.  Ct.  of  App,  Dec.  309.  this  was 
held  to  take  effect  on  the  death  of  the  father,  John  P.,  as  a  transfer 
in  equity  of  the  estate  which  thereupon  descended  to  the  son,  the 
grantor  of  the  power;  and  that  an  attachment  against  the  son's 
property  thereafter  levied  found  nothing  as  against  the  creditor  for 
whose  benefit  the  power  was  given,  and  this  notwithstanding  that 
the  consideration  was  a  precedent  debt. 

Executors  and  surviving  partners  of  deceased  may  with  consent  of 
legatees,  etc.  ^  fix  valuation  on  payment  of  which  the  survivors  may  take 
over  the  business. 

This  agreement,  made  between  A.  B.  and  C.  D.,  surviving  partners 
of  the  late  firm  of  ,  of  the  first  part,  and  A.  B.,  C.  D.  and  E.  F. 

'  and  as  executors  under  the  last  will  and  testament  of  Y.  Z.,  deceased, 
witnesseth : 

That  the  said  Y.  Z.  departed  this  life  on  or  about  the  day 

of        ,  18     . 

That,  at  the  time  of  his  decease,  he  was  a  partner  in  the  said  firm 
of  ,  which  was  dissolved  by  his  death,  and,  as  such  co-partner 

was  an  owner  of  an  interest  in  tne  goods,  chattels  and  effects  of  said 
firm,  and  also  in  the  real  estate  in  which  the  business  of  said  firm 
was  carried  on,  at  etc 

That  the  said  surviving  partners  and  the  said  executors  have 
carefully  and  fully  investigated  the  affairs  of  said  late  firm  of  to 
ascertain  the  amount  of  the  interest  of  said  deceased  in  said  real 
and  personal  estate  of  said  firm  at  the  time  of  his  decease,  and  the 
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parties  hereto  have  ascertained  and  determined,  after  such  examin- 
ation, that  his  said  interest  did  not,  and  does  not  now,  exceed  the 
sum  of        dollars. 

And  whereas,  the  condition  of  the  personal  assets  and  affairs  of 
said  firm  is  such  that  great  length  of  time  will  be  required,  and  large 
expense  incurred,  in  and  about  the  sale  and  collection  of  its  assets 
and  settlement  of  its  business,  which  would  more  than  balance  any 
interest  on  the  share  of  said  deceased  partner  which  could  be  law- 
fully claimed  by  the  said  parties  of  the  second  part,  as  executors  as 
aforesaid. 

And  whereas,  the  said  sun'iving  partners,  parties  of  the  first 
part,  are  ready  and  willing  and  have  offered  to  pay  to  the  si\id 
parties  of  the  second  part,  as  executors  as  aforesaid,  in  liquidation 
and  settlement  of  the  said  interest  of  said  deceased  the  sum  of 
dollars  in  installments  as  follows,  viz.:  designating 
amounts  and  days. 

And  whereas,  the  said  parties  of  the  second  part  deem  it  for  the 
best  interest  and  advantage  of  the  devisees  and  legatees  under  said 
will,  for  the  reasons  above  stated,  and  for  the  further  reason  that,  in 
their  opinion,  said  sum  is  all  that  could  be  realized  from  a  protracted 
liquidation,  to  accept  said  sum,  to  be  paid,  as  above  stated,  in  full 
payment,  settlement  and  discharge  of  all  the  right,  title  and  interest 
which  the  said  deceased,  at  the  time  of  his  decease,  had  in  the 
business  property  and  effects  of  said  late  firm  of 
including  the  real  estate  above  mentioned. 

Therefore  it  is  understood  and  agreed  by  and  between  the  parties 
hereto  that  upon  the  payment  as  aforesaid  by  the  parties  of  the  first 
part  to  the  parties  of  the  second  part  of  said  sum  in  installments  as 
above  mentioned,  and  on  the  delivery  of  the  conveyance  of  said  real 
estate  as  hereinafter  provided,  that  the  said  parties  of  the  second 
part,  as  executors  as  aforesaid,  shall  release  and  forever  discharge  the 
said  parties  of  the  first  part,  by  proper  instrument  in  writing  for 
that  purpose  to  be  duly  made,  executed  and  delivered  to  them,  of 
and  from  all  claim  and  demand  whatsoever  which  the  said  deceased 
at  the  time  of  his  decease  had,  or  which  the  parties  of  the  second 
part  as  executors  as  aforesaid  have,  may  or  can  have  against  said 
parties  of  the  first  part  or  either  of  them  as  surviving  partner  or 
partners  of  deceased. 

It  is  also  further  understood  and  agreed  that  the  right,  title  and 
interest  which  said  deceased  at  the  time  of  his  decease  had  in  and 
to  the  said  premises  designated  as  co-partners  as  aforesaid,  shall,  in 
accordance  with  the  express  request  and  in  pursuance  of  a  mutual 
aereement  between  the  parties  of  the  first  part,  be  released,  granted 
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and  conveyed  to  A.  B.,  one  of  the  parties  of  the  first  part,  or  to  such 
person  or  persons  as  he  may  designate  by  a  proper  instrument 
executed  and  delivered  by  the  parties  of  the  second  part  on  or 
before  the  day  of  i8    . 

In  witness,  etc. 

Annexed  was  the  following : 

In  consideration  of  the  sum  of  one  dollar  to  each  of  us  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged  by  each  of  the 
other  persons  signing  this  agreement,  we  do  mutually  for  ourselves,, 
our  and  each  of  our  heirs  and  personal  representatives,  hereby  ap- 
prove the  foregoing  agreement  dated  ,  and  providing  for  a. 
settlement  and  liquidation  of  the  interest  of  Y.  Z.  in  the  real  and 
personal  assets  of  the  late  firm  of  ,  and  do  hereby  ratify  andcon-^ 
firm  the  same ;  and  we  do  hereby  jointly  and  severally  covenant 
and  agree  that  we  will  not,  nor  will  any  one  of  us,  by  legal  proceed- 
ings or  otherwise,  attempt  to  sell,  or  cause  to  be  sold,  the  whole  or 
any  part  of  the  real  estate  of  which  the  said  Y.  Z.  died  seized,  pos- 
sessed or  entitled  to,  except  said  property  number  designated  at 
any  time  prior  to  the  day  of  i8  ,  unless  each  and  every  of  the 
parties  hereto  shall,  in  writing,  signify  his  approval  and  willingness 
that  any  portion  of  said  real  estate  should  be  sold  before  that  time. 

In  witness,  etc.  [Signed  and  sealed  by  all  the  legatees,  etc.] 

In  connection  with  the  foregoing  were  a  receipt  for  the  install- 
ments agreed  to  be  paid,  and  a  general  release  (by  the  legatee  now 
ultimately  objecting),  which  release  was  expressed  to  be  in  con- 
sideration of  $84.44  paid  by  the  executors ;  and  contained,  be- 
sides the  usual  language  of  a  general  release,  this  clause  :  '*  The 
said  sum  of  eighty  four  dollars  and  forty  four  cents  being  accepted  and 
received  by  me  in  full  payment  and  settlement  of  the  balance  due  me 
for  and  on  account  of  any  and  all  claims  against  the  estate  of  said 
Y.  Z.  or  said  A.  B.,  C.  D.  and  E.  F.,  as  executors  as  aforesaid  ;  such 
settlement  and  payment  to  have  the  same  force  and  eflfect  as  if  made 
under  and  pursuant  to  a  decree  of  the  Surrogate  of  Queens  County 
upon  a  final  accounting  regularly  made  before  said  Surrogate  by  said 
A.  B.,  C.  D.  and  E.  F.,  as  executors  as  aforesaid." 

In  Geyer  v.  Snyder,  140  N,  Y.  394,  the  foregoing  settlement  was 
held  neither  void  nor  voidable,  although  two  of  the  surviving  part- 
ners were  also  executors.  ( i )  The  other  executor's  assent  was  enough 
to  make  a  sale.  (2)  The  sale  was  in  effect  by  all  the  legatees.  (3)  A 
provisional  estimate  on  the  articles  of  copartnership,  and  the  mere 
fact  of  entry  of  a  larger  valuation  on  the  firm  books  was  not  suffi- 
cient to  impeach  the  transaction  for  fraud.  (4)  Plaintiff  had  de- 
layed to  object  for  many  years. 
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TALCOTT  V.  CANTON    MILLS   CO. 

Court  of  Arbitration  of  the  N.  Y.  Chamber  of  Commerce  ; 
February  y  1894. 

1.  Fact^s.^    A  commission   merchant  who  guarantees  the  pay- 

ment of  goods  sold  for  his  consignor,  is  not  chargeable  for  the 
price  of  goods  which  he  sold,  but  which  he  subsequently  re- 
ceives back  with  the  consignor's  consent  in  the  settlement  of 
a  dispute  as  to  their  quality. 

2.  The  same,]    Nor   is  such  commission  merchant  liable  for  the 

price  of  goods  which  he  reports  to  his  consignor  as  sold,  but 
which  he  subsequently  recovers  back  upon  avoiding  the  sale 
for  the  fraudulent  representations  of  the  purchaser,  where  he 
exercised  reasonable  care  and  prudence  in  making  the  sale. 

Arbitration  of  a  dispute  between  James  Talcott  and 
the  Canton  Mills  Company. 

The  facts  are  fully  stated  in  the  opinion. 

E.  L.  Fancher,  Official  Arbitrator.— The  Can- 
ton  Mills  Company  in  1893  consigned  certain  goods  to 
James  Talcott  to  be  sold  by  him  as  a  commission  mer- 
chant, and  the  payment  for  sales  thereof  was  by  him  to  be 
guaranteed.  The  contract  between  the  parties  is  not  pro- 
duced, but  the  statement  of  its  import  by  both  parties  is 
substantially  the  same. 

Two  sales  of  flannel  made  by  the  consignee — one  of  sev- 
en pieces  for  $52.53,  February  16,  and  the  other  of  twenty- 
six  pieces  for  $107.72,  April  8— were  reported  to  the  con- 
signor and  credited  to  it  at  the  time,  in  the  consignee's  ac- 
count of  sales.  In  May  and  June,  six  other  sales  of  one 
hundred  and  fifty  pieces  of  De  Soto  flannels  at  iic.  per 
yard,  and  one  hundred  and  twenty-six  pieces  of  the  same 
goods  at  13  I-2C.  per  yard,  were  likewise  reported  and  cred- 
ited. All  the  above  sales  were  reported  as  made  to  Weil, 
Dreyfuss  &  Company,  of  Boston,  Massachusetts.  The  con- 
Vol.  XXXI.-7 
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signee  admits  his  liability  to  pay  the  consignor  for  these 
May  and  June  sales,  except  for  the  ninety-nine  pieces 
below  mentioned  returned  to  Talcott,  and  fifty-one  pieces 
afterward  recovered  back  by  replevin. 

In  the  October  account  of  James  Talcott,  he  charges 
back  to  the  consignor  the  goods  sold  in  February  and  April, 
and  of  the  other  sales  he  also  charges  back  ninety-nine 
pieces  of  the  flannels  sold  at  iic.  per  yard,  and  fifty-one 
pieces  of  the  flannels  sold  at  13  i-2c.  per  yard.  To  these 
four  items  the  consignor  objects  ;  and  the  legality  of  these 
revocations  of  credit  to  the  consignor  is  submitted  to  this 
court  for  decision. 

From  the  correspondence  between  Talcott  and  Weil, 
Dreyfuss  &  Co.,  it  appears  that  the  purchasers  had  claimed 
the  right  to  reject  a  part  of  the  De  Soto  flannels  because 
they  were  not  equal  to  sample  in  quality.  If  this  objec- 
tion were  well  founded,  it  would  be  chargeable  to  the 
manufacturer  and  not  to  the  commission  merchant.  Tal- 
cott wrote  to  the  manufacturer  July  26th  stating  the  com- 
plaint, and  that  it  would  be  necessary  either  to  take  back 
the  one  hundred  and  fifty  pieces  of  flannels  complained  of, 
or  to  make  some  allowance  on  the  same,  and  suggesting 
that  the  matter  of  settlement  be  left  to  him.  He  was 
given  full  authority  to  settle  according  to  his  judgment,  by 
letter  of  July  27th.  Not  being  able  to  agree  with  the 
purchasers  upon  the  allowance  to  be  made,  he  elected  to 
receive  back  ninety-nine  pieces  of  the  goods  and  cancel 
the  sale  as  to  them.  The  title  thus  reverted  to  the  owner 
of  the  goods,  namely,  The  Canton  Mills  Company,  and 
the  ninety-nine  pieces  thus  received  back  by  Talcott  are 
still  held  by  him  for  its  account.  The  consignor  having 
previously  received  credit  for  these  goods  on  the  report  of 
sale,  was  properly  charged  with  this  item,  and  will,  of 
course,  be  entitled  to  the  proceeds  when  the  goods  are 
sold. 

In  the  fall  of  1893,  Weil,  Dreyfuss  &  Co.  failed,  and 
it  then  transpired  that  the  statements  of  its  condition 
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made  by  the  firm  on  purchasing  the  goods  were  false, 
and  that  the  firm  was  at  that  time  insolvent.  Talcott 
recovered  back  from  the  firm,  or  its  receiver,  the  goods 
sold  in  February  and  April,  and  fifXy-one  pieces  of  the  De 
Soto  flannels,  and  seeks  to  charge  back  these  goods  so 
recovered  and  previously  reported  by  him  as  sold.  These 
fifty-one  pieces  of  De  Soto  flannels  were  not  returned  by 
arrangement  with  the  purchasers,  as  were  the  ninety-nine 
pieces  above  referred  to.^  They  had  been  accepted  as 
satisfactory  by  the  purchasers,  and  no  agreement  for  their 
return  had,  at  any  time,  been  contemplated.  This  item, 
therefore,  stands  on  the  same  footing  as  the  February  and 
April  sales,  and  the  propriety  of  these  three  charges 
depends  upon  the  liability  of  the  commission  merchant 
for  goods  of  his  principal,  obtained  from  him  under  false 
representations — representations  which  entitled  him  or  his 
principal  to  avoid  the  sale  and  demand  return  of  the  goods. 
Assuming  that  by  the  contract  between  the  parties  the 
commission  merchant  undertook  to  guarantee  the  payment 
for  goods  sold,  yet,  in  contemplation  of  law,  the  eighty-four 
pieces  recovered  of  Weil,  Drey  fuss  &  Co.,  after  their  fail- 
ure, were  never  sold.  They  were  obtained  from  the  com- 
mission merchant  by  fraud,  and  he,  therefore,  never  legally 
parted  with  the  possession,  nor  did  the  consignor  part  with 
the  ownership.  The  sale  being  tainted  with  fraud  was 
voidable  (Ash  v.  Putnam,  I  Hill,  302  ;  Nichols  v,  Michael, 
23  N,  K  264, 270).  The  right  of  reclamation  remained  both 
in  Talcott,  the  factor,  and  in  the  Canton  Mills  Company, 
the  owner.  The  New  York  Court  of  Appeals  has  held 
that  a  factor,  on  discovering  that  he  has  been  induced  by 
fraud  to  part  with  the  goods  of  his  principal  to  an  insol- 
vent purchaser,  who  has  placed  the  property  in  such  a  con- 
dition that  it  is  difficult  to  follow  it,  has  power  to  protect 
his  principal  by  obtaining  security  (Joslin  v,  Cowee,  52  N. 
Y,  90,  95).  This  authority  implies  a  right  to  reclaim  the 
goods  for  the  owner,  if  they  can  be  reached  in  the  posses- 
sion of  the  fraudulent  purchaser. 
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Undoubtedly,  the  commission  merchant  was  bound  to 
exercise  reasonable  care  and  prudence  in  making  credits 
and  in  selling  to  responsible  parties  only  ;  but  it  appears 
from  the  proof  submitted  by  him,  that  the  purchasers  were 
of  good  credit  and  reputation  at  the  time  of  the  sales.  It 
appears  also  from  the  statements  before  me,  that  it  was 
intended  that  sales  might  be  made  on  credit  and  that  the 
commission  merchant  was  not  restricted  to  cash  sales. 

It  was  held  in  Van  Alen  v.  Vanderpool  (6  Johns.  69), 
and  in  other  cases,  that  a  factor  may  sell  on  credit,  with- 
out incurring  risk,  if  it  be  the  usage  of  trade  at  the  place, 
and  he  be  not  restrained  by  his  instructions,  and  does  not 
unreasonably  extend  the  term  of  credit ;  and  provided  he 
uses-  due  diligence  to  ascertain  the  solvency  of  the  pur- 
chaser. 

Here  the  factor  was  authorized  by  the  principal  to  sell 
on  credit.  There  is  no  proof  of  any  delinquency  on  his 
part  in  giving  credit  to  the  purchasers.  He  was  deceived 
by  fraud. 

I  am  of  opinion,  that  the  goods  recovered  by  him  from 
Weil,  Dreyfuss  &  Co.,  on  the  claim  that  they  were  obtained 
from  him  by  fraud,  are  still  the  property  of  the  principal, 
and  have  been  properly  charged  to  its  account  as  goods  of 
the  mill  still  unsold.  Of  course  the  commission  merchant 
must  account  for  them  when  they  are  afterwards  sold. 

Award  accordingly. 


GINDRE  V,   KEAN. 

N,  Y,  Common  Pleas^  Equity  Term;  March,  1894. 

Factors?^  The  fact  that  a  factor  is  liable  as  surety  under  a  del 
credere  agreement  (there  being  simply  the  relation  of  principal 
and  factor,  and  nothing  in  the  agreement  or  course  of  dealings 
between  the  parties  to  show  that  the  factor  was  liable  for  a 
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fixed  price  without  any  reference  to  the  price  at  which  he 
should  sell  the  goods,  or  that  he  was  accountable  for  the  pur- 
chase price  before  the  expiration  of  the  credit  given  purchas- 
ers), does  not  deprive  his  principal  of  the  right  to  insist  upon 
the  performance  of  his  duty  as  factor;  and  the  principal  is 
entitled  to  recover  in  full  the  proceeds  of  goods,  sold  by  the 
factor  which  have  been  collected  by  the  factor's  assignee  for 
the  benefit  of  creditors. 

Trial  by  court  without  a  jury. 

Action  by  Claude  Gindre  and  others,  against  Cyrus  V. 
Kean  as  assignee  for  the  benefit  of  creditors  of  Edward  M. 
Benjamin,  to  recover  certain  money  collected  by  defend- 
ant, which  was  the  proceeds  of  goods  sold  by  defendant's 
assignor,  and  which  had  been  consigned  to  him  to  sell  by 
the  plaintiff  under  an  agreement  that  defendant's  assignor 
should  receive  a  commission  upon  the  sales,  and  that  he, 
on  his  part,  should  guarantee  the  payment  of  the  price  of 
goods  which  he  might  sell. 

The  further  facts  are  fully  stated  in  the  opinion. 

Stephen  Van  Wyck,  for  plaintiffs. 

.  Hampden  Dougherty^  for  defendant. 

BiSCHOFF,  J. — Pursuant  to  Gindre  &  Co.*s  proposition 
of  April  24,  1889,  and  accepted  by  Benjamin  on  May  7th 
following,  the  former  were  to  consign  the  silks  of  their 
manufacture  for  sale,  the  latter  to  receive  a  commission  of 
^ix  per  cent,  upon  the  sales  for  guarantee,  storage,  insur- 
ance and  all  other  expenses.  That  this  constituted  the 
parties  principal  and  factor  respectively  is  clear  and  con- 
ceded. Gindre  &  Co.*s  right,  therefore,  to  repossess  them- 
selves of  the  goods  consigned  and  remaining  unsold  at 
the  time  of  Benjamin's  assignment,  and  to  insist  upon 
payment  to  themselves  of  all  moneys  remaining  at  the 
time  unpaid  from  the  purchasers  upon  all  sales  effected  by 
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Benjamin  for  their  account  before  his  assignment,  and  to 
recover  from  Benjamin's  assignee  the  specific  moneys 
received  by  him  from  the  purchasers  on  account  of  such 
sales,  is  indisputable  upon  abundant  authority  {Kenfs 
Commentaries^  Lacy's  Ed.,  Vol.  II.,  p.  623,  etc.;  Baker  v. 
New  York  National  Exchange  Bank,  100  N,  Y,  31; 
Wallace  v.  Castle,  14  Hun,  106;  Converseville  Co.  v, 
Chambersburg  Woolen  Co.  Id.  609 ;  Donovan  v,  Cornell^ 
3  I/otu,  Pr.  iV.  S.  525  ;  Springville  Mfg.  Co.  v,  Lincoln^ 
16  Da/jy,  318).  It  remains,  therefore,  to  consider  whether, 
by  the  course  of  dealing  adopted  by  the  parties,  they  had 
so  far  modified  or  changed  their  original  agreement  that 
their  relation  upon  a  sale  of  the  consigned  goods  was 
divested  of  its  fiduciary  character  and  converted  into  the 
ordinary  one  of  creditors  and  debtor  (National  Butchers*^ 
&  Drovers'  Bank  v.  Hubbell,  117  N.  K  384). 

Benjamin's  del  credere  liability  was  wholly  independ- 
ent  of  any  duty  which  devolved  upon  him  as  factor.  As 
factor  merely  it  was  his  duty  upon  receipt  of  moneys  for 
his  principals'  account  to  remit  the  specific  moneys  paid 
him,  and,  until  remittance,  to  keep  the  moneys  distinct 
and  separate  and  apart  from  his  own.  Before  payment  to 
him  his  principals  could  at  any  time  elect  to  revoke  his 
agency,  and  insist  upon  payment  froni  the  purchasers  to 
themselves.  That  he  was  answerable  for  the  purchase 
price  under  his  del  credere  agreement  in  the  event  of  the 
purchaser's  default  in  payment  did  not  operate  to  deprive 
his  principals  of  the  right  to  insist  upon  performance  of 
his  duty  as  factor.  Notwithstanding  the  del  credere 
agreement  the  purchaser  continued  to  be  the  principals' 
primary  debtor,  the  factor's  liability  under  such  an  agree- 
ment being  that  of  a  surety  only.  The  principals  could, 
therefore,  pursue  their  remedies  against  the  purchaser 
while  the  purchase  price  remained  unpaid  to  the  factor^ 
or  against  the  factor  for  the  moneys  paid  him  for  their 
account,  and  were  not  confined  to  the  del  credere  agree- 
ment, if   remittance  of  the  purchase   price  was   omitted 
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[Kenfs  Commentaries,  Lacy's  Ed.,  Vol.  II.,  p.  624  ;  Story 
on  Agertcy,  §  33,  n.  4  ;  Thompson  v.  Perkins,  3  Mason^  232  ; 
Springviile  Mfg.  Co.  i'.  Lincoln,  16  Daly,  318,  324). 

It  is  contended  for  defendant  that  the  course  of  deal- 
ing  between  Gindre  &  Co.  and  Benjamin  had  so  far 
altered  their  original  agreement  that  upon  a  sale  of  the 
consigned  goods  by  Benjamin  he  became  liable  to  his 
principals  at  once  for  payment  at  fixed  times  and  at  fixed 
prices  without  regard  to  the  credits  upon  which  or  the 
prices  at  which  the  sales  were  made,  and  that  under  this 
arrangement  Benjamin  was  constituted  the  primary  debtor. 
Upon  the  evidence,  however,  I  am  unable  to  agree  with 
the  learned  counsel  for  the  defendant  that  Benjamin  was 
accountable  to  Gindre  &  Co.,  upon  a  sale  by  him,  at 
prices  other  than  those  at  which  the  consigned  goods 
were  sold.  It  was  claimed  for  defendant  that  one  Molson, 
an  employee  of  Benjamin,  was  authorized  by  Gindre  & 
Co.,  whenever  a  sale  was  about  to  be  effected,  to  deter- 
mine the  prices  to  be  returned  and  accounted  for  by  Ben- 
jamin to  Gindre  &  Co.,  and  that  the  prices  so  deter- 
mined in  many  instances  differed  from  the  prices  at  which 
Benjamin  had  actually  sold,  sometimes  being  greater  and 
at  other  times  less  ;  and  testimony  was  adduced  which 
tends  to  show  that  Molson  had  assumed  to  act  as  stated. 
The  evidence  is,  however,  insufficient  to  show  that  Gindre 
&  Co.  had  invested  Molson  with  such  authority,  or  that 
they  knew  of  any  difference  in  the  prices  obtained  and 
returned  by  Benjamin,  and  so  that  Gindre  &  Co.  had 
ratified  Molson's  acts  or  acquiesced  in  his  exercise  of 
authority.  The  acts  and  declarations  of  an  assumed  agent 
alone  are  incompetent  to  bind  the  alleged  principal,  and 
in  the  absence  of  proper  evidence  I  cannot  assume  that 
in  the  course  of  his  business  dealings  with  Gindre  &  Co. 
Benjamin,  either  with  or  without  the  knowledge  or  sanc- 
tion of  his  principals,  acted  repugnantly  to  the  duty  which 
is  ordinarily  devolved  upon  a  factor  or  other  agent, 
namely:  to  account  to  his  principals  for  the  money  actu- 
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ally  received  or  agreed  to  be  paid  him  upon  a  sale  of  the 
consigned  goods.  I  shall  therefore  dismiss  from  my  fur- 
ther consideration  in  the  determination  of  the  question 
litigated  in  this  action  the  alleged  fact  that  Benjamin 
was  accountable  to  Gindre  &  Co.  whenever  a  sale  of  the 
consigned  goods  was  effected  by  him,  at  prices  fixed 
between  them  either  before  or  contemporaneously  with 
the  sale,  whether  or  not  those  were  the  prices  actually 
realized. 

It  now  remains  to  consider  whether  Benjamin  was  ac- 
countable to  Gindre  &  Co.  for  the  purchase  price  of  the 
goods  sold  in  advance  of  actual  payment  by  the  purchaser 
to  him  or  before  expiration  of  the  credit  allowed  upon  the 
sale.  It  appears  that  in  the  course  of  their  business, 
Benjamin  kept  and  from  time  to  time  rendered  to  Gindre 
&  Co.  both  an  account  sales  and  an  account  current.  The 
account  sales  was  rendered  at  least  once  in  every  month, 
and  as  often  as  Benjamin  thought  the  aggregate  amount 
of  the  sales  made  warranted  it.  This  account  sales  ma- 
tured thirty  days  after  the  expiration  of  the  particular 
month  in  which  the  several  sales  were  made.  Upon 
maturity  of  the  account  sales  Benjamin  remitted  to  Gindre 
&  Co.  the  moneys  actually  received  by  him  upon  sales 
made  by  him  and  such  for  which  his  liability  had  become 
definitive  under  his  del  credere  agreement  upon  the  pur- 
chaser's default,  less  the  amount  of  his  commissions,  and 
for  some  time  also  he  remitted  for  such  of  the  sales  in 
which  the  credits  allowed  to  purchasers  had  not  yet  ex- 
pired and  the  purchase  prices  had  not  yet  been  paid, 
deducting  for  these,  besides  his  commissions,  a  discount 
for  the  advances.  The  remittances  were  debited  by 
Benjamin  to  Gindre  &  Co.  in  the  account  current,  and 
they  were  credited  therein  for  the  purchase  prices  paid  to 
Benjamin  and  for  such  moneys  as  accrued  from  him  under 
his  del  credere  agreement  for  the  purchase  prices  remain- 
ing unpaid  at  the  expiration  of  the  credits  allowed.  Be- 
cause   of   the   anticipatory   remittances,    it   is   urged  the 
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agreement  is  inferable,  that  Benjamin  was  bound  to  remit 
to  Gindre  &  Co.,  at  fixed  times,  without  regard  to 
payments  to  him  or  the  terms  of  the  sales  effected  by  him, 
and  that  thus  he  was  primarily  liable  for  the  purchase 
price  whenever  a  sale  was  made  by  him.  Hence,  it  is 
further  urged,  Gindre  &  Co.  must  share  with  other  cred- 
itors of  Benjamin  in  the  distribution  of  the  assigned 
estate,  and  have  no  rights  in  the  proceeds  of  the  sales  of 
their  consigned  goods  which  are  superior  to  those  of 
general  creditors. 

The  inquiry  now  is  pertinent :  Was  it  Benjamin's  duty 
to  remit  before  payment  of  the  purchase  price  to  him,  or 
before  the  credits  allowed  upon  sales  effected  by  him  had 
expired  and  the  purchasers  were  in  default  ?  Turning  to 
Gindre  &  Co.'s  proposition  of  April  24,  1889,  they  say 
to  Benjamin  :  "  You  will  charge  us  with  the  customary 
discount  of  the  market,  which  varies  from  five  to  six  per 
cent.,  according  to  the  values  given,  and  count  that  you 
will  only  charge  us  the  exact  value  given."  I  do  not 
regard  it  as  by  any  means  clear  that  Gindre  &  Co.  thereby 
intended,  or  that  Benjamin  thereby  understood,  or  was 
justified  in  understanding,  that  it  was  obligatory  upon 
him,  even  if  so  required  by  Gindre  &  Co.,  to  discount  the 
account  sales  and  remit  accordingly.  But,  however  that 
may  be,  it  is  indisputable  that  the  agency  created  by  the 
proposition  and  acceptance  was  revocable  at  the  pleasure 
of  Gindre  &  Co.  They  could,  therefore,  at  any  time, 
with  Benjamin  s  approval,  alter  the  terms  of  the  agency, 
and,  as  altered,  continue  it.  On  January  22,  1892,  Gindre 
&  Co.  wrote  to  Benjamin  :  "  In  future  we  do  not  wish  to 
pay  you  any  interest.  In  consequence,  please  do  not 
make  any  remittances  to  us  except  at  maturity  of  account 
of  sales,  only  for  the  sum  that  you  find  due  us  at  the 
time.  We  will  refuse  all  remittances  made  under  other 
conditions,"  to  which  Benjamin  replied,  on  February  5, 
following :  **  I  understand  you  to  say  that  you  only  want 
a  remittance  when  there   is  that  amount  to  your  credit, 
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and  that  you  do  not  want  the  account  of  sales  discounted* 
I  had  contemplated  sending  you  two  to  three  thousand 
pounds  sterling  to-day,  which  I  regret  not  doing  on  account 
of  your  letter  not  allowing  it.**  Here,  then,  we  have 
Gindre  &  Co.*s  explicit  repudiation  of  Benjamin's  obliga- 
tion to  remit  except  as  factor  for  moneys  actually  received 
upon  sales  for  his  principals*  account,  and  for  such  further 
amounts  as  would  accrue  from  him  as  surety  under  his 
del  credere  agreement,  and  his  acquiescence  therein.  Any 
inference,  therefore,  which  is  sought  to  be  drawn  from 
the  course  of  business,  and  to  the  effect  that  Benjamin 
became  primarily  liable  for  the  purchase  price  upon  a  sale 
by  him,  is  ^plainly  repugnant  to  the  facts  in  evidence* 
Thus  the  case  at  bar  is  not  only  destitute  of  all  evidence 
from  which  it  may  be  made  to  appear,  either  expressly  or 
inferentially,  that  Gindre  &  Co.  did  not  intend  to  preserve 
their  rights  as  principals  against  Benjamin  as  their  factor 
and  against  the  purchasers  of  the  consigned  goods,  but 
the  evidence  is  plainly  inconsistent  with  any  such 
claim. 

The  principles  which  should  control  the  decision  of 
the  case  at  bar,  and  which  are  to  be  deduced  from  the 
adjudged  cases,  are  that  whenever  the  agreement  of  the 
alleged  principal  and  factor,  whatever  they  may  style 
themselves  or  their  relation,  and  whether  the  agreement  be 
express  or  only  inferable  from  the  course  of  business, 
clearly  manifests  an  intention  that  the  alleged  factor  shall 
become  definitively  and  primarily  liable  upon  a  sale  for 
the  purchase  price  of  the  goods  consigned,  it  is  in  legal 
effect  a  sale  by  the  alleged  principal  to  the  alleged  factor^ 
out  of  which  arises  the  ordinary  relation  of  creditor  and 
debtor.  The  liability  of  the  alleged  factor  under  such  an 
agreement  is  repugnant  to  that  of  a  mere  agent  whose 
duty  to  remit  is  commensurate  only  with  the  amount  of 
the  money  which  he  has  actually  received  upon  a  sale  for 
his  principals  account. 

Ex  parte  White,  Re  Nevill  {L.  R,  6  C/i,  App,  397  ;  aff*d 
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by  the  House  of  Lords  sub.  nom.  Towle  v.  White,  21  W. 
R.  465  ;  also  cited  a,t  length  in  the  text  of  Benjamin  on 
Sales,  §  S98).  relied  upon  by  defendant's  counsel  is,  upon 
the  principle  stated,  distinguishable  from  the  case  at  bar. 
There  it  appeared  that  the  consignee  was  permitted  to 
manipulate  the  goods  consigned  to  suit  the  purposes  of 
his  trade  ;  that  he  was  to  be  liable  upon  a  sale  by  him  at 
fixed  rates,  irrespective  of  the  prices  at  which  he  had 
sold";  and  that  he  was  furthermore  to  pay  at  fixed  times 
without  reference  to  the  fact  of  payment  to  him  or  the 
terms  upon  which  the  sales  were  effected  by  him.  Lord 
Justice  James  remarked :  "  If  he  (Nevill)  was  entitled  to 
alter  them,  to  manipulate  them,  to  sell  them  at  any  price 
he  saw  fit  after  such  manipulation,  and  was  still  liable  only 
to  pay  for  them  at  a  price  fixed  beforehand  without  any 
reference  to  the  price  at  which  he  had  sold  them^  or  to  any^ 
thing  else,  then  the  fact  that  he  had  sold  them  in  a  par> 
ticular  month,  it  seems  to  me  impossible  to  say  that  the 
produce  of  the  goods  so  sold  was  the  money  of  the  con- 
signors, or  that  the  relation  of  vendor  and  purchaser  ex- 
isted  between  Towle  &  Co.  (consignors),  and  the  different 
persons  to  whom  Nevill  (consignee)  sold  the  goods.  *  *  * 
It  appears  to  me,  therefore,  to  be  the  necessary  con- 
clusion that  as  regards  these  transactions  Mr.  Nevill  was 
in  the  position  of  a  person  having  goods  *  on  sale  or 
return.*  "  Lord  Justice  Mellish  was  of  the  same  opinion,, 
observing:  **  But  if  the  consignee  is  at  liberty  to  sell  at 
any  price  he  likes  and  receive  payment  at  any  time  he 
likes,  but  is  to  be  bound  if  he  sells  the  goods  to  pay  the 
consignor  for  them  at  a  fixed  rate  and  at  a  fixed  time,  in 
my  opinion,  whatever  the  parties  may  think,  their  rela- 
tion is  not  that  of  principal  and  agent,  *  *  *  and  in 
point  of  law  the  alleged  agent  in  such  a  case  is  viaking  on 
his  own  account  a  purchase  from  his  alleged  principal,  and  is 
again  re  selling y 

Ex  parte  White  {Re  Nevill)  was  followed  and  approved 
in    Nutter  v,   Wheeler  (2   Lowell,    Mass.  U.    S.  Cir.  Ct- 
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346),  and  Re  Lin  forth  (4  Saivyer,  U.  S.  Cir.  Ct.  370), 
but  in  both  cases  the  facts  resembled  those  in  the  prin- 
cipal case  and  were  unlike  those  in  the  case  at  bar. 
In  Nutter  v.  Wheeler,  it  appeared  by  the  course  of  busi- 
ness between  the  alleged  principal  and  agent  that  the 
defendants  were  in  the  habit  of  sending  goods  manufac- 
tured by  them  to  plaintiff's  assignor  for  sale  upon  such 
terms  and  at  such  prices  as  the  latter  saw  fit,  he  to  remit 
to  them,  whenever  a  sale  was  made  at  specified  rates.  It 
was  held  that  the  facts  constituted  a  sale  to  plaintiff's 
assignor,  and  that  the  ownership  of  the  proceeds  of  the 
sale  by  him  passed  to  the  assignee  of  the  insolvent  agent. 
The  court  stated  that  by  the  terms  of  the  agency  the  con- 
signee may  be  the  agent  of  the  consignor  until  the  goods 
are  sold,  and  when  they  are  sold  become,  as  between  him 
and  the  consignor,  the  purchaser  and  principal  debtor  for 
the  goods  sold.  In  Re  Linforth,  A  had  agreed  to  supply  B 
with  goods  less  a  certain  discount.  B  was  to  pay  all  stor- 
age and  other  charges.  He  was  also  required  to  account 
for  and  pay  over  the  proceeds  of  the  sales  made  by  him 
once  in  every  three  months,  and  at  the  end  of  the  year  if 
A  should  so  require,  to  pay  for  all  goods  then  remaining 
unsold.  It  was  held  that  the  parties  were  vendor  and 
purchaser,  and  that  B  having  become  bankrupt,  A  could 
not  recover  of  his  assignees  the  proceeds  of  sales  effected 
by  B  before  his  bankruptcy  which  had  come  into  the 
hands  of  his  assignees. 

Plaintiffs  are  entitled  to  judgment  for  the  relief  de- 
manded, with  costs. 
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ESTATE   OF   HURD. 
Kings  County  Surrogate  s  Court ;  December ^  1893. 

1.  Reference?^     A  referee  appointed  by  the  surrogate's  court  in  an 

executor's  accounting  is  not  confined  to  an  action  in  order  to 
recover  his  fees,  if  he  is  unable  to  collect  them  ;  but  upon  his 
application  the  surrogate's  court  may,  in  the  exercise  of  its 
authority  over  the  executor  as  an  officer  of  court  holding  a 
fund  subject  to  its  control,  make  an  order  directing  the  execu- 
tor to  pay  the  fees  forthwith. 

Following  Attorney  General  z/.  Continental  Life  Ins.  Co.,  93  N. 
Y,  45 ;  and  distinguishing  Geib  v.  Topping,  83  Id,  46. 

2.  The  same.]     If  after  the   reference   a   stipulation   between  the 

parties,  made  before  the  reference,  that  the  referee  should  be 
allowed  a  fair  compensation,  but  not  fixing  the  amount,  is  re- 
pudiated, the  referee  can  only  be  allowed  the  statutory  com- 
pensation. 

Application  by  a  referee  in  an  executor's  accounting 
for  an  order  taxing  his  fees  and  directing  the  executor  to 
pay  the  same. 

Accounting  of  Matthew  H.  Ellis  as  executor,  etc.,  of 
Georgiana  Hurd,  deceased. 

The  facts  are  fully  stated  in  the  opinion. 

Abbott,  S. — The  executor  filed  his  account  in  this 
proceeding.  May  5,  1892.  Objections  thereto  were  filed 
and  a  reference  was  ordered  June  27,  1892.  There  were 
several  hearings  before  the  referee,  and  about  two  hundred 
pages  of  testimony  taken. 

The  reference  was  closed  and  the  referee  prepared  his 
report,  which  was  unsatisfactory  to  all  parties,  and  no  one 
would  take  it  up.  On  January  11,  1893,  the  referee  filed 
his  report  in  this  court,  within  sixty  days  from  the  final 
submission  of  the  case.     Nearly  a  year  has  elapsed  since 
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the  filing  of  the  report  and  no  steps  have  been  taken  by 
any  one  towards  the  confirmation  or  modification  of  the 
same,  and  the  fees  of  the  referee  remain  wholly  unpaid. 

This  is  an  application  by  the  referee  for  an  order  tax- 
ing his  fees  and  directing  the  accounting  executor  to  pay 
the  same  as  taxed. 

The  question  whether  the  surrogate  has  power  to  make 
such  an  order  seems  to  be  entirely  novel.  Section  2546 
of  the  Code  provides  that  the  surrogate  may  appoint  a 
referee  in  certain  special  proceedings,  whose  power  and 
compensation  (see  also  §  2566)  shall  be  the  same  as  a 
referee  appointed  by  the  Supreme  Court  for  the  trial  of 
an  issue  of  fact  in  an  action.  The  fees  of  a  referee 
appointed  under  this  section,  therefore,  are  limited  to 
those  of  a  referee  appointed  by  the  Supreme  Court. 

It  has  been  held  that  when  a  referee  appointed  by  the 
Supreme  Court  is  unable  to  collect  his  fees,  his  only 
remdy  is  by  action  (Geib  v.  Topping,  83  N,  Y.  46). 

It  is  claimed,  however,  that  •the  rule  laid  down  in 
Attorney  General  v.  Continental  Life  Ins.  Co.  (93  N.  V. 
45-47),  modifies  the  rule  enunciated  in  Geib  v.  Topping, 
supra,  and  should  apply  to  the  fees  of  a  referee  on  an 
executor's  account  as  well  as  to  those  of  a  referee  on  a 
receiver's  account,  the  powers  and  duties  of  both  officers 
being  quite  analagous. 

The  same  learned  judge  wrote  the  opinions  in  both 
the  cases  quoted  above,  and  I  think  he  intended  to  make 
a  distinction  as  to  the  payment  of  the  fees  of  a  referee 
dependent  upon  the  subject  matter  of  the  reference. 

An  ordinary  action  in  a  court  of  record  is  a  controversy 
between  individuals  to  adjust  their  private  rights  as  be- 
tween themselves.  There  is  no  fund  in  court  to  be  dis- 
tributed, nor  any  interest  or  jurisdiction  in  the  matter 
except  to  determine  the  dispute  according  to  the  forms 
of  law,  and  have  judgment  recorded.  The  successful  liti- 
gant collects,  if  he  can,  the  damages,  costs  and  disburse- 
ments so  awarded  to  him.     If  he  cannot,  it  is  his  private 
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misfortune,  as  to  which  the  court  awarding  judgment  has 
no  responsibility  and  no  concern. 

In  an  accounting  proceeding  in  the  surrogate's  court, 
the  situation,  power  and  duty  of  the  court  are  quite  differ- 
ent. The  accounting  executor  is  its  officer  over  whom  it 
has  general  supervision  and  control  {Code  Civ,  Pro,  §  2472, 
subd.  3).  It  is  his  duty  as  such  officer  to  manage,  pay  out 
and  distribute  the  personalty  according  to  the  will  of  the 
testator,  and  as  directed  or  approved  by  the  court  that,  by 
its  letters  testamentary,  has  authorized  him  so  to  do.  For 
the  purpose  of  such  distribution  the  fund  is  in  court,  and 
there  the  executor  seeks  the  final  approval  of  his  acts,  with 
directions  as  to  the  distribution  of  the  funds  remaining 
and  his  discharge  from  the  responsibilities  of  his  office. 
To  ascertain  the  facts  in  the  matter,  the  court  appoints 
another  as  its  officer,  i,  e,,  a  referee,  and  being  furnished 
with  his  report,  approves  or  disapproves  of  the  conduct 
of  its  accounting  officer. 

Such  a  distinction  as  the  foregoing  must  have  entered 
Judge  Rapallo's  mind  when  he  said,  in  Attorney  General 
V,  Continental  Life  Ins.  Co.  {supra) : 

"  Ordinarily,  a  referee  must  look  for  his  fees  to  the 
party  who  takes  up  the  report,  and  not  to  the  adverse 
party  (Geib  v.  Topping,  83  N,  Y,  46).  In  this  case  the 
party  in  whose  favor  the  report  was  made,  being  a  receiver 
appointed  by  the  court,  whose  legal  expenses  are  properly 
payable  out  of  the  fund,  the  court  had  power  in  the  first 
instance  to  order  the  referee's  fees  paid  directly  out  of  the 
fund." 

I  think  the  analogy  between  a  receiver  and  an  executor 
or  administrator  is  sufficiently  complete  to  apply  the  rule 
last  laid  down.  Both  are  officers  of  a  court  which  holds 
a  fund  as  to  which  both  must  account,  and  from  which, 
before  distribution,  the  proper  charges  of  each  must  be 
deducted.  % 

An  appraiser,  like  a  referee,  is  appointed  by  the  surro- 
gate's court  to  aid  it  in  certain  directions.     Section  2565 
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provides  that  his  fees  shall  be  taxed  by  the  surrogate  and 
paid  by  the  executor  or  administrator.  I  think  the  same 
principle  applies  to  the  fees  of  a  referee.  This  is  not  a 
question  of  a  disputed  claim  against  an  executor,  but  sim- 
ply the  enforcing  by  the  surrogate  of  the  collection  of  part, 
of  the  fees  of  his  court. 

If  the  surrogate  has  the  power  to  appoint  a  referee,  it 
would  seem  that  such  power  should  carry  with  it  the  right 
to  direct  the  compensation. 

Surrogate  Rollins  (Matter  of  Kraus,  4  Detn,  217)  says : 
•'  If  the  referee  shall  see  fit  to  file  his  report  without  ex- 
acting his  fees,  provisions  may  be  made  in  the  decree  or 
order  that  may  thereafter  be  entered  in  this  proceeding  for 
the  payment  of  those  fees  by  such  of  the  parties  hereto  as 
may  be  found  justly  chargeable  therefor." 

There  was  a  stipulation  between  the  parties  entered  on 
the  minutes  that  the  referee  should  be  allowed  a  fair  com- 
pensation beyond  the  statutory  fees,  but  the  precise  rate 
was  not  fixed.  This  stipulation  is  now  repudiated.  In 
such  case  the  court  has  no  power  to  grant  more  than  the 
statutory  compensation.  This  sort  of  practice,  however, 
was  aptly  characterized  by  Judge  Gray  in  Griggs  v.  Day 
(135  N,  V.  469),  where  he  says, at  page  472  :  "  In  the  pres« 
ent  case  the  defendants  have  sought  to  escape  upon  a 
purely  technical  objection  from  the  effect  of  a  written 
stipulation,  which  it  was  their  duty  to  recognize,  and 
which  the  promptings  of  a  moral  and  honorable  sense 
should  have  impelled  them  to  abide  by." 

I  will  tax  the  referee's  fees  at  ninety-six  dollars  ;  and 
he  may  present  an  order  directing  the  executor  to  pay 
them  forthwith  ;  and  also  the  fees  of  the  stenographer, 
amounting  to  one  hundred  and  sixty  dollars  and  ninety- 
five  cents ;  in  all  the  sum  of  two  hundred  and  fifty-six 
dollars  and  ninety-five  cents. 
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CORLEY  V.  McEMEEL. 
JV.  Y.  Supreme  Court  Circuity  Kings  County ;  December y  1893. 

1.  Evidence,']    Probate  in  the  surrogate's  court  of  a  will  relating  to 

real  estate  is  not  essential  to  its  admissibility  in  evidence  in 
an  action  involving  the  title  to  the  real  estate  devised,  but  the 
will  may  be  proved  upon  the  trial  of  such  action,  and  if  estab- 
lished received  in  evidence. 

2.  Former  adjudication^    A  decree  of  the  surrogate  refusing  to 

probate  a  will  relating  to  real  property  is  not  conclusive  upon 
the  devisees  in  a  subsequent  action. 

3.  The  same.]    Such  decree  is  admissible  in  evidence  in  a  subse- 

quent action  in  which  the  will  is  sought  to  be  established,  and 
is  at  least  res  adjudicata  as  to  the  right  to  have  it  probated  in 
the  surrogate's  court. 

4.  The  same.]    Whether  such  decree,  as  well  as  a  decree  admitting 

such  a  will  to  probate,  is  presumptive  evidence  as  to  all  mat- 
ters determined  by  the  surrogate — Quaere, 

Trial  at  circuit  without  a  jury. 

Action  for  the  partition  of  lands  which  formerly  be- 
longed to  Patrick  Trenor,  deceased,  brought  by  Rose 
Corley,  one  of  his  heirs-at-law,  against  James  McEmeel 
and  others,  in  which  judgment  was  also  asked,  that  a  pre- 
tended devise  to  one  of  the  defendants,  Annie  E.  Stover, 
contained  in  a  paper  purporting  to  be  the  will  of  the  said 
Patrick  Trenor,  be  declared  null  and  void,  and  that  the 
instrument  be  adjudged  not  to  be  the  will  of  Patrick 
Trenor. 

The  further  facts  are  fully  stated  in  the  opinion. 

Robert  Sewell  and  Edward  F.  Dwight,  for  the  plaintiff^ 
and  others. 

Boardman  &  Boardman  and  Charles  /.  Patterson,  for 
certain  defendants. 
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Kellogg,  J. — The  instrument  purporting  to  be  the 
last  will  of  Patrick  T.  Trenor  was,  on  petition  of  the  ex- 
ecutors named  therein,  presented  to  the  surrogate  of  the 
city  and  county  of  New  York  in  April,  1888.  All  the 
parties  claiming  as  legatees  or  devisees  under  the  will  and 
all  the  heirs-at-law  of  the  deceased  Trenor  appeared  in 
that  court,  and  each,  represented  by  able  counsel,  took  part 
in  the  contest  there  over  the  probate  of  the  will  as  a  will 
of  real  and  personal  property.  The  contest  was  long  con- 
tinued and  vigorous,  as  appears  by  the  papers  oflered  in 
evidence.  The  will,  among  other  grounds,  was  claimed 
by  the  contestants — the  heirs-at-law  and  the  attorney  gen- 
eral of  the  State — to  have  been  procured  by  fraud  and 
undue  influence  ;  and  it  was  decided  by  the  surrogate,  who 
made  his  decree  in  October,  1889,  "that  ^^^  execution 
thereof  (the  will)  by  him  (Trenor)  was  procured  by  fraud 
and  while  he  was  under  restraint  and  undue  influence  ;  and 
that  the  said  instrument  was  null  and  void  as  for  the  last 
will  and  testament  of  Patrick  Trenor.**  The  decree  of  the 
surrogate  has  not  been  reversed  on  appeal  or  revoked  by 
the  surrogate. 

The  plaintiflF  in  this  partition  suit  contends  that  the 
decree  is  conclusive  upon  the  devisees  as  to  all  matters 
determined  by  the  surrogate. 

The  defendant,  Annie  Stover,  devisee  in  the  will  of  this 
property,  sought  to  be  partitioned,  and  in  possession, 
claims  the  right  to  make  proof  here  of  the  will,  notwith- 
standing the  decree  of  the  surrogate. 

If  this  was  a  new  question,  it  might  be  regarded  as  a 
serious  one,  and  one  surrounded  with  doubts  not  easily 
and  satisfactorily  solved. 

There  is  no  doubt  but  the  surrogate  had  jurisdiction 
of  the  subject  matter  and  of  all  the  parties,  and  had 
power  to  make  just  the  decree  he  did  make.  Under  the 
well  understood  general  law  as  to  the  effect  to  be  given 
to  decrees  or  judgments,  this  decree  ought  to  be  conclu- 
sive.    It    is  conclusive,  as  all  agree,  so   far  as  the   will 
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relates  to  personal  property  or  the  right  to  administer 
conferred  by  the  will.  But  the  statutes  sometimes  in 
terms,  and  the  courts  always  by  construction,  have  from 
the  beginning  kept  up  a  distinction  between  the  real  and 
personal  in  the  same  instrument,  and  a  corresponding 
distinction  as  to  the  effect  to  be  given  to  a  decree  of  a 
surrogate  touching  a  testator's  unsoundness  of  mind, 
fraud  practiced  in  procuring  the  will,  and  all  other  matters 
relating  to  the  validity  of  the  instrument.  These  ques- 
tions the  surrogate  may  pass  upon — must  pass  upon.  His 
decision  is  potent  and  conclusive  as  to  all  the  testator's 
personal  property,  be  it  much  or  little ;  but  as  to  the 
realty  the  decree  determines  nothing.  The  absurd  results 
of  finding  by  ftne  court  a  testator  to  be  of  sound  mind  and 
so  disposing  of  his  money,  bonds  and  chattels  as  he 
directs,  and  then  finding,  by  another  court  of  competent 
jurisdiction,  the  testator  to  be  of  unsound  mind,  and  so 
turning  over  his  houses  and  lands  to  the  same  persons 
for  whom  the  testator  may  have  already  provided  with 
his  personal  estate,  may  be  criticised  as  reflecting  no 
great  credit  upon  the  authors  of  our  system  touching  the 
probate  of  wills  ;  but  the  power  of  correction  does  not 
seem  to  be  vested  in  the  courts. 

The  State  inherited  from  the  colonial  laws  the  prac- 
tice existing  in  the  Prerogative  Court — the  governor  of 
the  colony  and  his  delegate — of  forcing  wills  of  personal 
property  to  be  first  probated  before  they  could  be  offered 
in  count  as  evidence,  and  following  the  colonial  law  made 
the  probate  and  denial  of  probate  conclusive  upon  all 
parties. 

As  early  as  the  Act  of  April,  1786.  the  Legislature  also 
provided,  touching  wills  of  real  estate,  **  That  where  real 
■estate  shall  be  devised  by  will,  etc.,  the  executors  or  other 
persons  interested  may  cause  the  will  to  be  brought  before 
the  Court  of  Common  Pleas  of  the  county  where  the 
lands  lie,  and  the  court  shall  cause  the  witnesses  to  be 
examined  in  open  court ;  and  if  it  shall  appear  that  the 
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will  was  duly  executed  and  the  testator  of  sound  mind,, 
etc.,   the   court   shall   direct  the   will    and   proof  to   be  ' 

recorded.     But   the  court  shall   not   proceed   to  examine  i 

witnesses,  etc.,  until  notice  shall  be  given  to  the  heirs,  or  ' 

if  not  to  be  found  within  the  State,  fixed  up  at  the  last  i 

place  of  abode  of  such  testator  at  least  fifteen  days  before 
such  examination.  .  .  .  The  record  of  wills  so 
proved  and  recorded  shall  be  as  good  and  eflfectual  in  all 
cases  as  the  original  wills  would  be  if  produced  and 
proved.'* 

Justice  Kent  held  in  Jackson  ex  dem  Woodhue  v. 
Rumsey  (3  Johns,  Cases,  558),  as  to  this  law,  *'  that  it  never 
intended  that  the  proof  so  taken  should  be  conclusive  up- 
on the  heir.  .  .  .  Nor  does  there  seem  to  be  any  ground 
for  the  suggestion  that  the  statute  had  an  eye  to  this 
mode  of  proof  as  a  substitute  for  the  mode  of  establishing 
a  will  in  chancery ;  for  if  a  question  of  fraud  in  obtaining^ 
the  will  or  on  the  sanity  of  the  testator  arises  in  that  court, 
it  is  never  tried  there,  but  an  issue  of  law  is  uniformly 
directed." 

No  material  change  was  made  in  the  law  or  in  the  con- 
struction given  to  it  by  the  courts  down  to  the  adoption 
of  the  Revised  Statutes  in  1837. 

In  Bogardus  v.  Clark  (4 /iz/]^^,  626),  decided  in  1834, 
the  chancellor  says :  **  In  this  case,  however,  even  if  it 
had  appeared  from  the  bill  and  answer  that  the  parties  to 
the  present  controversy  were  all  actual  parties  to  the  litiga- 
tion before  the  surrogate  and  upon  the  appeal,  the  decis- 
ion of  the  chancellor,  acting  as  an  Appellate  Court  of 
Probate,  against  the  competency  of  the  decedent  to 
make  a  valid  will  of  personal  estate,  would  not  have  been 
conclusive  evidence  in  this  suit  of  the  invalidity  of  the 
devise  of  the  real  estate  to  Mrs.  Sawyer,  although  such 
devise  was  contained  in  the  same  will  which  was  then  in 
controversy  as  a  will  of  personal  property.  .  .  .  The  pro- 
bate courts  having  the  exclusive  jurisdiction  and  right  to 
decide  as  to  the  validity  of  a  will  of  personal  estate,  but 
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having  no  authority  whatever  to  determine  the  right  as  to 
the  real  estate  claimed  under  the  will,  or  to  decide  any 
-question  which  can  have  the  effect  to  deprive  the  heir- 
at-Iaw  or  the  devisee  of  his  common  law  right  of  trial  by 
jury  so  far  as  concerns  the  devise  of  real  estate  ;  without 
taking  up  time  to  inquire  more  particularly  into  the 
reasons  for  this  seeming  exception  to  a  general  rule,  it  is 
sufficient  to  say  that  the  law  appears  to  be  well  settled 
that  the  sentence  of  a  surrogate,  or  of  a  higher  court  hav- 
ing power  to  review  his  decision  in  relation  to  the  com- 
petency of  the  testator  to  make  a  will  of  personal  property, 
is  not  conclusive  upon  the  parties  to  that  litigation  in  a 
subsequent  suit  as  to  the  validity  of  a  devise  of  real  estate 
contained  in  the  same  will." 

That  before  the  Revised  Statutes  it  was  not  necessary 
to  establish,  probate  or  record  a  will  of  resll  estate  before 
the  will  could  be  offered  in  evidence  in  an  action  aj  law, 
is  abundantly  shown  by  reference  to  Jackson  ex  dent  Bur- 
hans  V.  Blanshan  (3  Johns,  291,  292) ;  Jackson  z/.  La  Grange 
(19  Id.  386);  Jackson  v.  Luquere  (5  Cow,  221);  Jackson 
ex  dem  Kellogg  v.  Vickory  (.1  Wend,  407) ;  Jackson  ex  dem 
Bowman  v.  Christman  (4  Id.  277,  278)  ;  Cogardus  v,  Clark 
(4  Paige,  623).  The  original  will  might  be  offered  and 
proved  upon  trial,  though  never  probated  or  recorded.  And 
when  the  will  was  old  and  the  party  claiming  under  it  was 
in  possession,  it  stood  upon  a  footing  with  ancient  deeds 
and  was  received  in  evidence  without  proof. 

The  Revised  Statutes  provided,  §  29 :  "  The  probate 
of  any  will  of  personal  property  taken  by  a  surrogate  hav- 
ing jurisdiction,  shall  be  conclusive  evidence  of  the  validity 
of  such  will  until  such  probate  be  reversed  on  appeal  or 
revoked  by  the  surrogate  as  herein  directed,  or  the  will  be 
declared  void  by  a  competent  tribunal." 

After  providing  for  probate  of  wills  of  real  estate 
before  a  surrogate,  §  15  says:  "Every  will  so  proved 
shall  have  a  certificate  of  such  proof  endorsed  thereon, 
signed  by  the  surrogate  and  attested  by  his  seal  of  office, 
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■  . 

J  and  may  be  read  in  evidence  without  further  proof  thereof. 

j'  The  record  of  such  will  made  as  aforesaid  and  the  exem- 

plification  of  such  record  by  the  surrogate  in  whose  custody 
the  same  may  be  shall  be  received  in  evidence,  and  shall 
be  as  effectual  in  all  cases  as  the  original  will  would  be  if 
produced  and  proved,  and  may  in  like  manner  be  refuted 
by  contrary  proof.*' 

The  law  so  remained  without  material  change  until 
the  adoption  of  the  present  Code.  It  is  unnecessary  to 
say  that  the  courts  have  in  all  cases  construed  these  pro- 
visions as  to  wills  of  real  estate  to  mean  that  such  a  will 
so  probated  determined  nothing,  but  simply  relieved  the 
claimant  under  the  will  of  the  necessity  of  making  proof 
of  the  will  when  offered  in  evidence  in  an  action  at  law. 
It  became  by  such  probate  presumptively  established  as 
the  will  of  the  testator.  The  proof  had  once  been  made 
in  the  surrogate  court  which  was  to  be  accepted  as  a  sub- 
stitute for  the  proof  required  in  an  action  at  law  where  an 
unprobated  will  was  offered  in  evidence.  In  other  words, 
the  courts  give  to  the  probate  by  the  surrogate  of  a  will 
of  realty  precisely  the  same,  force  that  is  given  to  the 
certificate  of  acknowledgement  by  a  competent  officer, 
which  is  attached  to  a  deed. 

While  the  statute  law  does  not  say  in  words  what 
effect  shall  be  given  to  a  decree  of  a  surrogate  denying 
probate  for  any  cause  whatever,  still  the  courts  have  uni- 
formly held  that  the  law  was  not  enacted  to  protect  the 
interest  of  the  heir-at-law  alone,  and  have  held  that  the 
devisee  under  the  will  is  not  concluded  by  such  a  decree, 
and  such  denial  in  fact  determines  nothing  against  the 
devisee  and  nothing  in  favor  of  the  heir-at-law. 

In  Harris  v,  Harris  (26  N,  K  433,  437),  WRIGHT,  J., 
says :  **  Nor  can  it  be  claimed  that  the  probate  of  a  will,  not 
lost  or  destroyed,  in  a  surrogate  court,  or  one  lost  or  de- 
stroyed in  the  Supreme  Court,  under  the  provisions  of  the 
Revised  Statutes,  is  in  either  case  conclusive  as  to  real  es- 
tate.    It  is  conclusive  as  to  personal,  but /r/w^i  facie  only 
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as  to  real.  And  a  failure  to  have  a  will  probated  either  in 
the  surrogate's  court  or  Supreme  Court  does  not  prevent 
those  claiming  under  it  from  setting  up  and  establishing 
their  title  by  common  law  evidence  in  an  action  in  any 
court,  either  of  law  or  equity,  where  the  title  to  the  real 
estate  thereby  devised  may  be  involved." 

An  action  had  been  once  brought  by  the  devisees  in 
the  Supreme  Court  to  establish  the  will  as  a  lost  or  destroyed 
will,  and  judgment  had  been  rendered  in  that  action,  after 
a  contest  by  the  heirs-at-law,  against  the  will.  This  judg- 
ment  in  the  case  above  cited  was  held  to  determine 
nothing  against  the  devisees. 

We  next  come  to  the  provisions  of  the  present  Code. 
§  2626,  relating  to  wills  of  personal  property,  reads  as  fol- 
lows :  "  A  decree  admitting  to  probate  a  will  of  personal 
property,  made  as  prescribed  in  this  article,  is  conclusive 
as  an  adjudication  upon  all  questions  determined  by  the  sur- 
rogate  pursuant  to  this  article,  etc."  .  .  Section  2627  reads 
as  follows :  "  A  decree  admitting  to  probate  a  will  of  real 
property  made  as  prescribed  in  this  article  establishes  pre- 
sumptively only  all  the  matters  determined  by  the  surro- 
gate pursuant  to  this  article,  as  against  a  party  who  was 
duly  cited  or  has  offered  a  person  claiming  from,  through 
or  under  him,  etc." 

While  the  language  here  is  different  from  that  used  in 
the  Revised  Statutes,  the  meaning  is  clearly  the  same,  and 
expresses  just  the  construction  placed  by  the  courts  upon 
the  provisions  of  the  Revised  Statutes. 

In  the  Matter  of  Will  of  Gouraud  (95  N.  Y,  256,  258), 
Earl,  J.,  says  :  '*  But  it  was  the  design  of  the  statute  by  a 
general  rule  to  give  parties  a  full  and  ample  opportunity  to 
resist  the  probate  of  a  will  disposing  of  all  of  the  testator's 
property.  The  opportunity  for  litigation  as  to  the  probate 
of  a  will  of  real  estate  is  still  greater  under  §  15  (Rev.  St.). 
The  probate  of  such  a  will  is  never  conclusive  ;  and  when- 
ever title  to  real  estate  is  attempted  to  be  made  under  it, 
its  validity  may  be  resisted  on  precisely  the  same  grounds 
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that  were  litigated  when  it  was  admitted  to  probate,  or 
upon  any  other  grounds.  The  probate  of  a  will  of  real 
estate  is  not  res  adjudicata  against  anybody.  .  .  All  the 
provisions  to  which  we  have  referred  have  been  substan- 
tially re-enacted  in  the  Code.  Sections  2626  and  2627  give 
substantially  the  same  effect  to  the  probate  of  wills  of  real 
and  personal  property  as  was  provided  in  the  Revised 
Statutes." 

That  it  was  the  intention  of  the  Codifiers  to  make  no 
change  in  this  respect,  if  not  entirely  clear  from  the  new 
language  used  by  them,  becomes  clear  by  reference  to  their 
notes  upon  revision. 

It  only  remains  to  determine  whether  the  decree  of  the 
surrogate  and  papers  connected  therewith  offered  in  evi- 
dence by  the  counsel  for  plaintiff  are  admissible  to  estab- 
lish prima  facie  the  invalidity  of  the  will,  or  are  admissible 
for  any  other  purpose.  As  under  the  stipulation  the  ques- 
tions touching  the  validity  of  the  will  must  be  tried  before 
a  jury,  with  or  without  precise  questions  being  framed 
before  trial,  this  question  is  hardly  pertinent  here,  since  it 
does  not  bear  upon  any  other  issue  in  the  case.  I  think  it 
should  be  left  to  the  decision  of  the  court  when  that  issue 
shall  be  tried.  The  Code  provides  that  a  "  decree  admit- 
ting to  probate  a  will  of  real  property  **  is  presumptive  evi- 
dence of  all  matters  determined  by  the  surrogate,  but  is 
silent  as  to  the  effect  of  a  decree  refusing  probate. 

The  same  language  is  used,  however,  relating  to  wills 
of  personal  property  ;  and  here,  too,  the  Code  is  silent  as 
to  the  effect  of. a  decree  refusing  probate.  It  would,  I 
think,  in  the  case  of  a  decree  refusing  probate  of  a  will 
of  personal  property,  hardly  be  contended  that  this  had 
not  the  same  force  given  by  the  Code  to  a  decree  admit- 
ting the  will  to  probate.  Section  2625  provides  as  to  both 
wills  of  personal  and  of  real  property  that  where  the  surro- 
gate decides  **  against  the  sufficiency  of  the  proof  or  against 
the  validity  of  the  will,"  that  he  shall  make  a  decree  accord- 
ingly, and  if  required  must  state  the  grounds  of  his  decision. 
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The  object  of  providing  for  a  decree  in  such  cases  and 
the  eflect  of  such  a  decree  is  not  clear  unless  it  is  to  be 
regarded  as  res  adjudicata  as  to  wills  of  personal  property, 
and  as  to  the  right  to  administer  the  personal  estate,  and 
-as  to  wills  of  real  estate,  I  think  such  a  decree  must  at 
least  be  regarded  as  res  adjudicata  as  to  the  right  to  have 
it  probated  at  all.  Whether  it  may  be  further  regarded 
zs prima  facie  evidence  of  the  invalidity  of  the  will,  I  do 
not  decide.  What  may  be  the  rights  of  Fitzgerald,  and 
how  such  rights,  if  any,  in  equity,  he  has,  should  be  pro- 
tected by  the  final  decree,  I  do  not  determine  ;  since  it  is 
provided  by  the  stipulation  or  in  open  court  that  in  case 
any  question  shall  be  submitted  to  the  jury,  further  proof 
might  be  offered  by  the  plaintiff  touching  the  Fitzgerald 
claim. 

The  question  of  the  validity  or  invalidity  of  the  will 
of  Patrick  Trenor  must  go  to  a  jury.  If  a  jury  shall  find 
that  the  will  is  for  any  cause  invalid,  then  the  real  estate 
in  controversy  falls  to  the  heirs-at-law  subject  only  to  such 
lien  or  title  of  Fitzgerald  as  may  be  hereafter  determined 
by  the  court  before  which  the  remaining  evidence  is  taken. 
If  the  jury  shall  find  the  will  valid,  and  to  be  the  will  of 
Patrick  Trenor,  then  this  action  fails. 


CENTRAL  TRUST  CO.  OF  N.  Y.  z/.  N.  Y.  EQUIP- 
MENT  CO. 

N.    K  Supreme  Courts  General  Term,  First  Department  ; 
December^  1893. 

BillSy  notes,  etc, :  form  an  interpretation.^  A  lease  contained  an 
express  agreement  by  lessee  to  pay,  as  rent,  a  specified  sum  per 
quarter,  and  stated  that  such  rent  was  evidenced  by  certain 
promissory  notes  executed  by  the  lessee  *  but  the  instruments 
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executed  by  the  lessee  as  evidence  of  the  rent  contained  no 
express  promise  to  pay.  Held,  that  the  lease  and  such  instru- 
ments must  be  construed  together,  and  the  intent  of  the  parties 
should  control,  and  that  in  an  action  against  the  maker  of  such 
instruments,  he  could  not  contend  that  they  were  not  promis' 
sory  notes.* 

Appeal  by  plaintiff  from  an  interlocutory  judgment  of  a 
Special  Term  of  the  Supreme  Court,  first  district,  sustain- 
ing defendant's  demurrer  to  the  complaint. 

The  action  was  brought  by  the  Central  Trust  Com- 
pany of  New  York  against  the  N.  Y.  Equipment  Company 
upon  eight  written  instruments  known  as  lease  warrants. 

The  complaint  pleaded  each  instrument  as  a  separate 
cause  of  action.  The  form  of  each  instrument  was  the 
same  except  as  to  date  and  number,  and  the  statements  of 
the  several  causes  of  action  were  substantially  alike.  As 
a  first  cause  of  action  it  was  alleged,  among  other  things, 
that  defendant  made  and  executed  twenty  certain  promis- 
sory notes  in  accordance  with  the  provisions  of  a  lease 
entered  into  by  defendant ;  that  in  and  by  one  of  these 
promissory  notes  dated  April  i,  1889,  the  defendant  for 
value  received  promised  to  pay  without  grace  on  a  day- 
mentioned  to  the  order  of  itself,  $4,500  at  the  oflftce  of  the 
plaintiff  in  the  City  of  New  York.  A  copy  of  said  prom- 
issory note  was  then  set  forth  as  follows : 

'*  $4,500.  "  Nev^  York,  April  i,  1889. 

**  Without  grace  on  the  first  day  of  July,  1891,  there 
will  be  due  to  the  order  of  the  New  York  Equipment 
Company  forty-five  hundred  dollars,  for  rental  of  300  box 
cars  under  contract  of  lease  of  even  date  herewith,  payable 
at  the  office  of  the  Central  Trust  Company  in  the  City  of 
New  York. 

"  The  New  York  Equipment  Company, 

"  No.  9.  "  By  Jas.  Irvine,  President. *• 

*  See  note  at  the  end  of  this  case. 
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It  was  then  alleged  that  such  note  was  endorsed  by- 
defendant  and  transfeircd  to  plaintiff  before  maturity; 
and  that  at  maturity  it  was  presented  at  the  place  therein 
specified,  and  payment  demanded,  which  was  refused,  and 
that  no  part  thereof  had  been  paid. 

By  the  lease,  annexed  to  the  complaint,  defendant 
leased  from  the  U.  S.  Rolling  Stock  Company  specified 
railroad  equipments  and  rolling  stock  for  five  years,  and  as 
rent  agreed  to  pay  the  Rolling  Stock  Company  $4,500  per 
quarter,  which  rent  was  stated  to  be  evidenced  by  twenty 
**  promissory  notes  "  executed  by  defendant  for  $4,5CX> 
each. 

Defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a.  cauge 
of  action. 

The  Special  Term  sustained  the  demurrer  and  plaintiff 
appeals. 

Adrian  H.  Joline  and  Henry  IV.  Calhoun  {Butler^ 
Stillman  &r  Hubbard,  attorney.s)  for  appellant. — I.  The 
instruments  in  question  are  in  the  form  of  due  bills,  and 
are  promissory  notes  (Citing  Kimball  v,  Huntington,  10 
Wend.  675  ;  Russell  i'.  Whipple,  2  Cowcn,  536  ;  Sackett  v. 
Spencer,  29  Barb.  180;  Daniel's  Negotiable  Instruments, 
4th  Ed.  §§  36-39 ;  Edward's  Bills,  3rd  Ed.  §  141  ;  i  ^.  S. 
§§  I,  5  ;  Id.  8th  Ed.  p.  2499;  Plets  v.  Johnson,  3  Hill, 
112  ;  Carver  v.  Hayes,  47  Me.  257 ;  McClelland  v.  Norfolk 
Southern  R.  R.  Co.,  1 10  N.  Y.  469). 

II.  The  reference  in  the  instruments  to  another  instru- 
ment does  not  affect  their  negotiability  (Citing  Jury  z'. 
Barker,  £■///>,  Blackburn  &  Ellis,  4^9  \  Taylor  v.  Currie, 
109  Mass.  36 ;  Chicago  Ry.,  etc.,  Co.  v.  Merchants'  Bank, 
136  U.  S.  268  ;  Daniel's  Negotiable  Instruments,  §g  5  la,  790, 
797  ;  Wells  V.  Brigham,  60  Mass.  6;  Mabie  v.  Johnson,  8 
Hun,  309 ;  McClelland  v.  Norfolk  Southern  Ry.  Co.,  i  lo 
N.  Y.  469,474  ;  White  v.  Vermont,  etc.,  R.  R.  Co.  21  How. 
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U,  5.  575;  Jones  on  Corporate  Bonds  and  Mortgages,  % 
185  ;  Harvey  v,  R.  I.  Locomotive  Works,  93  U,  5.  664; 
Heryford  v,  Davis,  102  Id,  235  ;  Davis  v.  McCready,  17  N. 
Y.  230;  Saddler  v.  White,  14  La,  Am,  173 ;  Brooks  v,  Chris- 
topher,  5  Duer,  216;  Bank  v,  Casson,  39  La,  Am,  865  ; 
Craig  V,  Sibbett,  15  Pa,  St.  238  ;  Patten  v,  Gleason,  106 
Mass,  439). 

Thomas  Thatcher  and  Philip  G,  Bartlett  {Simpson, 
Thatcher  &  Bartlett\  attorneys  for  respondent. — I.  The 
instrument  is  not  a  promissory  note,  because  it  contains 
no  promise  whatever  (Citing  Smith  v,  Allen,  5  Day,  337 ; 
Currier  v,  Lockwood,  40  Conn,  349;  Gay  v,  Rooke,  151 
Mass,  115). 

IK  The  instrument  is  not  a  promissory  note,  because 
it  shows  upon  its  face  that  its  engagement  is  conditional 
(Citing  Oatman  v,  Taylor,  29  N,  Y,  649 ;  Fletcher  v. 
Thompson,  14  How,  Pr.  308 ;  Considerant  v,  Brisbane,  Id, 
487;  Chase  v.  Kellogg,  13  A^.  Y,  Supp,  351  ;  Munger  v. 
Shannon,  61  N.  Y,  251;  Brill  v,  Tuttle,  81  Id,  454, 
457 ;  Ehrichs  v,  DeMill,  75  Id,  370). 

Van  Brunt,  P.  J. — This  action  was  brought  upon 
«ight  instruments  in  writing,  being  declared  upon  separ- 
ately. The  complaint  alleges  as  to  each  the  plaintiff's 
incorporation  and  that  of  the  defendant;  and  that  on 
April  I,  1889,  the  United  States  Rolling  Stock  Com- 
pany and  the  defendant  made  and  executed  a  certain  agree- 
ment of  lease,  a  copy  of  which  is  annexed  to  the  com- 
plaint, and  at  the  time  of  the  execution  and  delivery  of 
said  agreement,  said  defendant  made  and  executed  its 
twenty  certain  promissory  notes  in  writing  in  accordance 
^vith  said  agreement  of  lease,  and  that  on  or  about 
April  I,  1889,  said  defendant  made  its  certain  prom- 
issory note,  being  one  of  the  twenty  promissory  notes  in 
writing  above  referred  to,  dated  on  the  last  mentioned 
<lay,  wherein  and  whereby  for  value  received,  it  promised 
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to  pay  without  grace  on  June  rst,  to  the  order  of 
itself  at  the  office  of  the  plaintiff  in  the  City  of  New 
York,  forty-five  hundred  dollars,  and  said  promissory  note 
is  then  set  out  in  haec  verba. 

The  complaint  then  alleges  that  said  note  was  there- 
upon duly  indorsed  in  blank  by  the  defendant^  and  as  so 
indorsed  duly  transferred  to  the  plaintiff  before  maturity 
thereof  and  for  value,  and  the  plaintiff  is  now  and  ever 
since  has  been  the  holder  thereof ;  that  at  the  maturity 
of  said  note  the  same  was  duly  presented  for  payment  at 
the  place  therein  specified,  and  payment  demanded  and 
refused,  and  that  the  whole  amount  thereof  with  interest 
from  July  i,  1891,  is  now  due  and  payable  to  the  plaintiff 
from  the  defendant. 

The  lease  referred  to  in  the  complaint  between  the 
United  States  Rolling  Stock  Co.  and  the  defendant,  The 
N.  Y.  Equipment  Co.,  so  far  as  it  is  necessary  to  state  the 
same  for  a  proper  consideration  of  the  question  presented 
upon  this  appeal,  is  as  follows  ; 

"  Equipment  Lease  by  the  United  States  Rolling 
Stock  Co.,  hereinafter  called  the  lessor,  to  The  New 
York  Equipment  Co.,  hereinafter  called  the  lessee. 

"The  lessee  above  named  hereby  acknowledges  that, 
it  has  leased  from  the  lessor  for  a  period  of  five  years 
and  has  taken  into  its  custody  at  Memphis,  Tenn.,  the 
following  railroad  equipment  and  rolling  stock,  to  wit : 
Three  hundred  (300)  box  cars,  marked  *  Central  Railroad 
&  Banking  Co.  of  Georgia,'  and  numbered  2600  to  2S99, 
both  inclusive,  and  in  consideration  of  the  use  of  said 
property  and  the  stipulations    hereinafter   contained,  said  I 

lessee  agrees  with  said  lessor  as  follows  : 

"  The  said  lessee  agrees  to  pay  to  the  said  lessor,  as 
rent  for  the  use  of  said  property,  the  sum  of  S4»Sco  per 
quarter,  which  rent  is  evidenced  by  the  twenty  promis- 
sory notes  executed  by  said  lessee  for  the  sum  of  S4-500 
each,  payable,  respectively,  on  the  first  day  of  each  suc- 
cessive  quarter  on  and  after   July    r,    1889.      Said  rail- 
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road  equipment  and  rolling  stock  were  at  the  time  of 
shipment,  and  still  are,  the  exclusive  property  of  said 
lessor,  and  said  lessee  agrees  to  hold  the  same  until  the 
determination  of  this  lease,  on  or  before  April  i,  1894, 
A.  D.,  at  the  lessee's  own  risk,  and  on  said  April  i, 
1894,  or  the  prior  determination  of  this  lease,  the  lessee 
shall  and  will  return  the  same  to  the  lessor  in  their  pres- 
ent good  order  and  condition,  reasonable  wear  and  tear 
alone  excepted,  and  without  excuse  for  non-delivery  on 
account  of  any  accident,  unavoidable  or  otherwise,  unless 
the  same  shall  have  been  purchased  by  the  said  lessee 
from  the  lessor  within  the  time  and  in  the  manner  herein- 
after specified." 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  diemurrer  was  sustained  upon  the 
ground  that  the  written  instruments  set  up  in  the  com- 
plaint were  not  negotiable  promissory  notes,  there  being 
no  promise  on  the  part  of  the  defendant  to  pay. 

It  is  a  familiar  rule  in  the  interpretation  of  statutes  that 
the  great  principle  which  is  to  control,  is  the  intention  of 
the  Legislature  in  passing  the  same,  which  intention  is  to  be 
ascertained  from  the  cause  or  necessity  of  making  the 
statute,  as  well  as  other  circumstances.  A  strict  and  literal 
interpretation  is  not  always  to  be  adhered  to,  and  where 
the  case  is  brought  within  the  intention  of  the  makers  of 
the  statute,  it  is  within  the  statute,  although  by  a  technical 
interpretation  it  is  not  within  its  letter.  It  is  the  spirit 
and  purpose  of  a  statute  which  are  to  be  regarded  in  its 
interpretation,  and  if  these  find  fair  expression  in  the 
statute,  it  should  be  so  construed  as  to  carry  out  the  legis- 
lative intent,  even  although  such  construction  is  contrary 
to  the  literal  meaning  of  some  of  the  provisions  of  the 
statute.  A  reasonable  construction  should  be  adopted  in 
all  cases  where  there  is  a  doubt  or  uncertainty  in  regard  to 
the  intention  of  the  law-makers  (People  ex  rel  Wood  v. 
Lacombe,  99  N.  V,  43). 
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The  same  principle  obtains  in  the  interpretation  of  con- 
tracts. Contracts  are  to  be  construed  so  that  they  may 
have  effect  according  to  the  intention  of  the  parties,  if 
that  can  be  done  consistently  with  the  rules  of  law  (Parsell 
V.  Eggert,  54  iV.  F.  i8).  Many  other  cases  might  be  cited 
sustaining  this  proposition,  which  seems  to  be  so  self-evi- 
dent as  not  to  require  the  support  of  adjudications. 

There  is  another  familiar  rule,  that  in  order  to  ascertain 
the  intention  and  meaning  of  the  parties  where  different 
instruments  in  relation  to  the  same  subject  matter  are  ex- 
ecuted at  the  same  time,  these  instruments  are  to  be  read 
together  (Marsh  v.  Dodge,  66  N,  Y.  533). 

Applying  these  rules  of  construction  to  the  instru- 
ments declared  upon  in  the  complaint,  can  it  be  for  a 
moment  doubted  that  it  was  the  intention  of  the  parties 
to  the  lease  out  of  which  the*  instruments  particularly 
declared  upon  arose,  and  which  were  executed  at  the  same 
time,  that  these  latter  instruments  should  be  treated  as 
promissory  notes  ?  By  the  terms  of  this  lease,  they  say 
th.st  the  rent  which  is  to  become  due  is  evidenced  by  the 
twenty  promissory  notes  executed  by  said  lessee  for  the 
sum  of  $4,500,  each  payable  respectively,  etc. 

Now  the  parties  to  the  lease  having  declared  that  these 
evidences  of  rent  shall  be  promissory  notes  and  considered 
as  promissory  notes,  how  can  one  of  the  parties  to  that 
instrument  recede  from  the  definition  which  it  has  put 
upon  its  own  contract  ? 

It  is  not  necessary  to  go  to  law  books  and  to  quote 
adjudications  in  order  to  understand  what  the  intention 
of  the  parties  to  this  contract  was.  The  defendant  has 
declared  what  these  instruments  are,  and  has  induced 
the  other  party  to  the  contract  to  take  them  in  that  form, 
declaring  them  to  have  a  certain  legal  effect,  and  when 
called  upon  to  pay,  it  says  its  declaration  is  untrue.  We 
do  not  think  for  a  moment  that  the  defendant  can  stand 
in  a  court  of  justice  and  be  permitted  to  raise  such  a  plea. 

It  is  urged  upon  the  part  of  the  respondent  that  these 
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writings  are  not  promissory  notes  because  they  do  not 
contain  any  promise  to  pay ;  and  that  they  are  not  ac- 
knowledgments of  anything  which  is  due,  but  of  some- 
thing which  is  to  become  due.  But  referring  to  the  instru- 
ment out  of  which  these  papers  grew  there  is  an  express 
promise  to  pay  the  sum  evidenced  by  these  twenty  prom- 
issory notes.  The  lessee,  the  defendant,  agrees  to  pay 
to  the  lessor  as  rent  for  the  use  of  said  property  the  sum  of 
$4,500  per  quarter.  The  lessee  is  recited  to  be  in  posses- 
sion of  the  property,  which  is  recited  to  have  leased  from 
the  lessor  for  the  period  of  five  years,  and  that  the  lessee 
has  promised  to  pay  the  rent  evidenced  by  these  promis- 
sory notes.  Here  is  a  promise  to  pay,  if  nowhere  else ; 
although  we  think  it  is  a  forced  construction  that  in  the 
instruments  themselves  a  promise  cannot  be  inferred  when 
they  are  construed  in  connection  with  the  instrument  of 
which  they  formed  a  part.  It  seems  to  be  clear,  therefore, 
that  the  claim  that  these  writings  are  mere  statements 
that  amounts  will  be  due  to  the  signer,  cannot  for  a  mo- 
ment prevail.  This  seems  to  be  another  absolutely  con- 
vincing consideration  that  these  parties  supposed  that 
they  were  making  negotiable  promissory  notes  to  evidence 
the  amount  of  rent  which  would  fall  due  under  the  lease, 
and  for  the  use  of  the  property  of  which  the  lessee,  the 
defendant,  was  in  possession. 

We  are  of  opinion,  therefore,  that  the  judgment  should 
be  reversed  with  costs,  and  with  leave  to  the  defendant 
to  answer  over  upon  payment  of  the  costs  below  and  of 
this  appeal. 

O'Brien  and  Parker,  JJ.,  concurred. 
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Note  on  the  Present  Rule  Allowing  Several  Instruments 
TO  be  Read  and  Construed  Together. 

At  common  law  two  writings,  though  both  sealed  and  executed 
at  the  same  time,  and  between  the  same  parties,  could  not  be  read 
together  for  the  purpose  of  varying  the  eflfect  of  one  of  them, 
unless  (i)  one  referred  to  the  other,  or  (2)  they  were  each  part  of 
one  and  the  same  transaction,  or  (3)  they  related  to  the  same  sub- 
ject matter. 

Cornell  V.  Todd,  2  Den,  130.  Here  two  simultaneous  deeds  of 
adjoining  tracts,  in  one  of  which  was  an  exception  of  a  piece  of  land 
which  lay  partly*  within  the  limits  of  that  conveyed  by  the  other. 
— Held,  that  at  law  they  could  not  be  read  as  one  for  the  purpose 
of  excepting  such  part.  The  remedy  was  in  equity  for  a  reformation. 

If  one  was  under  seal  and  the  other  an  unsealed  writing,  the 
latter  could  not  be  read  in  evidence  as  qualifying  terms  of  the 
scaled  instrument. 

Bronson  v.  Fitzhue,  i  Hill,  185.  Here  in  an  action  on  the  case, 
it  appeared  that  one  or  two  common  carriers  jointly  charged  with 
negligence  agreed  with  plaintiff  by  simple  contract  that  his  partner 
be  released  from  liability ;  and  he  then  set  up  the  release  as  bar  to 
the  action.  On  objection  to  reception  of  evidence, — Held,  that  the 
agreement  not  being  under  seal  did  not  qualify  the  release  so  as  to 
present  the  discharge  of  both.  The  legal  effect  of  a  sealed  instru- 
ment cannot  be  varied  by  a  contemporaneous  written  contract  not 
under  seal. 

The  same  principle  was  vigorously  asserted  in  Nelson  v.  Sharp, 
5  Hill,  484,  where  the  court  assert  the  general  rule  that,  to  qualify 
a  sealed  instrument,  or  show  a  defe:  sanoe  different  from  what  the 
instrument  itself  contains,  the  party  shall  be  put  to  show  another 
writing  between  the  same  parties  also  under  seal. 

In  equity,  a  different  rule  prevailed,  and  an  unsealed  instrument 
could  vary  a  sealed  one. 

Shaw  t/.  Leavitt,  3  Sand/.  C/i.  163.  Here  it  appeared  that  the 
plaintiff  gave  a  banking  company  a  bond  under  seal  for  payment 
of  money  accompanied  by  a  transfer  of  securities  reciting  that  the 
transfer  was  collateral  to  the  bond.  They  also  sent  a  letter  at  the 
same  time,  stating  that  the  bond  and  transfers  were  intended  as  a 
security  for  a  loan. — Held,  that  the  letter  was  competent  evidence. 

After  the  adoption  of  the  Code  of  Procedure  the  more  liberal 
rule  was  applied  by  the  courts  in  actions  of  a  common  law  nature. 
Vol.  XXXI.-9 
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Note  on  Reading  Several  Contracts  Together. 

Hanford  v.  Rogers,  ii  Barb.  i8.  Here  in  an  action  upon  a 
guaranty,  it  appeared  that  the  defendant  by  a  sealed  instrument 
assigned  to  plaintiff  a  bond  and  mortgage,  covenanting  as  to  the 
amount  due.  On  the  same  day  he  indorsed  upon  the  bond  an  un- 
sealed guaranty  of  its  payment.  The  trial  court  non-suited  the 
plaintiff  because  the  guaranty  was  not  under  seal;  and  this  judg- 
ment the  General  Term  reversed,  holding  that  the  two  instruments 
could  be  read  together. 

In  Rogers  v.  Smith,  47  N.  V,  324,  it  was  held  that  one  seal 
would  do  for  both  instruments.  In  that  case  the  promissory  note 
sued  upon  was  accompanied  by  a  sealed  written  agreement. — NM, 
that  as  they  w^ere  contemporaneous  writings  between  the  same 
parties  and  on  the  same  subject,  and  the  action  was  between  the 
same  parties  or  their  representatives,  the  instruments  could  be  read 
and  construed  as  one  paper,  with  the  effect  of  reducing  the  claim 
upon  the  note. 

In  Parks  v.  Comstock,  59  Bard.  16.  papers  successively  executed, 
though  in  the  same  transaction,  or  relating  to  the  same  transaction, 
were  construed  together  so  as  to  qualify  a  specialty  by  the  unsealed 
writing.  The  action  w^as  brought  to  have  a  transfer  of  stock  with 
•covenant  for  title  cancelled  and  to  recover  the  stock.  It  appeared 
that  an  unconditional  transfer  of  stock  was  given  afterwards  and  a 
written  unsealed  memorandum  of  the  object  of  the  transaction  was 
made  on  the  same  day,  and  at  the  same  interview,  but  subsequent 
to  the  sealed  paper,  and  in  response  to  a  request  for  a  memorandum 
of  the  transaction,  and  was  signed  by  the  party  and  the  surety. 
This  paper  indicated  that  the  title  to  the  stock,  which  had  been  in 
form  absolutely  transferred,  was  to  be  determined  by  litigation. 
The  reception  of  the  paper  in  evidence  was  objected  to  on  the 
ground  that  one  w^as  sealed  and  the  other  not,  and  also  on  the 
ground  that  the  unsealed  was  made  subsequent  to  the  sealed.  The 
court  held  that  the  two  instruments  must  be  regarded  as  delivered 
at  one  and  the  same  time,  for  the  same  purpose,  and  should  be 
treated  as  different  parts  of  the  same  instrument  and  construed 
together.  One  defined  the  object  of  the  other.  The  technical 
reason  given  by  the  court  well  illustrates  the  transition  under  the 
Code,  from  the  common  law  to  the  equity  doctrine.  The  court  say 
in  effect  that  if  the  instruments  were  simultaneous,  one  seal  must 
be  deemed  enough  for  both.  If  the  defeasance  was  subsequent,  it 
was,  nevertheless,  good  in  equity,  though  without  seal, and,  therefore, 
must  be  good  in  a  common  law  action  under  the  Code. 

In  Wilson  7/.  Randall,  67  A'.  V.  338,  a  subsequent  deed  was  con- 
strued in  connection  with  the  prior  agreement  which  was  not  under 


Digitized  by 


Google 


ABBOTT'S    NEW    CASES. 


131 


Sargent  v.  Sargent  Granite  Co. 


seal.  Here  the  deed  was  executed  two  months  after  the  executory 
contract;  the  action  was  to  recover  back  money  paid  by  mistake, 
on  an  allegation  of  a  deficiency  in  the  area  of  the  land. 

For  a  discussion  of  the  question  of  the  effect  of  promissory 

notes  for  instalments  under  a  continuing  contract,  see  note  in  30 

Abb.N.C.xr:^. 


SARGENT  V,  SARGENT  GRANITE  COMPANY. 

A*.  K  Court  of  Common  Pleas,  General  Term  ;  December, 

1893. 

\.  Evidence ;  judicial  writing?^  When  a  superior  court  exercises 
statutory  powers  or  jurisdiction  according  to  the  ordinary  pro- 
cedure, jurisdiction  is  supported  by  the  usual  presumptions; 
but  if  the  procedure  is  special  or  summary,  the  record  must 
show  the  jurisdictional  facts. 

2.  Pleading  ;  jurisdiction,^     In  pleading  a  special  or  summary  pro- 

ceeding in  a  superior  court  of  foreign  jurisdiction, — ^.^.,  an 
attachment, — and  not  the  exercise  of  such  court's  general 
statutory  powers  in  accordance  with  the  customary  form  of 
common  law  or  chancery  procedure,  the  statute  by  which  the 
special  proceeding  is  authorized  must  be  pleaded,  so  that  it 
may  be  seen  that  the  right  to  institute  the  proceeding  existed, 
and  that  the  law  has  been  strictly  pursued. 

3.  The  %ame ;  another  action  peniiing.\     A  plea  of  the  pendency  of 

another  action  for  the  same  cause  in  a  foreign  jurisdiction  in 
which  property  has  been  attached  (if  the  pendency  of  such  an 
action  and  attachment  may  be  pleaded  as  a  defense)*  is  insuf- 
ficient if  it  fails  to  allege  that  the  property  was  attached  before 
the  commencement  of  the  action  in  which  the  plea  is  made,  or 
that  the  attachment  is  still  pending,  or  that  the  property 
attached  is  equivalent  in  value  to  plaintiffs'  demand. 
4-  Defenses.]  Though  garnishment  or  a  foreign  attachment  of  a 
debt  in  a  foreign  jurisdiction  may  be  pleadable  in  abatement  of 
a  suit  by  the  creditor,  the  attachment  of  property  in  an  action 
^or  the  same  cause  p)ending  in  another  jurisdiction  cannot  be 
so  pleaded, 
distinguishing  Embree  v,  Hanna,  5  Johns.  loi. 

*  As  to  this  question,  see  note  in  26  Abb  N,  C.  218. 
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Appeals  by  plaintiffs  respectively,  in  two  actions,  heard 
together,  from  so  much  of  the  orders  and  judgments  of 
the  Special  Term  of  the  N.  Y.  Court  of  Common  Pleas  as 
overruled  their  demurrers  to  a  certain  defense  set  up  in 
the  answers. 

Both  actions  were  on  contract ;  one  was  brought  by 
Winthrop  Otis  Sargent  against  the  Sargent  Granite  Com- 
pany, and  the  other  by  Francis  T.  Sargent  against  the 
same  defendant.  The  Sargent  Granite  Co.  was  a  New 
York  corporation. 

The  answers  in  each  action  among  other  things  set  up 
the  following  defense:  "For  a  further  and  separate 
defense  it  alleges  upon  information  and  belief  that  prior 
to  the  beginning  of  this  action,  plaintiff  began  an  action 
against  defendant  in  the  Supreme  Court  of  the  State  of 
Maine  for  the  same  cause  of  action  set  up  herein,  and  in 
said  action  plaintiff  has  attached  the  property  of  defend- 
ant.    The  said  action  is  now  pending  and  undetermined." 

Each  plaintiff  demurred  to  such  defense  upon  the 
ground  that  it  was  insufficient  in  law,  and  did  not  state 
facts  sufficient  to  constitute  a  defense. 

The  Special  Term  overruled  the  demurrer,  holding  on 
the  authority  of  Embree  v,  Hanna  (5  Johns,  loi),  thata 
plea  of  an  action  pending  in  another  State  in  which 
property  had  been  attached,  was  a  good  defense  to  an 
action  for  the  same  cause  in  this  State. 

The  further  facts  are  fully  stated  in  the  opinion. 

George  Carlton  Comstock,  for  'appellants. — I.  If  an  at- 
tachment in  another  State  may  be  pleaded  in  abatement, 
the  defense  as  pleaded  was  insufficient,  in  that  it  was  not 
alleged  that  the  seizure  under  the  attachment  was  made 
before  the  commencement  of  the  present  action,  or  that  it 
was  still  in  force,  or  that  the  property  attached  was  suffi- 
cient to  satisfy  any  judgment  that  might  be  obtained  in 
Maine  (Citing  Hadden  v,  St.  Louis  Iron  Mountain,  etc., 
57  How,  Pr.  390  ;  Marsh  v.  West  Bradley  and  Cary  M'f  g 
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Co.,  46  Super,  Ct.  8 ;  Douglass  v.  Phenix  Nat.  Bk.,  63 
Hun,  393,  395;  Embree  v,  Hanna,  ^  Johns.  loi  ;  Wheeler 
V.  Raymond,  8  Cow,  311). 

II.  The  pendency  of  another  action  for  the  same  cause 
of  action  cannot  be  pleaded  in  abatement,  or  as  a  bar 
where  such  suit  is  in  the  court  of  another  State  or  of  the 
United  States;  and  the  mere  fact  that  an  attachment  has 
been  made  in  such  an  action,  so  long  as  it  is  not  a  foreign 
attachment  or  garnishment,  can  make  no  difference  (Cit- 
ing Bowne  v,  Joy,  g  Johns,  221  ;  Maul  v.  Murray,  7  Term  R, 
470;  Walsh  V,  Durkin,  12  Johns,  100;  Burrows  t'.  Miller, 
5  How,  Pr,  51 ;  Oneida  County  Bk.  v,  Bonney,  loi  N,  Y, 
173  ;  Embree  v,  Hanna,  ^  Johns,  loi). 

James  D,  Fessenden  {Harriman  &  Fessenden,  attorneys), 
for  respondent. — I.  Though  the  mere  pendency  in  another 
State  of  an  action  for  the  same  cause  between  the  same 
parties  may  not  be  a  defense,  yet  when  the  pendency  of 
such  an  action  is  pleaded  with  the  additional  fact  of  an 
attachment  by  plaintiff  of  defendant's  property,  it  is  a 
good  defense. 

Pryor,  J. — When  a  superior  court  exercises  statutory 
powers  in  accordance  with  the  customary  form  of  common 
law  or  chancery  procedure,  the  usual  presumption  as  to  its 
jurisdiction  is  entertained  ;  but  when  those  powers  are  to 
be  exercised  in  a  special  or  summary  manner,  the  record 
must  show  that  the  court  had  jurisdiction  and  proceeded 
in  the  way  prescribed  by  the  statute  (^\2Am,&  Eng,  Ency, 
/>J  LaWy  276;  Ferguson  v,  Crawford,  70  N.  Y.  253,  259; 
Embury  v,  Connor,  3  Id.  511,  522;  Galpin  v.  Page,  18 
IVa//,  350 ;  Haywood  v,  Collins,  60  ///.  328).  The  process 
of  attachment  is  the  creature  of  statute  and  subsists  only 
in  conformity  with  the  statutory  regulation  {Drake  on 
Attachment,  §  83  ;  Waples  on  Attachment,  24;  Haywood 
V.  Collins,  supra).  Hence,  a  plea  of  a  pending  attachment 
in  a  foreign  jurisdiction  must  allege  the  statute  by  author- 
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ity  of  which  it  issues  and  exhibit  the  proceedings  at  large, 
**  that  it  may  be  seen  that  the  right  to  attach  the  debt 
existed  and  that  the  law  has  been  strictly  pursued"  (Craw- 
ford V.  Clute,  41  Am.  Dec,  92,  93  ;  Wheeler  z/.  Raymond, 
8  Cowen,  315,  note  ;  Holmes  v,  Broughton,  10  Wend,  yj ; 
Drake  on  Attachment,  §  705).  The  strictness  of  the 
former  practice  in  pleading  a  dilatory  defense  still  prevails 
(White  V,  Miller,  7  Hun,  427  ;  Wigand  v.  Sickel,  3  Keyes, 
120). 

Reciting  nothing  more  than  that  in  an  action  in  the 
Supreme  Court  of  Maine  the  plaintiff  attached  the  defend- 
ant's  property,  the. plea  in  controversy  is  obviously  invalid. 
The  allegation  of  the  attachment  is  but  the  statement  of  a 
legal  conclusion,  and  so  is  not  admitted  by  the  demurrer 
(Douglas  V,  Phenix  Ins.  Co.,  63  Bun,  393,  398  ;  afF'd 
138  N,  Y,  209). 

Again,  it  is  not  apparent  that  the  attachment  in  Maine 
issued  before  the  commencement  of  this  action  ;  nor  that 
the  attachment  is  now  pending ;  nor  that  the  property 
attached  is  equivalent  in  value  to  the  plaintiff's  demand 
— all  which  allegations  are  essential  to  the  sufficiency  of 
the  plea  (Hadden  v,  St.  Louis  Iron  Mountain,  etc.,  57 
How,  Pr,  2,90  \  Hecker  v.  Mitchell,  5  Abb,  Pr,  453,454; 
Marsh  v.  West  Bradley  &  Cary  M'f'g  Co.,  46  Super,  Ct, 
8;  Embree  v,  Hanna,  <^  Johns,  loi  ;  Wheeler  v,  Raymond, 
8  Cow,  311). 

Since,  in  any  event,  the  order  overruling  the  demurrer 
must  be  reversed,  it  is  not  necessary  to  consider  the  de- 
fense which  the  plea  essays  to  interpose ;  but  as,  doubt- 
less, if  not  determined  now,  the  question  involved  will  be 
presented  again  by  an  amended  answer,  we  may  properly 
dispose  of  it  on  the  present  appeal. 

The  question  is  whether  the  pendency  of  an  attach- 
ment in  an  action  in  another  State  is  pleadable  in  abate- 
ment of  a  subsequent  action  in  this  State  by  the  same 
plaintiff  for  the  same  cause  against  the  same  defendant. 

That  the  mere  pendency  of  an  action  in  another  juris* 
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diction  will  not  abate  an  action  here  for  the  same  cause 
between  the  same  parties  is  settled  beyond  dispute 
(Douglas  V.  Phenix  Ins.  Co.,  138  N,  Y.  209,  218).  Why, 
then,  should  the  added  incident  of  an  attachment  work 
that  result? 

"  A  plaintiff  is  entitled  to  all  the  remedies  provided  by 
law  for  the  collection  of  his  debt,  and  need  not  be  satisfied 
until  he  has  had  such  a  judgment  as  will  bind  the  defend- 
ant individually  **  (Oneida  County  Bank  v»  Bonney,  loi  JV. 
V.  173,  175).  The  suit  in  Maine,  not  being  an  action  in 
personam^  cannot  issue  in  a  judgment  binding  upon  the 
defendant  and  available  to  the  plaintiff  beyond  the  appro- 
priation of  the  property  attached  (Cooper  v,  Reynolds,  10 
Wall,  368  ;  Douglas  v,  Phenix  Ins.  Co.,  supra).  Hence, 
the  remedy  by  the  suit  in  Maine  is  not  commensurate 
with  the  remedy  in  the  present  action,  and  upon  principle, 
therefore,  the  plaintiff  should  not  be  compelled  to  forego 
a  complete  for  a  partial  redress. 

Moreover,  the  rights  secured  by  an  attachment  being 
provisional  and  contingent  on  a  recovery  by  the  plaintiff, 
it  follows  that  a  final  judgment  for  the  defendant  ipso  facto 
vacates  the  attachment,  and  restores  the  parties  to  their 
original  condition  before  the  service  of  the  writ  (Franklin 
Bank  v.  Bachelder,  39  Am,  Dec,  601,609).  And,  pending 
the  action,  the  inchoate  lien  of  the  attachment  may  be  lost 
by  a  dissolution  of  the  process  for  any  one  of  many  causes 
(7  Lawsons  Rights,  etc.,  §§  3580-3589)-  Plainly,  so  pre- 
carious and  inadequate  a  remedy  as  an  attachment  affords 
should  not  deprive  the  creditor  of  the  security  of  a  judg- 
ment conclusive  of  his  claim,  operative  ///  personavt  and 
available  always  and  everywhere. 

How  stands  the  question  upon  authority? 

Not  a  solitary  decision,  or  dictum  even,  is  cited  to  sus- 
tain the  proposition  that  an  attachment  merely  is  a  good 
plea  in  abatement.  The  adjudication  below  proceeds  on 
the  assumption  of  an  analogy  between  garnishment  and 
attachment;  but  the  argument  is  fallacious. 
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Garnishment  of  the  debt  by  a  third  person  is  pleadable 
in  abatement  of  a  suit  by  the  creditor,  because  otherwise 
the  garnishee  might  be  subjected  to  a  double  recovery 
(Embree  v,  Hanna,  5  Johns,  101).  But  the  attachment 
before  us  "  is  not  r^ialogous  to  the  case  of  the  pendency 
of  a  prior  foreign  attachment  by  a  third  person,  for  here 
the  defendant  would  not  be  obliged  to  pay  the  money 
twice,  since  payment  at  least,  if  not  a  recovery  in  one 
suit,  might  be  pleaded  puis  darrein  continuance  to  the 
other  suit ;  and  if  the  two  suits  should  even  proceed  pari 
passn  to  judgment  and  execution,  a  satisfaction  of  either 
judgment  might  be  shown  upon  audita  ^ucre/a  or  other- 
wise in  discharge  of  the  other*'  (Bowne  v,  Joy,  9  Johns. 
221 ;  Trubee  v.  Alden,  6  Hun,  75,  78). 

Indeed,  upon  application  by  the  defendant,  trial  of 
the  second  suit  may  be  stayed  until  the  determination  of 
the  first  (Douglas  v,  Phenix  Ins.  Co.,  138  N.  F.  218), 
and  an  attachment  in  the  second  may  be  denied  because 
of  an  attachment  in  the  first  (Trubee  v.  Alden,  6  Hun, 
75).  It  is,  then,  an  illusory  apprehension  that,  unless  the 
plea  in  abatement  be  allowed,  a  defendant  may  be  har- 
assed by  concurrent  attachments  in  every  State  of  the 
Union. 

The  defense  interposed  is  insufficient  in  substance 
(Woodruff,  J.,  in  Hecker  v,  Mitchell,  5  Abb.  /V.  453,  454), 
and  the  demurrer  should  have  been  sustained. 

So  much  of  the  order  and  judgment  as  plaintiff  appeals 
from  reversed,  and  judgment  ordered  for  plaintiff  upon 
his  demurrer,  with  costs  in  both  actions. 

Daly,  C.  J.,  and  Bischoff,  J.,  concurred. 
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WRIGHT  V,  CHAPIN, 

•    ^^^J)reme  Court,  General  Term,  First  Department ; 
December,  1893. 

Pj^^ct/:^j-^  An  appeal  from  a  judgment  sustaining  a  demurrer 
^y^  ri^otice  that  upon  the  appeal  the  interlocutory  judgment 
*A1  b^  brought  up  for  review,  brings  up  for  review  without 
^'^t.i<->j^jjjg  j^  ^j,g  decision  on  which  such  interlocutory  judg- 
^rit   -v^as  entered  ;   such    decision  is  not  an  order  and  need 


Dist 


.  *^^     referred  to  in  the  notice  of  appeal. 


r      '^S^^  ishing  Cambridge  Valley  Bank  v.  Lynch,  76  N.  V.  514. 
\,  ^'^^^^'^'nts.\     An  action  may  be  maintained  in  this  State  upon 


^1  .  ^^*^n  judgment,  recovered  in  an  action  brought  by  plaintifif, 

^^      ^*^     directs  defendant  to  pay  a  specified  sum  of  money  into 

^     *~^  »     if  by  the  laws  of  the  country  in  which  the  judgment  was 

"^'^  red,  it  has  all  the  force  and  effect  of  a  personal  judg- 

^  Pl^     ^^Vo.  ishing  Greene  z/.  Republic  Fire  Ins.  Co.,  84  N.  Y.  572. 

^i     *^     "^"-^^'l     In  an  action  upon  a  Canadian  judgment  directing 

^Q       *^  <^ant  to  pay  a  sum  of  money  into  court,  allegations  in  the 

^^^     ^-^^^int,  that  under  and  pursuant  to  the  laws  of  Canada 

.L  ^^e  rules  and  practice  of  its  courts,  the  judgment  has  all 

.  «       *^^^rce  and  effect  of   a  personal  judgment;   that  plaintiff  is 

*^d  under  said  laws  and  practice  to  enforce  the  judgment 

.  ^^  ^rsonal  judgment,  and  is  entitled  to  receive  payment,  for 

,      .Y^Virpose  of  enforcing  the  same,  are  sufficient  allegations 

^"^  laws,  rules  and  practice  of  Canada  and  Canadian  courts 

^^tain  the  complaint  on  demurrer. 

*^^P^^al  by  plaintiff  from  a  final  judgment  of  a  Special 

/^et^  Of  ^i^g  Supreme  Court,  first  district,  sustaining  defend- 

^^l^  ^^murrer  to  the  complaint,  with  notice  of  appellant's 

•  ^l^^^^on  to   review  upon    the   appeal  the  interlocutory 

Action  by  Edward  Wright  against  Robert  W.  Chapin 
.pon  a  Canadian  judgment. 

Defendant  demurred  to  the  complaint  upon  the  grounds 
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that  there  was  another  action  pending  ;  that  there  was  a 
defect  of  parties  ;  and  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  Special  Term  sustained  the  demurrer,  holding 
that  as  it  appeared  from  the  complaint  that  the  Canadian 
judgment  upon  which  the  action  was  brought,  merely 
directed  defendant  to  pay  a  sum  of  money  into  court,  it 
was  not  a  personal  judgment,  and  plaintiff  had  no  right  ta 
bring  an  action  upon  it ;  and  that  plaintiff  was  not  aided 
by  the  allegations,  that  under  the  laws,  practice  and  rules 
of  Canada  and  Canadian  courts,  the  judgment  had  the 
effect  of  a  personal  judgment  against  defendant,  and  that 
plaintiff  was  entitled  to  enforce  such  judgment  as  a 
personal  judgment. 

The  further  facts  are  fully  stated  in  the  opinion. 

Arthur  C.  Rounds  {Carter^  Pinney  &  Kellogg^  attorneys), 
for  appellant. 

H,  B.  Closson  {ParsoftSy  Shepard  &  Ogden,  attorneys), 
for  respondent. 

Van  Brunt,  P.  J. — In  this  action  a  demurrer  was 
interposed  to  the  complaint ;  and  after  a  trial  of  the  issue 
of  law,  a  decision  was  made  by  the  court,  pursuant  to 
§  I02I  of  the  Code,  sustaining  the  demurrer  upon  the 
ground  that  the  amended  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  there 
was  a  defect  of  parties  apparent  upon  the  face  of  the  com- 
plaint in  that  George  Goodwin  was  not  made  a  party 
plaintiff  or  defendant ;  and  directing  that  an  interlocutory 
judgment  be  entered  sustaining  the  demurrer,  with  leave 
to  the  plaintiff  to  amend  ;  and  further  directing  that  in 
case  the  plaintiff  should  fail  to  amend,  final  judgment 
should  be  entered  sustaining  said  demurrer  with  costs. 
The  interlocutory  judgment  was  thereupon  entered  ;  and 
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the  plaintiff  not  having  amended,  the  final  judgment  was 
entered,  and  from  such  final  judgment  this  appeal  was 
taken,  and  notice  was  given  that  upon  the  appeal  the 
interlocutory  judgment  would  be  brought  up  for  review. 

It  is  now  urged  that  inasmuch  as  the  appeal  is  taken 
from  the  final  and  interlocutory  judgments,  and  no  notice 
is  given  of  any  intention  to  review  the  order  directing 
their  entry,  the  appeal  brings  up  only  the  question 
whether  the  judgment  conforms  to  this  order ;  and  cer- 
tain decisions  of  the  Superior  Court  are  cited  to  sustain 
this  proposition,  and  also  the  case  of  Cambridge  Valley 
Bank  v.  Lynch  {j6  N,  Y.  514).  The  head-note  of  this  last 
case  is  presented  upon  the  brief ;  but  an  examination  of 
the  opinion  will  show  that  the  consequences  of  the  head- 
note,  which  are  relied  upon  by  the  respondents,  by  no 
means  follow. 

It  will  be  seen  that  the  provisions  of  §  102 1  in 
reference  to  the  decision  of  the  court  upon  the  trial  of 
issues  of  law  raised  by  demurrer,  are  similar  to  those  of 
§  1022  in  reference  to  what  is  to  be  done  by  the 
court  or  referee  upon  the  trial  of  the  whole  issue  of  fact. 
In  the  one  case  the  decision  of  the  court,  or  the  report  of 
the  referee  upon  the  trial  of  a  demurrer,  must  direct  the 
final  or  interlocutory  judgment  to  be  entered  thereupon. 
Upon  the  trial  of  the  whole  issue  of  fact,  the  decision  of 
the  court  or  the  report  of  the  referee  must  state  separately 
the  facts  found  and  the  conclusions  of  law,  and  it  must 
direct  the  judgment  to  be  entered  thereupon. 

We  have  never  heard  it  advanced  but  once,  that  in  the 
case  of  an  appeal  from  a  judgment  entered  upon  a  referee's 
report  or  the  decision  of  the  court,  in  order  to  bring  up 
for  review  the  proceedings  upon  the  trial,  it  was  necessary 
to  mention  that  the  decision,  in  which  was  stated  the  facts 
found  and  the  conclusions  of  law,  and  which  directed 
judgment  to  be  entered  thereupon,  would  be  brought  up 
for  review.  The  theory  upon  which  this  fallacy  rests  in 
the  case  of  a  demurrer  is  that  the  decision  mentioned  in 
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§  I02I  is  an  order.  It  is  no  more  an  order  than  the 
-decision  mentioned  in  §  1022.  In  the  case  of  Cam- 
bridge Valley  Bank  v.  Lynch  \supra),  it  is  held  that  there 
is  no  appeal  from  such  a  decision,  although  it  may  be  an 
order,  because  there  is  no  provision  in  §  1347  for  such  an 
appeal.  But  the  court  held  that  the  only  way  in  which 
such  a  decision  may  be  reviewed  is  upon  an  appeal  from 
the  interlocutory  or  the  final  judgment.  It  by  no  means 
holds,  however,  that  by  the  provisions  of  §  1316  the  right 
of  review  is  extended  to  every  order  upon  appeal  from  a 
final  judgment,  whether  mentioned  in  §  1347  as  an  appeal- 
able order  or  not.  There  is  no  intention  of  extending  the 
right  of  appeal  by  §  1316.  All  that  is  intended  to  be  done 
IS  to  permit  the  party  who  feels  himself  aggrieved  by  an 
order,  which  under  the  provisions  of  §  1347  is  appealable, 
and  has  not  already  been  reviewed  upon  a  separate  appeal 
therefrom,  to  review  such  order  upon  the  appeal  from  the 
final  judgment.  This  is  plainly  stated  by  §  13 16,  which 
<loes  not  seem  to  admit  of  the  construction  claimed. 

We  think,  therefore,  that  upon  an  appeal  from  an 
interlocutory  judgment  the  decision  filed  pursuant  to 
§  102 1  may  be  reviewed,  and  also  upon  an  appeal  from  a 
final  judgment  in  which  notice  of  an  intention  to  review 
the  interlocutory  judgment  is  given  ;  precisely  the  same 
as,  upon  appeal  from  a  final  judgment,  a  decision  filed 
under  §  1022  may  be  reviewed,  although  no  notice  is  given 
of  an  intention  to  review  such  an  order.  It  seems  to  us 
clear  that  the  appellant  is  correct  in  his  practice. 

The  complaint  in  this  action  alleged  that  in  October, 
1889,  the  plaintiff  purchased  certain  Canadian  lands  of  one 
Goodwin,  and  gave  him  a  purchase  money  mortgage  of 
$60,000.  Subsequently,  the  defendant  being  about  to 
purchase  these  lands  of  the  plaintiff,  he  and  Goodwin 
made  an  agreement  by  which  Goodwin  agreed  to  accept 
in  satisfaction  of  the  unpaid  $60,000  of  purchase  money 
and  of  the  mortgage  given  by  the  plaintiff,  the  sum  of 
^52,500  ;  and   the   defendant   promised   to  pay  Goodwin 
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this  reduced  sum.  Shortly  afterwards,  the  defendant  pur- 
chased these  lands  of  the  plaintiff,  and  by  the  deed  agreed 
to  pay  Goodwin  the  $52,500  and  to  relieve  the  plaintiff  of 
and  from  and  to  indemnify  him  against  all  liability  what- 
ever to  Goodwin.  The  defendant  also  by  the  deed 
agreed  to  relieve  the  lands  from  the  lien  of  the  mortgage, 
but  no  time  in  which  the  defendant  was  to  perform  is 
alleged.  The  defendant  thereafter  paid  Goodwin  some 
$30,000  of  the  $52,500. 

The  plaintiff  subsequently  re-purchased  the  land,  but 
avers  that  by  the  deed  of  purchase  the  obligations  of  the 
defendant  in  the  premises  were  unaffected.  Subsequently, 
Goodwin  brought  an  action  in  the  Canadian  courts  against 
the  defendant  and  others,  to  which  the  plaintiff  was  not  a 
party,  and  obtained  a  judgment  decreeing  a  foreclosure  of 
the  lien  of  Goodwin  upon  said  lands,  and  directing  a  sale 
thereof  for  the  satisfaction  of  said  lien.  Subsequently,  the 
plaintiff  commenced  an  action  against  the  defendant  in  the 
Canadian  courts  to  enforce  the  liability  of  said  defendant 
to  said  plaintiff  arising  from  the  facts  above  set  forth,  in 
which  action  the  defendant  duly  appeared,  and  such  pro- 
ceedings were  thereupon  had  that  in  May,  1892,  the  plain- 
tiff duly  recovered  a  final  judgment,  directing  that  said 
defendant  pay  into  court  the  amount  due  said  Goodwin  in 
respect  to  his  said  claim,  the  amount  thereof  to  be  settled, 
etc.,  which  amount  was  subsequently  settled  at  $22,429.28, 
and  the  costs  were  thereafter  taxed  and  allowed  at  the 
sum  of  $318.60. 

The  complaint  then  alleges:  **  That  under  and  pur- 
suant to  the  laws  of  the  Province  of  Ontario  and  the 
Dominion  of  Canada,  and  under  and  pursuant  to  the  prac- 
tice and  rules  of  the  said  court,  the  judgment  above  men- 
tioned was  given,  and  has  all  the  force  and  effect  of  a  per- 
sonal judgment  for  the  said  sum  of  $22,429.28,  and  for  the 
said  sum  of  $318.60,  as  and  for  costs  and  disbursements, 
making  a  total  of  $22,747.88,  in  favor  of  the  said  plaintiff 
against  the  said  defendant,  and  plaintiff  was  and  is,  under 
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and  pursuant  to  the  said  laws,  rules  and  practice,  entitled 
to  enforce  the  said  judgment  against  the  said  defendant  in 
all  ways,  and  with  the  same  force  and  effect  in  or  with 
which  he  could  enforce  a  personal  judgment  against  the 
said  defendant  for  the  said  amount,  and  that,  under  and 
by  virtue  of  the  said  laws,  rules  and  practice,  the  plaintiff 
is  the  person  to  receive  payment  for  the  purpose  of  enforc- 
ing the  same." 

The  complaint  further  alleges  that  payment  has  been 
demanded,  and  no  part  thereof  has  been  paid,  and  that  the 
whole  of  said  sum  is  due  and  owing  for  which  judgment 
is  demanded. 

A  demurrer  to  this  complaint  was  interposed  to  the 
effect  that  another  action  was  pending  between  the  same 
parties  for  the  same  cause  ;  that  there  was  a  defect  of 
parties  in  that  Goodwin  was  not  joined  as  a  party  ;  and 
that  it  did  not  state  facts  suflficient  to  constitute  a  cause 
of  action.  The  court  decided  that  the  amended  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  there  is  a  defect  of  parties.  An  inter- 
locutory judgment  was  entered  as  above  mentioned,  and 
subsequently  a  final  judgment,  and  from  these  judgments 
this  appeal  is  taken. 

It  is  urged  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  because  by  the 
prayer  for  judgment  the  plaintiff  seeks  to  recover  for  him- 
self the  money  directed  to  be  paid  into  the  Canadian 
court  by  the  Canadian  judgment.  It  is  urged  that  that 
judgment  determined  that  it  is  into  the  Canadian  court 
and  not  to  the  plaintiff  that  the  defendant  must  make 
payment,  and  when  the  plaintiff  comes  into  this  court  in  a 
suit  on  that  judgment,  and  in  the  face  of  it  asks  that  the 
money  be  paid  to  him,  it  would  seem  that  the  rule  to 
which  he  appeals  requires  that  he  be  thrown  out  of  court, 
and  the  case  of  Greene  v.  Republic  Fire  Ins.  Co.  (84  A^.  K 
572),  which  was  an  action  on  a  Mississippi  judgment,  is 
cited  in  support  of  this  proposition.    All  that  that  case 
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decides  is  that  it  appearing  upon  the  face  of  the  declara- 
tion that  the  action  was  brought  for  the  use  and  benefit  of 
the  plaintiff,  in  view  of  the  rule  of  the  common  law  which 
prevailed  in  that  State,  that  choses  in  action  were  not 
assignable,  it  was  held  that  the  judgment  roll  furnished 
presumptive  evidence  that  the  plaintiff  was  the  owner  of 
the  judgment,  and  that  the  plaintiff  in  the  Mississippi 
action  was  merely  a  nominal  party  having  no  interest  in 
or  right  to  control  it,  and  that  he  was  not  a  trustee  in  any 
legal  sense  under  the  Code,  and  that  the  plaintiff  alone 
could  sue  upon  the  judgment. 

In  view  of  the  allegation  in  the  complaint  that  pur- 
suant to  the  practice  and  rules  of  the  Canadian  Court,  a 
judgm.ent  entered  in  the  manner  in  which  this  judgment 
was,  entitled  the  plaintiff  to  enforce  the  judgment  against 
the  defendant  in  all  ways  and  with  the  same  force  and 
effect  with  which  he  could  enforce  a  personal  judgment 
against  the  defendant  for  the  same  amount,  it  seems  to  us 
that  he  shows  a  personal  right  to  maintain  his  action  and 
collect  the  money. 

But  it  is  urged  that  the  appellant's  allegation  in  respect 
to  the  laws,  rules  and  practice  of  Canada  and  Canadian 
courts  is  not  sufficient  to  justify  any  proof  of  the  law  and 
practice  of  Canada,  and  the  case  of  Rothschild  v,  Rio 
Grande  Railway  and  Western  Ry.  Co.  (59  Hun,  454,  455) 
is  cited,  which  case  undoubtedly  sustains  the  contention 
of  the  respondent,  so  far  as  relates  to  proof  of  foreign 
laws.  But  this  case  is,  we  think,  overruled  by  the  case 
of  Schluter  v.  Bowery  Savings  Bank  (117  N.  Y.  125,  131), 
in  which  an  allegation  that  a  surrogate  of  New  Jersey  had 
jurisdiction  and  was  duly  authorized  and  empowered  by 
the  laws  of  New  Jersey  to  issue  letters  of  administration, 
was  held  to  be  sufficient  to  authorize  proof  of  the  laws  of 
New  Jersey  and  the  jurisdiction  of  the  surrogate  in  issuing 
letters. 

The  allegation  in  question  in  the  case  at  bar  being 
admitted  by  the  demurrer,  there  seems   to  be   no  reason 


Digitized  by 


Google 


144  VOLUME    XXXI. 

Shapiro  v.  Burns. 

why  the  action  upoi>  the  part  of  the  plaintifiF  as  the  party- 
entitled  to  collect  the  money  cannot  be  maintained. 

The  judgment  should,  therefore,  be  reversed  with  leave 
to  the  defendant  to  answer  upon  payment  of  the  costs  of 
the  appeal,  and  of  the  demurrer  in  the  court  below. 

Parker  and  O'Brien,  JJ.,  concurred. 


SHAPIRO  V.  BURNS. 


N,  Y.  Court  of  Common  Pleas,  Special  Term;   February y 

1894. 

1.  Costs;  leave  to  sue  as  a  poor  person.^     An  order  directing   plain- 

tiff to  give  security  for  costs  does  not  debar  him  of  his  right  to 
move  at  any  time  after  action  brought  for  leave  to  sue  as  a 
poor  person. 

2.  The  same.]     An  infant  plaintiff  without  personal  means  cannot 

be  denied  leave  to  sue  as  a  poor  person  on  the  ground  that  his 
guardian  ad  litem  is  his  father  and  a  man  of  wealth. 

3.  T/te  same.l     Notwithstanding  the  disparity  of  advantage  which 

may  exist  in  such  a  case,  it  is  not  within  the  discretion  of  the 
court  on  that  account  to  refuse  plaintiff  the  liberty  of  suing 
as  a  poor  person  on  his  complving  with  the  conditions  pre- 
scribed by  statute.* 

Motion  for  leave  to  sue  as  a  poor  person. 

Action  by  Rebecca  Shapiro,  an  infant,  by  Adolph 
Shapiro,  her  guardian  ad  litem  against  Michael  F.  Burns 
and  Timothy  Burns. 

The  facts  are  fully  stated  in  the  opinion. 

Charles  M.  Koplick  for  the  motion. 

IF;//.  5.  Cogszvcll,  opposed. 


*  Code  Civ.  Pro.  §§  458,  459. 
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Pryor,  J. — Before  action  brought,  a  guardian  ad  litem 
was  appointed  for  the  infant  plaintiff ;  after  action  com- 
menced, an  order  was  made  requiring  the  plaintiff  to 
furnish  security  for  costs  ;  but  instead  plaintiff  now  moves 
for  leave  to  prosecute  the  suit  in  forma  pauperis. 

It  is  plain  upon  the  terms  of  the  statute  (§§  458  and 
459,  Code  of  Civil  Procedure)  that  an  infant  may  be  allowed 
the  privilege  of  suing  as  a  poor  person,  and  that  applica- 
tion for  the  privilege  may  be  made  after  the  commence- 
ment of  the  action.  From  the  reason  of  the  thing,  leave 
to  prosecute  in  forma  pauperis  must  be  accorded  before 
or  during  the  pendency  of  the  action  ;  but  otherwise  no 
limitation  of  time  is  prescribed  for  the  application. 

The  defendant  objects  that  the  court  has  directed 
the  plaintiff  to  give  security  for  costs.  But  the  motion  in- 
volves a  vacatur  of  the  order  for  security  ;  and,  the  order 
out  of  the  way,  that  permission  to  prosecute  the  action 
as  a  poor  person  may  be  now  conceded,  is  plainly  the 
opinion  of  the  Court  of  Appeals  (Shearman  v.  Pope,  106 
N,  V.  664).  Were  it  not  so,  then,  as  here,  a  defendant 
might,  within  two  days  after  suit  brought,  preclude  the 
plaintiff  from  the  right  of  prosecuting  in  forma patiperis — 
a  right,  as  already  seen,  open  to  him  at  any  time  during 
the  pendency  of  the  action. 

It  is  still  insisted  that,  because  the  guardian  ad  litem 
is  father  of  the  plaintiff  and  a  man  of  means,  the  plaintiff 
should  not  be  suffered  to  prosecute  as  a  poor  person. 
But  the  wealth  of  the  father  is  not  the  wealth  of  his  child, 
nor  will  the  product  of  the  suit,  if  successful,  inure  to  the 
benefit  of  the  father.  The  Code  is  explicit,  that  it  is  the 
poverty  of  the  plaintiff,  not  of  the  guardian  ad  litem,  that 
confers  the  privilege  of  suing  as  a  poor  person.  Besides, 
§  469  of  the  Code,  by  requiring  a  "  responsible  person  "  to 
be  guardian  ad  litem^  and  Rule  49,  by  exacting  that  the 
guardian  shall  be  of  "  sufficient  ability  to  answer  to  the 
infant  "  for  misconduct  of  the  trust,  demonstrate  that 
Vol.  XXXI.— 10 
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the  possession  of  means  by  the  guardian  is  no  bar  to  the 
plaintiff's  application  to  sue  as  a  pauper. 

It  is  urged,  however,  and  urged  with  force,  that  if  the 
order  be  granted,  then  the  plaintiff  cannot  possibly  lose 
nor  the  defendant  possibly  gain  by  the  event  of  the  litiga- 
tion, and  that  yet,  without  the  least  hazard  on  her  part, 
the  plaintiff  may  recover  $5,000  of  the  defendant.  This 
game  of  "  heads  I  win  and  tails  you  lose  *' in  a  lawsuit 
was  not  possible  in  our  jurisprudence  until  1891,  when,  for 
the  first  time,  the  liability  in  costs  of  a  guardian  ad  litem 
for  a  poor  person  was  abolished.  This  disparity  of  advan- 
tage between  the  parties  in  an  action  may  not  be  thought 
to  consist  with  justice,  but  ita  lex  script  a  est^  and  I  must 
apply  the  law  as  it  is  given  to  me. 

It  is  argued,  however,  that  the  unequal  operation  of  the 
statute  appeals  to  the  judicial  discretion  against  the  allow- 
ance of  the  order.  Is  it  discretionary  with  the  court  to 
accord  or  to  refuse  a  plaintiff  the  liberty  of  suing  as  a  poor 
person  when  he  conforms  to  the  prescribed  conditions? 
True,  the  language  of  the  Code  is  that  '*  the  court  may 
admit  him  to  prosecute  as  a  poor  person ;"  but  it  is  the 
settled  rule  of  construction  that  when  by  permissive  words 
power  is  conferred  on  an  officer  for  the  benefit  of  the  public 
or  third  persons  **  may  "  means  "  must/*  and  power  is  the 
equivalent  of  duty  (14  Am,  &  Eng,  Ency,  of  Law,  pp. 
979-981). 

That,  upon  compliance  with  the  statutory  conditions, 
one  has  a  right  to  sue  as  a  poor  person  is  apparent  from 
the  nature  of  the  case  and  all  the  provisions  of  the  law  on 
the  subject. 

Upon  principle  judicial  discretion  is  an  anomaly  in 
free  government,  and  from  its  liability  to  abuse  should  be 
tolerated  with  the  least  possible  latitude  in  operation. 
The  State  says,  all  persons  in  a  particular  category  may 
have  access  to  its  courts  without  expense  ;  and  for  me  to 
repel  any  one  of  the  class  upon  my  estimate  of  his  desert 
would,  I  conceive,  be  inconsistent  with  the  mandate  of  the 
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law,  and  a  precedent  fraught  with  possibilities  of  arbitrary 
and  unjust  discrimination. 

If  the  Legislature  had  intended  to  repose  the  power  in 
the  discretion  of  the  judge  it  would  have  said  so  in  terms, 
as  it  did  in  conferring  authority  to  revoke  the  leave  to  sue 
in  forma  pauperis  {Code  Civ,  Pro.,  §  462). 

If,  however,  I  have  a  discretion,  I  exercise  it  in  favor 
of  the  plaintiff. 

Motion  granted  :  no  costs. 


SANDFORD    z/.    AMERICAN     DISTRICT    TELE- 
GRAPH  COMPANY. 

N,  V.  City  Court,  General  Term;  February,  1894. 

1.  Carriers^  .  A  company  which  furnishes  messengers  to  any  who 

may  desire  them  is  a  common  carrier,  and  is  liable  as  such  for 
any  property  which  is  intrusted  to  its  messengers  to  deliver.* 

2.  The  same.]    Where  a  messenger  of  such  a  company  was  called 

by  a  customer  of  a  bank  by  means  of  a  call-box  furnished  by 
the  company  to  the  bank  (but  not  under  such  circumstances 
as  would  indicate  that  the  box  was  for  the  exclusive  use  of  the 
bank),  and  a  messenger  answered  such  summons  and  under- 
took to  perform  the  duty  required  of  him  by  the  caller,  without 
first  returning  to  the  company's  office  in  accordance  with  the 
company's  instructions, — He/i/,  that  such  messenger  was  the 
agent  of  the  company,  and  that  it  was  bound  by  his  acts. 

3.  The  same.]    In  such  a  case,  the  fact  that  the  company  had  a 

contract  with  the  bank  limiting  the  amount  of  its  liability  does 
not  affect  the  rights  of  a  third  person  using  the  bank's  call- 
box,  where  his  dealings  with  the  company  were  not  had  with 
reference  to  such  contract. 

Appeal  by  defendant  from  a  judgment  of  the  N.  Y. 
City  Court,  and  from  an  order  denying  his  motion  for  a 
new  trial. 

*  See  Feiber  v.  Manhattan  District  Telegraph  Co.,  21  AM.  N.  C.  11. 
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Action  by  Benjamin  G.  Sandford  against  the  American 
District  Telegraph  Co.  to  recover  for  the  failure  of  defend- 
ant to  deliver  for  deposit  to  the  credit  of  the  plaintiff,  at 
the  Bank  of  New  York,  a  certain  package  of  money 
amounting  to  $175,  which  plaintiff  had  delivered  to  a 
messenger  of  defendant.  The  plaintiff  called  for  the 
messenger  on  one  of  the  company's  instruments  located  in 
the  Continental  National  Bank  in  the  City  of  New  York. 
The  instrument  had  been  in  use  in  the  bank  for  more  than 
twenty  years,  and  had  been  indiscriminately  used  by  the 
bank  and  its  customers.  The  messenger  failed  to  deliver 
the  money  which  was  given  him  to  deposit,  and  after  a 
time  returned  and  stated  that  he  had  lost  it.  By  the  con- 
tract under  which  the  call-box  was  placed  in  the  bank,  the 
company's  liability  was  limited  to  $100  for  any  loss  that 
might  occur  through  the  employment  of  its  messengers. 

Plaintiff  recovered  judgment  for  the  full  amount  lost,, 
with  interest. 

George  H.  Fearons  and  Rusk  Taggerty  for  appellant. 

Mclnfyre  &  Settel,  for  respondent. 

FiTZSlMONS,  J. — The  defendant  is  a  common  carrier, 
and  as  such  must  carry  out  every  contract  assumed  by  it, 
except  where  prevented  from  so  doing  by  the  act  of  God 
or  the  common  enemy. 

The  question  in  this  case  is,  did  the  defendant  contract 
to  deliver  the  plaintiff's  money  to  his  bank  for  deposit? 
If  so,  then,  in  my  opinion,  the  judgment  herein  should  be 
sustained.  The  defendant  has  distributed  throughout  the 
city  about  3Q,ooo  call-boxes.  Some  of  them  are  placed  in 
private  places,  others  in  public  places.  The  one  which 
plaintiff  used  was  situated  in  the  Continental  National 
Bank,  and,  as  far  as  the  manager  of  the  messenger  depart^ 
ment  of  defendant  knows,  it  might  be  in  a  public  place  in 
said  bank. 
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In  such  cases,  when  word  is  sent  from  the  call-box  for 
a  messenger  to  defendant's  office,  one  is  sent,  and  he  per- 
forms the  duty  required  from  him  by  the  caller  without 
first  returning  to  said  office,  and  such  are  the  instructions 
to  such  messenger  boy  by  defendant.  Such  messenger 
is  then  the  agent  of  the  defendant,  for  the  services  re- 
quired, and  his  act  is  the  act  of  the  defendant.  His 
carelessness  is  its  fault,  for  which  it  is  liable.  The  fact 
that  defendant  had  a  contract  with  the  Continental 
Bank  does  not  concern  plaintiff,  unless  his  dealings  with 
<iefendant  were  had  with  reference  to  such  contract,  which 
is  not  the  case  here. 

There  is  ample  evidence  showing  that  the  boy  who 
undertook  to  carry  defendant  s  money  to  his  bank  was 
one  of  defendant's  messengers,  and,  as  above  held,  its 
agent,  and  that  he  lost  the  money  intrusted  to  him  by 
his  negligence  is  also  apparent,  and  defendant's  liability 
for  such  negligence  for  the  sum  of  money  lost  follows. 

Finding  no  error,  the  judgment  must  be  affirmed,  with 
costs. 

Newburger,  J. — I  concur  in  the  result. 


GOLDSMITH  v.  COVERLY. 

iV.  K  Supreme  Court,  General  Term^  First  Department  ; 
January  y  1894. 

1.  Trial;  question  for  the  jury  J]     While  the   testimony  of  disin- 

terested witnesses  who  are  neither  impeached  nor  discredited 
must  be  credited,  that  of  witnesses  who  are  parties  to  the  action 
must,  by  reason  of  their  interest  in  the  result,  ordinarily  be  sub- 
mitted to  the  jury  for  them  to  determine  what  effect,  if  any, 
their  interest  should  have  upon  credibility.* 

2.  The  same.]    Where  a  party  testifying  in  his  own  behalf  stated 

on  cross-examination  that  he  had  permitted  his  books  to  be 


See  note  at  the  end  of  this  case. 
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destroyed,  and  he  could  not  remember  what  bank  account  he 
kept  daring  the  period  of  the  transactions  in  question, — Held, 
that  it  was  error  to  direct  a  verdict  instead  of  submitting  the 
case  to  the  jury. 

Appeal  by  defendant  from  a  judgment  entered  upon 
a  verdict  directed  by  the  court  in  plaintiff's  favor. 

Plaintiff  brought  this  action  to  recover  the  amount  of 
rebates  stipulated  for  in  the  agreement  below  mentioned. 

The  agents  in  New  York  for  the  National  Steam- 
ship Line,  the  Wilson  Line  and  the  Anchor  Line  of 
steamers,  about  May  i8,  1887,  made  an  agreement  with 
the  plaintiff,  which  was  reduced  to  writing  in  the  form  of 
a  communication  signed  by  the  agents,  and  accepted  by 
the  plaintiff,  which  reads  as  follows : 

•'  New  York,  May  18,  1887. 

"Dear  Sir:— Please  note  that  on  October  i,  1887, 
we  will  severally  return  to  you  a  sum  equal  to  five  (5) 
per  cent,  of  the  aggregate  freights  you  may  pay  us  from 
April  1st  to  July  i,  1887,  o"  l^ve  cattle  shipments  to 
Glasgow,  Liverpool,  London,  or  Hull,  England. 

**  That  on  January  i,  1888,  we  will  return  to  you  a 
like  percentage  of  the  aggregate  freights  which  you  may 
pay  us  on  such  shipments  from  July  1st  to  October  i, 
1887. 

"  That  on  April  i,  1888,  we  will  return  to  you  a  like 
percentage  of  the  aggregate  freights  which  you  may  pay 
us  on  such  shipments  from  October  i,  1887,  to  January 
I,  1888. 

"That  on  July  i,  1888,  we  will  return  to  you  a  like 
percentage  of  the  aggregate  freights  which  you  may  pay 
us  on  such  shipments  from  January  1st  to  April  i,  1888. 

"  Provided,  that  any  and  all  live  cattle  in  the  export 
of  which,  from  this  port  to  Glasgow,  Liverpool,  London 
or  Hull,  you  may  be  interested,  directly  or  indirectly,  shall 
have  been  shipped  exclusively,  for  the  six  months  pre- 
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ceding  each  of  said  dates  of  payment  on   steamers  repre* 

sented  by  the  undersigned. 

"  Respectfully  yours, 

"  F.  W.  J.  Hurst, 

'*  Henderson  Brothers, 

"  Sanderson  &  Son." 

This  agreement  was  continued  orally  by  the  plaintiff 
and  Henderson  Bros.,  defendants  in  this  case,  from  April  i, 
1888,  to  January  i,  1890. 

The  defendants,  in  the  meantime,  made  for  the  plaintiff 
large  shipments  of  cattle,  receiving  payment  therefor. 
But  from  December  31,  1888,  to  January  i,  1890,  they 
did  not  pay  to  the  plaintiff  anything  on  account  of  rebates, 
and  refused  to  do  so,  for  the  reason,  as  they  alleged,* that 
plaintiff  had  failed  to  comply  with  the  conditions  upon 
which  the  right  of  rebate  was  made  to  depend,  in  that  he 
had  not  shipped  all  live  cattle  in  which  he  was  directly  or 
indirectly  interested  from  the  port  of  New  York  to  the 
ports  named  in  the  agreement  by  the  steamship  lines 
agreed  upon. 

It  was  to  recover  the  amount  of  such  rebates  that  in- 
duced the  commencement  of  this  action.  There  was  no 
dispute  as  to  the  amounts  of  freights  paid  defendants,  and 
the  only  issue  presented  by  the  pleadings  was  whether 
plaintiff  had  conformed  to  the  agreement  by  shipping  live 
cattle  to  the  ports  designated  in  it  by  the  steamship  lines 
represented  by  the  agents  signing  it. 

On  the  trial  the  defendants  asked  leave  to  go  to  the 
jury  and  the  plaintiff  asked  the  court  to  direct  a  verdict  in 
plaintiff's  favor;  the  latter  application  was  granted. 

The  defendant  now  appealed. 

Parker,  J.  [after  stating  facts.] — The  burden  of  proof 
necessarily  rested  upon  the  plaintiff  to    establish   a  corn- 
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pliance  on  his  part  with  that  provision  of  the  agreement 
upon  which  he  based  his  claim  of  right  to  recover. 

The  only  evidence  presented  by  him  for  that  purpose 
was  his  own  testimony,  which,  if  true,  was  sufficient  to 
require  a  verdict  in  his  favor.  The  court,  assuming  it  to 
be  true,  directed  a  verdict  in  his  behalf  for  the  sum  of 
$7,088.77.  The  defendants,  having  asked  for  leave  to  go 
to  the  jury  on  the  issues  presented,  now  contend  that  it 
was  error  for  the  court  to  direct  a  verdict  against  them, 
and  the  reason  assigned  is  that,  in  view  of  the  fact  that 
the  only  evidence  offered  in  support  of  plaintiff's  claim 
was  that  of  a  party  to  the  action,  whose  testimony  it  is 
urged  was  to  some  extent  discredited  by  his  own  answers 
on  cross-examination,  the  question  as  to  the  truthfulness 
of  his  evidence  was  for  the  jury  ;  that  the  court  could 
direct  the  jury  to  find  a  verdict  in  favor  of  plaintiff  in  the 
event  that  they  should  believe  his  testimony  to  be  true, 
but  that  it  had  no  right  to  direct  them  to  believe  him. 

The  early  rule  denied  the  competency  of  a  party  to 
the  record  to  testify  as  a  witness. 

Subsequently,  this  rule  was  changed  by  statute,  which 
has  since  become  incorporated  in  the  Code  of  Civil  Pro- 
cedure (§  828).  But  ever  since  parties  to  an  action  were 
qualified  by  statute  to  testify  as  witnesses  in  their  own 
behalf,  a  distinction  has  been  uniformly  observed  between 
their  testimony  and  that  of  wholly  disinterested  witnesses. 
While  the  testimony  of  disinterested  witnesses  who  are 
neither  impeached  nor  discredited  must  be  credited,  that 
of  witnesses  who  are  parties  to  the  action,  by  reason  of 
their  interest  in  the  result,  is  ordinarily  to  be  considered 
by  a  jury,  in  order  that  they  may  determine  what  effect, 
if  any,  their  interest  in  the  result  of  the  controversy  should 
have  upon  their  credibility. 

And  it  has  been  held  many  times  that,  although  the 
testimony  of  a  party  to  an  action  be  uncontradicted,  his 
interest  presents  a  question  as  to  credibility,  which  the 
jury  must   pass    upon    (Honegger  i\  Wettstein,  94  A^.  Y. 
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252-261;  Wohlfahrt  v.  Beckert,  .92  /d.  490-494;  Kav- 
•anagh  v.  Wilson.  70  Id.  177  ;  Elwood  v.  Western  Union 
Telegraph  Co.,  45  Id.  549 ;  Sheridan  ik  The  Mayor,  etc.,  of 
New  York,  8  Htin,  424 ;  Moody  v.  Pell,  2  Abb,  N.  C.  274). 

In  actions  where  corporations  are  parties,  the  same  rule 
has  been  applied  to  the  testimony  of  its  officers  (Canajo- 
harie  National  Bank  v.  Diefendorf,  123  N.  K  191-200; 
Joy  :'.  Diefendorf,  130  Id,  6). 

The  case  which  tends  more  strongly  to  support  the 
decision  made  than  any  other  is  Kelly  v.  Burroughs  (102 
N,  Y,  93).  In  that  case  the  defendant  was  the  first  and 
plaintiff  the  second  indorser  on  a  note  made  by  one  Evans. 
From  the  statement  of  facts  we  quote :  **  Defendant  then 
testified  that  he  indorsed  the  note  at  the  request  and  for 
the  accommodation  of  Evans,  the  maker,  and  returned  it 
to  him  ;  that  the  plaintiff  procured  the  note  to  be  dis- 
counted, had  the  money  placed  to  his  own  credit,  and  on 
the  same  day  drew  the  money.  The  plaintiff  then  testified 
that  he  indorsed  the  note  and  procured  it  to  be  discounted 
at  the  request  of  the  maker,  and  gave  the  proceeds  to  him. 
Other  evidence  was  given  to  the  same  effect."  It  is  ap- 
parent, therefore,  that  to  some  extent,  at  least,  the  plain- 
tiff was  corroborated.  How  fully,  the  report  of  the  case 
does  not  inform  us,  but  it  appears  from  the  statement  of 
the  case  that  it  was  in  substantial  respects.  The  court 
held  there  was  no  question  for  the  jury,  saying,  the  '*  mere 
fact  that  the  plaintiff,  who  testified  to  important  particu- 
lars, was  interested,  was  unimportant,  in  view  of  the  fact 
that  there  was  no  conflict  in  the  evidence,  or  any  thing  or 
circumstance  from  which  an  inference  against  the  fact 
testified  to  by  him  could  be  drawn." 

It  will  be  observed  that  neither  in  the  statement  of 
facts  nor  in  the  opinion  of  the  court  does  it  appear  that 
plaintiff's  recovery  was  based  solely  upon  testimony  given 
by  himself. 

But  if  we  assume  that  the  fact  was  otherwise,  and  that 
the  authority  of  Kelly's  case  has  not  been  impaired  by  the 
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later  decisions  in  Bank  v,  Diefendorf  and  Joy  v,  Diefen- 
dorf  (supra),  the  conclusion  is  nevertheless  required  that 
the  defendant  was  entitled  to  go  to  the  jury,  for  in  this 
case  the  testimony  elicited  from  the  plaintiff  on  his  direct 
and  cross-examination  was  of  such  a  nature  that,  consid- 
ered in  connection  with  the  fact  that  he  was  a  party  to  the 
action,  the  question  of  his  credibility  became  one  for  the 
jury  to  pass  upon. 

The  defendants  relied,  whether  wisely  or  not  is  of  no 
moment  in  the  present  discussion,  upon  the  plaintiff's  tes- 
timony and  his  books  and  papers  covering  the  period  in 
dispute,  to  show  that  he  had  failed  to  keep  his  part  of  the 
agreement  not  to  ship  cattle  to  the  ports  named  therein 
by  other  than  the  agreed  steamship  lines.  In  order  that 
the  books  and  papers  should  be  made  available  for  such 
purpose  on  the  trial,  the  plaintiff  was  duly  subpoenaed  to 
produce  such  of  them  as  covered  the  period  from  Decem- 
ber 31.  1888,  to  January  i,  1890. 

He  did  not  produce  them,  assigning  as  a  reason  that 
the  books  were  lost  or  destroyed  and  the  bookkeeper 
dead. 

We  quote  from  his  cross-examination  some  of  the 
answers  made  by  him  to  inquiries  with  reference  to  them : 
"  Q.  And  you  have  no  books  back  of  1891  ?  A.  No.  Q. 
Where  were  the  books  which  covered  this  period  as  to 
which  we  are  all  interested,  when  you  saw  them  last  ?  A. 
I  can't  remember.  Q.  What  is  the  name  of  your  book- 
keeper? A,  That  man  I  had  at  that  time  is  dead  now; 
he  died  last  year.  It  is  not  quite  twelve  months  since  he 
died  ;  I  guess  it  is  about — I  can't  remember  exactly — nine 
or  ten  months.  His  name  was  Michael  Epstein.  Q,  How 
many  books  do  you  think  there  were  that  related  to  your 
business,  covering  this  period  in  question,  when  you  last 
saw  them?  A,  I  can't  remember.  (?.  You  did  a  pretty 
large  business?  A.  I  know  that.  Q,  How  many  thou- 
sands of  dollars'  worth  of  cattle  do  you  suppose  you 
.shipped,  in  which  you   were  interested,   directly  or  indi- 
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rcctly,  during  the  year  1889  ?  A.  1  can't  remember  that ; 
the  bookkeeper  knows  that ;  he  can  tell  you.  Q.  I  thought 
you  said  he  was  dead.  A.  Well;  I  know,  but  he  knew  it 
at  the  time.  *  *  *  Q.  You  can't  seriously  mean  that 
you  don't  remember  whether  there  was  one  book  or  six 
books  which  covered  the  enormous  shipments  which  you, 
the  biggest  shipper  in  New  York,  made  ?  A.  I  can't 
remember.  Q.  Did  you  ever  see,  yourself,  any  page  or 
any  book  which  recorded  or  purported  to  record  any  of 
your  transactions  in  cattle  during  the  year  1889?  ^'  No. 
Q.  Do  you  know  anybody  that  ever  did,  except  the  book- 
keeper  whom  you  saw  buried  ?  A.  No  ;  I  bought  a  house 
about  two  years  ago,  and  I  kept  my  books  up  at  the  house, 
and  then  we  moved  out,  and  the  books  didn't  come  down, 
and  the  books  were  destroyed  ;  they  didn't  come  to  the 
office,  because  we  didn't  have  any  safe.  We  bought  a 
new  safe  down  here.  He  (the  bookkeeper)  always  kept 
those  books  in  his  power.  I  myself  am  no  bookkeeper. 
Two  years  ago  I  bought  a  house  and  the  books  were  left 
there,  and  we  bought  a  safe  down  here,  and  they  com- 
menced with  new  books.  Q.  He  claimed  your  books  as 
his  own  property?  A.  Yes.  Q.  And  you  didn't  make 
any  objection  to  his  claiming  your  books  as  his  own  prop- 
erty? A,  No,  I  always  thought  he  was  a  straightforward 
man." 

The  defendant,  evidently  with  the  idea  that  plaintiff's 
bank  account  and  checks  would  furnish  evidence  of  pay- 
ments to  other  lines  for  the  shipment  of  cattle,  inquired 
of  him  in  what  banks  he  kept  his  accounts  for  the  year 
1889.  With  what  success  the  following  questions  and 
answers  which  fairly  measure  it  will  disclose:  '' 0.  Did 
you  keep  more  than  one  bank  account  during  the  year 
1889?  A,  I  can't  remember;  I  kept  one;  I  can't  tell 
you ;  we  have  got  two  bank  accounts  ;  I  don't  know 
where  we  generally  put  the  money  in  ;  I  can't  remember 
exactly.  I  didn't  draw  checks,  I  only  signed  them.  Q, 
Can  you  tell  this  jury  the  name  of  any  bank  in  which  you 
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kept  an  account  and  upon  which  you  were  in  the  habit  of 
drawing  checks  or  signing  checks  during  the  year  1889? 
A.  I  can*t  remember  tliem  all.  Q,  Can  you  remember 
the  name  of  any  bank  in  which  you  ever  kept  an  account? 
A.  I  kept  an  account  in  the  Chemical  Bank.  Q.  Was  it 
not  in  the  Chemical  Bank  that  you  kept  an  account 
during  the  year  1889?     A.  I  can't  remember  that." 

It  was,  at  least,  quite  remarkable  that  the  plaintifl, 
who  was  the  largest  shipper  of  live  cattle  from  the  port  of 
New  York,  and  who  during  the  year  1889  shipped  between 
60,000  and  70,000  head  of  cattle  from  that  port  to  Liver- 
pool, London,  Glasgow  and  Hull,  should,  within  a  short 
time  thereafter,  permit  the  books  showing  all  these  trans- 
actions to  be  lost  or  destroyed  under  the  circumstances 
testified  to  by  him. 

The  care  which  he  says  he  took  of  them  was  not  such 
as  would  ordinarily  be%expected  of  a  reasonably  prudent 
man  engaged  in  business  of  such  magnitude.  Clearly, 
the  jury  should  have  been  permitted  to  say,  in  view  of  the 
character  of  his  answers  to  defendant's  inquiries  on  cross- 
examination,  of  which  we  have  given  specimens  merely, 
whether  they  believed  his  testimony  in  such  respect. 
And  if  the  conclusion  should  have  been  reached  that  his 
testimony  in  that  regard  was  untrue,  they  would  have  been 
at  liberty  to  disregard  the  rest  of  his  evidence. 

In  addition,  the  defendants  produced  two  witnesses, 
who  were  shipping  agents  of  other  lines,  who  testified  that 
in  the  year  1889  they  had  seen  plaintifif's  foreman,  Mr. 
Hirsch,  on  several  occasions  superintending  the  loading  of 
cattle  on  boats  belonging  to  their  lines. 

In  view  of  the  general  rule  which  obtains  when  the 
testimony  of  a  party  is  wholly  uncorroborated,  coupled 
with  the  improbability  of  many  of  the  plaintiff's  state- 
ments, the  defendants  were  clearly  entitled  to  have  the 
jury  pass  upon  his  credibility.  It  was  for  them  to  say, 
^ftcr  weighing  the  entire  testimony  in  the  light  of  the 
^vitness's  interest  in  the  result,  whether  they  believed  that 
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he  had  met  the  burden  resting  upon  him  of  establishing 
IM  performance  of  the  contract  on  his  part. 

The  judgment  should  be  reversed,  with  costs  to  the 
appellant  to  abid^  the  event. 

Van  Brunt,  P.  J.,  concurred. 

FOLLETT,  J. — The  circumstances  disclosed  by  the 
record  made  the  credibility  of  the  plaintiff  a  question  for 
the  jury,  and  the  court  erred  in  directing  a  verdict ;  but 
1  am  not  prepared  to  hold  that  the  credibility  of  a  party 
must,  in  all  cases,  be  submitted  to  the  jury.  In  case  the 
testimony  of  a  party  is  wholly  uncontradicted,  is  not 
improbable  on  its  face,  and  there  is  no  circumstance  which 
tends  to  discredit  the  credibility  of  a  party  or  the  testi- 
mony given,  the  court  may  direct  a  verdict  based  on  such 
testimony  (Lomer  v.  Meeker,  25  N,  V.  361  ;  Kelly  v.  Bur- 
•  roughs,  102  Id.  93). 

1  do  not  understand  that  the  Court  of  Appeals  has 
laid  down  as  a  general  rule  that  in  all  cases  the  credibility 
of  a  party  or  of  a  witness  interested  in  the  event  of  the 
action  must  be  submitted  to  the  jury,  but  in  the  particular 
cases  considered  it  was  held  that  the  credibility  of  the 
party  or  of  the  interested  witness  should  have  been  sub- 
mitted to  the  jury. 

Judgment  reversed,  with  costs  to  the  appellant  to 
abide  the  event. 

Note    on    the   Value    of    the   Tfstimony  of  an   Inter- 
ested Witness. 

This  case  and  the  one  following  manifest  very  clearly 
the  diversity  of  judicial  opinion, — which  has  existed  ever 
since  the  disqualification  of  interest  was  removed, — in 
respect  to  the  value  of  the  testimony  of  an  interested  wit- 
ness. The  great  importance  of  liie  question  results  from 
the  fact  that  frequently  the  question  on  the  trial  of  a  cause 
whether  it  is  to  be  decided  by  the  judge  or  by  the  jury 
must  depend  on  the  view  tiiat  is  taken  of  this  point. 

This  element  of  importance  does  not  exist  in  the  second 
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of  the  cases  in  the  text,  viz  :  the  Matter  of  Parian,  because 
there  the  referee  and  the  surrogate  and  the  General  Term 
on  Appeal  sat  clothed  with  the  functions  of  both  judge  and 
jury,  but  tlie  decision  turns  on  the  same  principle. 

In  a  proper  consideration  of  this  question  we  should  not 
overlook  the  fundamental  principle  that  a  substantial  ques- 
tion of  credibility,  whether  created  by  a  direct  conflict  in 
testimony,  or  by  tiie  fact  that  the  sole  testimony  on  an 
essential  point  is  that  of  a  witness  who  has  been  impeached, 
makes  a  question  for  the  jury.  The  point  to  be  considered 
is  whether  the  testimony  of  a  party  or  of  an  interested  wit- 
ness, where  it  is  the  only  evidence  on  an  essential  point, 
ought  always  to  be  submitted  to  the  jury  and  not  made 
the  basis  of  a  binding  direction  of  a  verdict. 

In  considering  this  point  it  should  be  observed  that 
under  settled  practice  which  allows  an  action  to  be  brought 
in  his  own  name  by  the  trustee  of  an  express  trust  (includ- 
ing a  person  who  makes  a  contract  for  the  benefit  of 
another),  the  party  in  many  cases  may  have  no  real  interest 
and  the  beneficiary  as  a  witness  may  have  all  tlie  interest 
which  a  party  suing  for  his  own  benefit  could  have.  This 
important  fact  has  been  already  made  the  ground  of  a  sub- 
stantial change  in  the  rulings  under  §  829  of  the  Code,  it 
now  being  held  that  the  words  of  that  section  **a  party  or 
person  interested  in  the  event  '*  do  not  include  a  party  to 
the  record  who  has  no  interest  in  the  event. 

Another  point  to  be  observed  is  the  question  whether 
interest  in  the  event  for  the  purpose  of  determining  the  value 
of  the  testimony  of  a  witness  should  be  considered  as  includ- 
ing only  a  legal  interest  therein  (/.  ^.,  such  a  relation  to  the 
cause  that  the  witness  may  gain  a  legal  right  or  come 
under  a  legal  liability  by  a  judgment  in  the  cause,  or  may 
use  the  judgment  as  evidence  in  future  litigation),  or 
wliether  it  should  include  witnesses  having  bias  merely,  a 
kind  of  interest  which  doubtless  occasionally  amounts  to 
a  motive  quite  as  strong  as  a  legal  interest,  but  which  is  so 
common  in  weaker  and  very  slight  degrees.  For  the 
previous  authorities  on  this  subject,  28  Abb.  N.  C.  211,  and 
addenda. 
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MATTER  OF  PARIAN'S  ACCOUNTING. 

N,    Y.  Supreme  Courts  General  Term  ;  First  Department, 
April,  1894. 

1.  Gift ;  requisite  cc^ency  of  evidence !\     While  there  is  no  presump- 

tion of  law  or  fact  against  a  gift,  neither  is  there  in  favor  of 
one  and  he  who  claims  by  an  alleged  gift  must  establish  it  by 
evidence  which  is  clear  and  convincing,  strong  and  satisfactory. 

2.  The  same.]     A  sick  man  gave  to  a  friend  a  package  saying.  "  If 

I  should  die,  all  the  money  in  bank  belongs  to  you ;"  afterward 
the  package  was  opened  and  found  to  contain  six  savings  bank 
books.  The  donee  was  appointed  administrator,  and  after  con- 
sulting an  attorney  he  included  in  the  inventory  made  by  him 
these  deposits,  but  on  his  accounting  he  claimed  that  they 
were  given  to  him. — //e/d,  that  the  testimony  of  the  donee's 
wife  to  the  circumstances  of  the  alleged  gift  was  not  alone 
sufficient  to  sustain  a  finding  in  his  favor. 

Appeal  from  a  surrogate's  decree  in  the  accounting  of 
S.  Parian  as  administrator. 

Frederick  IV.  Hotls,  for  appellants. 

Alfred  Steckler,  for  respondent. 

FOLLETT,  J. — Charles  Wiegel  died  intestate  at  the 
city  of  New  Vork  on  Wednesday,  March  11,  1891,  and 
April  16,  1891,  respondent,  claiming  to  be  a  creditor,  was 
appointed  administrator  of  his  estate  by  the  surrogate's 
court  of  the  city  and  county  of  New  York.  This  contro- 
versy arises  over  the  title  to  $8,536.29  on  deposit  to  the 
credit  of  the  intestate  at  the  date  of  his  death  in  six  sav- 
ings banks.  The  respondent  asserts  that  Wiegel  gave  him 
these  moneys  on  Sunday,  March  8,  1891,  during  his  last 
sickness  and  in  apprehension  of  deatb^  while  the  appellants, 
intestate's  next  of  kin,  who  are  resident  citizens  of  Ger- 
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many,  assert  that  these  deposits  were  not  given  to  the  re- 
spondent, but  that  the  title  to  them  is  in  him,  as  adminis- 
trator and  not  individually. 

The  referee  appointed  to  determine  the  rights  of  the 
parties  reported  in  favor  of  the  respondent,  and  his  report 
was  sustained  by  the  surrogate's  court.  The  decision  of 
this  appeal  depends  upon  whether,  within  legal  rules,  the 
testimony  is  sufficient  to  sustain  the  conclusion  reached  by 
the  referee  and  the  surrogate's  court.  Before  entering 
upon  a  discussion  of  this  question,  it  will  be  well  to  state 
the  rule  of  evidence  declared  by  the  courts  to  be  applica- 
ble to  such  cases.  In  this  State  the  rule  is  that  while 
there  is  no  presumption  of  law  or  fact  against  a  gift,  there 
is  no  presumption  of  law  or  fact  in  favor  of  one,  and  he 
who  claims  title  to  property  through  a  gift  must  establish 
it  by  evidence  which  is  **  clear  and  convincing,  strong  and 
satisfactory  "  (Devlin  v.  Greenwich  Savings  Bank,  125  iV.  V. 
756  ;  S.  C,  35  Sf,  Rep.  922,  reversing  16  Daly,  98  ;  Ridden 
V,  Thrall,  125  N.  K  572-576;  Lewis  t/.  Merritt,  1 13 /i. 
386;  Harris  v,  Clark,  3  Id,  93-121  ;  Bedell  v.  Carll,  33  Id, 
581-585  ;  Grymes  v.  Hone,  49  Id,  17-23 ;  Scoville  v.  Post, 
3  Edw,  Ch,  203  ;  Pod  I,  Eq,  Juris.,  §  1 146). 

This  rule  should  not  be  relaxed  in  a  case  where  the 
donee  claims  the  entire  estate  of  the  donor  to  the  exclu- 
sion of  his  next  of  kin.  The  intestate  was  a  German  by 
birth  and  a  tailor  by  trade,  and  after  working  for  a  few 
years  in  Paris,  France,  came,  in  1870,  to  the  city  of  New- 
York,  where  he  resided  until  he  died.  In  1871  he  began 
working  at  his  trade  for  the  donee,  a  merchant  tailor,  and 
continued  in  his  employ  until  his  last  sickness,  in  March, 
1891.  He  was  never  married,  and,  so  far  as  is  known,  had 
no  relatives  in  America.  In  the  early  part  of  his  service 
for  the  donee  he  roomed  for  several  years  in  his  house 
and  afterwards  slept  for  some  years  in  his  shop  ;  but  in 
December,  1890,  he  took  a  room  at  No.  421  Sixth  Street, 
a  house  kept  bv  Mrs.  Fix,  where  he  remained  until  Sun- 
day, March   8,  1891,  when   he  was  removed  to   Mt.  Sinai 
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Hospital,  where  he  died.  The  foregoing  circumstances 
are  established  by  undisputed  testimony,  and  afford  about 
all  the  information  given  in  respect  to  the  decedent  and 
his  mode  of  life.  The  donee  and  his  wife  testified  that  on 
Thursday,  March  5,  1891,  the  donor  was  taken  ill,  and  on 
the  advice  of  the  donee's  wife,  left  the  shop  and  went  to 
his  lodgings.  On  Friday  and  Saturday  Mrs.  Parian  visited 
him  at  his  lodgings,  and  on  Saturday  found|  him  no  better 
and  advised  him  to  go  to  the  Mt.  Sinai  Hospital,  to  which 
he  had  previously  expressed  a  desire  to  be  taken  in  case 
of  sickness.  Mrs.  Parian  testified  that  about  ten  A.  M., 
Sunday,  March  8,  she  and  her  husband  drove  to  the 
donor's  lodgings  for  the  purpose  of  taking  him  to  the 
hospital.  They  found  him  in  bed,  and,  at  first,  he  seemed 
reluctant  to  go  to  the  hospital,  but  soon  consented,  and 
she  left  the  room  while  he  dressed,  with  the  aid  of  her 
husband.  When  the  intestate  was  nearly  dressed,  her 
husband  called  her  and  she  re-entered  the  room  just  as  the 
donor  was  putting  on  his  coat,  when,  according  to  her 
testimony,  the  following  occurred :  "  Q.  Then  what  hap- 
pened there?  A.  Then  he  says  to  my  husband:  *  Mr. 
Parian,  I  think  I  am  a  very  sick  man.'  He  said  this  in 
German.     He  put  his  hand  in  his  pocket. 

**  Mr,  Holls, — Tell  what  he  said  in  English  and  give 
the  words  in  German  afterwards. 

"  /I.  *  Mr.  Parian,  I  am  a  very  sick  man,  and  you  always 
have  been  very  good  to  me.'  Putting  his  hand  in  his 
pocket  he  handed  my  husband  a  package,  and  he  said  : 
•  If  I  should  die  all  the  money  in*  bank  belongs  to  you,* 
and  then  we  opened  the  door  and  went  downstairs  to  the 
carriage. 

"  g.  And  your  husband  had  these  bank  books?  A. 
My  husband  took  the  package  and  put  it  in  his  pocket. 

"  Q,  How  were-  these  bank  books  wrapped  ?  A. 
Wrapped  up  in  a  newspaper  with  a  piece  of  twine 
around  it." 

Thereupon  the  donor  and  donee  entered  the  carriage 
Vol.  XXXI.— II 
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and  were  driven  to  the  hospital  at  which,  three  days  after- 
wards, .the  donor  died.  When  Mr.  Parian  returned  to  his 
home,  the  package,  which  the  intestate  had  delivered  to 
him,  was  opened  and  found  to  contain  six  savings  bank 
books  wherein  the  money  in  dispute  was  credited.  The 
foregoing  constitutes  all  of  the  evidence  which  tends  to 
establish  a  gift  of  the  deposits. 

On  March  i6,  1891,  Mrs.  Parian  made  an  affidavit  in 
which  she  stated:  **  That  she  was  present  at  421  Sixth 
Street,  City  of  New  York,  on  Sunday,  March  8,  1891, 
when  her  husband  and  herself  came  to  take  said  Wiegel 
to  the  Mt.  Sinai  Hospital,  and  had  seen  the  said  Charles 
Wiegel  hand  her  husband  six  savings  bank  books,  and 
heard  said  Wiegel  tell  her  husband  that  he  was  a  very 
sick  man,  and  that  if  he  should  die  all  that  was  in  the 
bank  he  would  give  to  her  husband,  as  he  had  no  relatives 
living  as  he  knew  ;  that  deponent  and  her  husband  had 
taken  care  of  him  and  been  good  friends  to  him,  and  that 
he  wanted  him  and  his  wife  to  have  what  little  he  had 
saved  if  he  should  die." 

On  April  16,  189 1,  the  donee  was  appointed  sole  ad- 
ministrator of  the  intestate's  estate,  and  on  September 
23,  1 891,  he  verified  and  thereafter  filed  in  the  surrogate's 
office  an  inventory  in  which  he  included  the  accounts  in 
the  six  savings  banks  as  belonging  to  the  estate.  Five  of 
the  banks  paid  their  deposits  to  the  administrator,  and, 
under  some  arrangement,  the  amounts  were  deposited 
with  the  State  Trust  Company,  but  the  German  Savings 
Bank  refused  to  pay  the  amount  to  the  credit  of  the  in- 
testate, and  April  30,  1891,  Mr.  Parian,  as  administrator 
of  the  estate  of  the  intestate,  brought  an  action  against 
the  bank  in  the  Supreme  Court  to  recover  the  amount  to 
the  credit  of  the  decedent.  It  was  alleged  in  the  com- 
plaint, which  was  duly  verified  by  Parian,  that  the  money 
belonged  to  the  estate  of  the  intestate,  and  that  he,  as 
administrator,  was  entitled  to  recover  it. 

We  do  not  think   the  evidence  by  which  the  gift  is 
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sought  to  be  established  is  **  clear  and  convincing,  strong 
and  satisfactory/*  All  of  the  testimony  tending  to  sup- 
port the  gift  was  given  by  the  donee's  wife  and,  while  she 
had  no  present  legal  interest  in  establishing  it,  experience 
has  shown  that  the  interest  of  a  loyal  wife  in  the  affairs  of 
her  husband  is  as  intense  as  his  own  and  quite  as  likely  to 
warp  her  judgment  and  accuracy  when  testifying  in  his  be- 
half as  IS  the  legal  interest  of  the  husband  to  warp  his 
judgment  when  testifying  in  his  own  interest.  Besides, 
the  fact  that  the  title  by  gift  is  supported  only  by  a  wit- 
ness who  has,  in  all  senses  except  the  legal  one,  a  strong 
interest,  there  are  circumstances  of  great  probative  force 
which  render  the  testimony  of  the  wife  improbable,  or,  at 
least,  far  from  satisfactory  and  convincing.  The  record 
shows  that  Parian  gave  an  administrator's  bond  in  the  pen- 
alty of  $i6,cxx>,  which,  presumptively,  is  twice  the  value 
of  the  estate  as  stated  by  the  petitioner  in  his  application 
for  letters  {Code  Civ.  Pro.,  %  2667). 

In  the  "  true  and  perfect  inventory  of  all  the  goods, 
chattels  and  credits  of  such  *  *  intestate  "  made,  veri- 
fied and  filed  by  the  administrator  (Mr.  Parian),  pursuant 
to  art.  2,  tit.  3,  ch^p.  6,  part  2  of  the  Revised  Statutes 
{then  in  force),  it  was  stated  that  the  sums  to  the  credit  of 
the  intestate  in  the  six  savings  banks  belonged  to  his 
estate,  and  in  the  action  brought  by  Parian,  as  adminis- 
trator, against  the  German  Savings  Bank,  he  swore  in  the 
verified  complaint  that  the  deposit  belonged  to  the  estate. 
These  oaths  where  not  the  unadvised  acts  of  a  person  un- 
acquainted with  his  legal  rights,  for  Parian  testified  that, 
as  soon  as  he  heard  of  the  intestate's  death  and  before  he 
was  buried,  he  consulted  with  Nones,  an  attorney  and 
counsellor  of  the  courts  of  this  State,  who  assisted  in  ob- 
taining letters  of  administration,  in  making  the  inventory, 
and  who  began  the  action  in  the  Supreme  Court  against 
the  German  Savings  Bank.  Aside  from  the  deposits, 
which  are  the  subject  of  this  controversy,  the  estate  of 
the  intestate  amounted  to  less  than  $75,  and  we  do  not 
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think  a  stranger  to  the  blood  of  the  intestate  should 
be  allowed  to  succeed  to  the  entire  estate  upon  testi- 
mony of  the  character  which  was  offered  to  sustain  his 
claim. 

In  Harris  v,  Clark  {supra),  it  was  said  :  "  Assuming,  as 
we  must  in  this  case,  that  the  draft  is  genuine,  there  is  no 
doubt  of  the  intention  of  Mr.  Smith  to  give  the  money  in 
question  to  his  sister — and  I  come  to  a  conclusion  against 
her  right  with  reluctance — a  reluctance  qualified,  however, 
by  the  belief  that  the  clear  policy  of  the  law  is  against  the 
encouragement  of  gifts  of  this  nature.  They  are  essen- 
tially testamentary  ;  they  are  to  take  efifect  only  in  case  of 
the  testator's  death,  and  they  are  revocable  during  his  life. 
The  same  considerations  of  prudence  and  caution  which 
induced  the  Legislature  to  require  wills  of  personal  estate 
to  be  executed,  published  and  attested  with  great  formal- 
ity, would  seem  to  forbid  these  informal  dispositions  of 
property  in  expectation  of  death.  The  temptation  to 
fraud  and  imposition  in  regard  to  these  gifts  is  as  powerful 
and  as  dangerous  as  in  the  case  of  wills,  and  yet  has  been 
left  unchecked  and  unregulated  by  statute ;  and  they 
ought  not  to  be  tolerated  by  the  courts,  unless  they  are 
attended  by  all  the  requisites  which  the  common  law 
prescribes  to  give  them  validity." 

This  language  is  peculiarly  applicable  to  this  case.  The 
intestate  was  not  in  extremis  when  it  is  asserted  that  he 
made  the  gift,  but  he  had  ample  opportunity  to  express  his 
intention  by  a  will,  executed  in  accordance  with  the  laws 
of  this  State. 

We  are  of  the  opinion  that  the  decree  is  not  supported 
by  the  evidence,  and  that  it  should  be  reversed  and  a  new 
hearing  had  in  the  surrogate's  court,  with  costs  to  the 
appellants  to  abide  the  event. 

O'Brien,  J.,  concurred. 

Van  Brunt,  P.  J.  [concurring  in  result.]— While  con- 
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curring  in  the  result  of  Mr.  Justice  Follett's  opinion,  I  can- 
not concur  in  the  reasons  which  he  has  assigned  therefor. 

It  is  undoubtedly  true  that  in  order  to  support  a  gift 
such  as  is  claimed  in  this  proceeding,  the  proof  should  be 
reasonably  clear  and  satisfactory ;  but  the  fact  that  the 
witness  by  whom  it  is  sought  to  establish  the  gift 'may  be 
said  to  be  interested  in  the  result  should  not  preclude  a 
finding  that  the  gift  had  been  established  by  the  evidence 
of  such  a  witness.  If  the  question  as  to  the  gift  was  being 
tried  before  a  jury,  the  mere  fact  that  the  witness  proving 
the  gift  was  the  wife  of  the  donee  would  not  permit  the 
court  to  take  the  question  from  the  jury  ;  and  if  the- jury, 
under  proper  instructions,  believed  the  wife,  and  there  was 
nothing  which  made  it  manifest  that  the  story  of  the  wife 
was  incredible,  the  verdict  could  not  be  disturbed.  So,  in 
the  case  at  bar,  the  mere  fact  that  the  respondent  sought 
to  establish  the  gift  by  the  testimony  of  his  wife  did  not 
prevent  a  finding  in  his  favor,  notwithstanding  that  she 
may  have  had  a  large  interest  in  his  success. 

Upon  an  examination  of  the  evidence  in  this  case,  it 
seems  to  me  that  the  wife  is  singularly  supported  by  the 
affidavit  which  she  made,  and  which  it  is  claimed  upon  the 
part  of  the  appellants  is  a  contradiction  of  her  testimony 
in  this  proceeding. 

It  is  further  insisted  that  the  conduct  of  the  respond- 
ent in  placing  in  the  inventory  the  subject  matter  of  the 
gift  which  is  claimed  in  this  proceeding,  also  tends  to 
weaken  the  testimony  which  was  given  in  support  thereof. 
It  appears  from  the  evidence  that  the  respondent  con- 
sulted an  attorney.  What  advice  the  attorney  gave  we 
do  not  know ;  but  thereafter  the  respondent  and  wife 
made  the  affidavit  referred  to,  and  the  money  in  bank  was 
included  in  the  inventory,  which  inventory  was  sworn  to 
by  him.  Now,  the  fair  inference  to  be  drawn  from  these 
facts  is  that  the  respondent  was  advised  that  the  facts 
which  are  now  claimed  to  have  constituted  a  gift  of  the 
moneys  in  bank  were  not  sufficient  to  transfer  the  title  ; 
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and  this  being  the  condition  of  mind  of  these  parties,  the 
affidavits  in  question  were  sworn  to  by  the  respondent 
and  his  wife.  In  her  affidavit  she  says  that  she  saw  the 
deceased  hand  her  husband  six  savings  bank  books,  and 
heard  him  tell  her  husband  that  he  was  a  very  sick  man, 
and  that  if  he  should  die  all  that  was  in  the  bank  he 
would  give  to  her  husband,  as  he  had  no  relatives  living  as 
he  knew  ;  that  deponent  and  her  husband  had  taken  care 
of  him  and  had  been  good  friends  to  him  ;  and  that  he 
wanted  him  and  his  wife  to  have  what  little  he  had  saved 
if  he  should  die.  This  affidavit  was  made  at  a  time  when 
these  parties  evidently  believed  that  such  a  transaction 
was  insufficient  to  transfer  the  title.  The  only  variation 
from  this  story  in  the  evidence  she  gave  upon  the  standi 
perhaps,  is  the  failure  to  identify  the  books  as  clearly  as 
they  are  in  the  affidavit,  and  the  testifying  to  the  state- 
ment of  the  deceased  that  the  witness  and  her  husband 
had  taken  care  of  the  deceased  and  had  been  good  friends 
to  him,  and  that  he  wanted  him  and  his  wife  to  have  what 
little  he  had  saved,  if  he  should  die.  This  variation  was 
entirely  immaterial ;  because  it  is  manifest,  taking  the 
whole  statement  together  as  contained  in  the  affidavit, 
that  the  gift  was  to  be  to  the  husband  ;  and  that  the 
statement  that  the  deceased  wanted  him  and  his  wife  to 
have  what  little  he  had  saved,  applied  to  the  assumption 
upon  the  part  of  the  deceased  that  the  wife  would  enjoy 
what  was  given  to  her  husband.  It  seems  to  me  that  if 
the  wife  was  a  credible  witness  her  evidence  could  be  and 
was  sufficient  to  make  out  a  complete  gift  causa  mortis. 

The  result  of  holding  that  such  a  gift  cannot  be  pre- 
dicated upon  the  testimony  of  the  wife  is  adding  a  new 
rule  to  the  law  of  evidence,  viz. :  that  to  establish  a 
fact  in  reference  to  a  gift  causa  mortis,  evidence  of  parties 
entirely  indifferent  is  necessary. 

But  I  think,  however,  that  upon  the  proof  as  it  stands, 
there  was  one  fact  which  was  insufficiently  established,  and 
that  is  that  the  bank  books  which  are  now  claimed  by  the 
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husband  were  all  handed  over  to  him  at  the  time  testified 
to  by  the  wife.  All  that  she  saw  was  a  package  which 
the  husband  put  in  his  pocket,  and  she  did  not  see  what 
she  supposed  to  be  that  package  for  hours  thereafter  ; 
and  it  was  then  in  her  husband's  possession,  and  he 
opened  it,  and  showed  to  her  some  bank  books.  But 
there  is  no  evidence  that  she  even  then  knew  how  many 
there  were,  or  that  th^y  were  the  bank  books  in  question. 
And  there  was  ample  opportunity  upon  the  part  of  the 
husband  to  put  into  that  package  anything  he  pleased. 
And  as  a  result  the  probative  force  of  the  testimony  of 
the  wife  was  fatally  defective  in  her  not  being  able  to 
identify  that  which  was  handed  to  the  husband  at  the 
time  of  the  alleged  gift.  And  for  this  reason  it  seems  to 
me  the  gift  was  not  established. 


MANHATTAN  RAILWAY  CO.   v,  TABER. 

N,    Y.    Supreme    Court,    Special     Term,    First   District ; 
February,    1894. 

1.  Appeal;  case  on  non-enumerated  motions?^     Where  an  appeal  is 

taken  from  an  order  on  a  non-enumerated  motion,  a  motion  to 
dispense  with  the  printing  of  any  papers  submitted  upon  the 
hearing  of  such  motion  should  only  be  granted,  if  at  all,  if 
there  can  be  no  reasonable  difference  of  opinion  as  to  the 
immateriality  of  the  papers  whose  printing  is  sought  to  be  dis- 
pensed with.* 

2.  Motions  and  orders.}     A  special  term  held  by  another  judge  than 

the  one  who  granted  such  order,  has  no  power  to  give  any 
direction  as  to  what  shall  be  contained  in  the  printed  papers 
upon  an  appeal  from  the  order. 

3.  Appeal.]    Where  an  appeal  was  taken  only  from  so  much  of  a 

final  order  which  confirmed  the  award  of  the  commissioners  in 
a  proceeding  for  the  condemnation   of  real  property  as  failed 


♦  See  note  at  the  end  of  this  case. 
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to  provide  that  defendants  recover  costs ;  and  the  costs  were 
denied  merely  upon  the  ground  that  defendants  were  not 
entitled  to  them  as  a  matter  of  law, — held,  that  the  printing 
of  the  minutes  of  the  proceedings  before  the  commissioners 
might  be  dispensed  with. 
4.  The  same.]  Where  an  appeal  was  taken  from  an  order  in  a 
proceeding  by  a  railroad  company  to  condemn  real  property, 
authorizing  the  plaintiff  to  continue  in  possession,  and  pro- 
viding for  a  perpetual  stay  of  all  actions  and  proceedings 
interfering  with  plaintiff's  possession,  except  so  much  of  the 
order  as  authorized  plaintiff  to  continue  in  possession ;  and 
the  granting  of  such  order  had  been  opposed  upon  the  ground 
that  the  court  had  no  power  to  grant  it,  and  also  upon  the 
ground  that,  if  the  court  had  the  power,  it  would  not  be  pro- 
per to  exercise  its  discretion. — he/d,  that  the  printing  of  the 
minutes  of  the  proceedings  before  the  commissioners  could 
not  be  dispensed  with,  though  defendants  offered  to  stipulate 
that  upon  the  appeal  they  would  not  contest  the  propriety  of 
the  commissioners'  report  or  that  of  the  order  confirming  it. 

Motion  to  dispense  with  the  printing  of  minutes  on 
appeals  from  certain  orders. 

Proceedings  were  commenced  by  the  Manhattan  Rail- 
way Company  against  Henry  M.  Taber  and  others  to  ac- 
quire title  to  Nos.  137,  139  and  141  Pearl  Street  in  the 
city  of  New  York. 

The  defendants  appealed  from  the  three  following 
orders,  made  in  such  proceeding : 

(i)  The  order  entered  on  November  28,  1892,  upon 
the  order  to  show  cause  granted  by  Mr.  Justice  Andrews, 
providing  for  a.  perpetual  stay  of  all  actions  and  proceed- 
ings interfering  with  plaintiflf's  possession  of  the  property, 
pursuant  to  Code  Civ.  Pro.,  §  3379,  except  so  much  of  the 
order  as  authorizes  the  plaintiff  to  continue  in  possession 
of  the  property  upon  complying  with  the  terms  of  the 
final  order  confirming  the  award. 

(2)  From  the  final  order  confirming  the  award,  entered 
on  November  27,  1893,  in  so  far  as  the  same  fails  to  pro- 
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Vide  that  the  defendants  recover  of  the  plaintiff  the  costs 
of  proceeding,  etc. 

(3)  From  the  order  entered  December  23,  1893,  by  Mr. 
Justice  Ingraham,  denying  the  defendants*  motion  to  mod- 
ify the  final  order  so  as  to  provide  for  costs,  etc.,  and  for 
an  additional  allowance. 

Defendants  offered  to  stipulate,  if  plaintiff  would  agree 
to  the  dispensing  on  these  appeals  with  the  printing  of 
the  minutes  of  testimony  taken  before  commissioners,  not 
to  question  sucli  minutes  on  appeal  nor  that  the  report  of 
the  commissioners  was  properly  confirmed  on  such  record. 
The  plaintiff  declined  to  enter  into  the  stipulation  ;  and 
on  January  12,  1894,  the  defendants  moved  at  General 
Term  for  leave  to  dispense  with  the  printing  of  such  min- 
utes, which  motion  was  denied,  the  court  directing  that 
the  defendants  apply  at  Special  Term  to  the  judge  who 
heard  the  motion  to  confirm  and  the  motion  for  the  stay. 

The  defendants  then  made  this  motion  before  Mr. 
Justice  Andrews  for  leave  to  dispense  with  the  printing  of 
the  minutes,  etc. 

John  E,  Parsons  for  the  motion. 

William  H.  Godden  {Davies,  Short  &  Tozvnsend,  at- 
torneys), opposed. 

Andrews,  J. — Rule  3  provides  that  when  any  order 
on  a  non-enumerated  motion  is  entered,  the  papers  used 
or  read  on  the  motion  on  either  side  shall  be  specified  in 
the  order,  and  shall  be  filed  with  the  clerk,  unless  other- 
wise ordered  by  the  court,  or  the  order  may  be  set  aside 
as  irregular,  with  costs.  Section  1353  of  the  Code  of 
Civil  Procedure  provides  that  an  appeal  to  the  General 
Term  from  an  order  must  be  heard  upon  a  certified  copy 
of  the  notice  of  appeal,  and  of  the  papers  used  before  the 
court  or  the  judge  upon  the  hearing  of  the  motion,  and 
Rule  41  requires  that  such  papers  shall  be  printed. 

It  appears  by  the  papers  that  application  was  made  to 
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the  General  Term  for  the  relief  which  it  is  sought  ta 
obtain  upon  the  present  motion,  and  I  have,  therefore,  con- 
ferred with  the  presiding  justice  of  the  General  Term  in 
relation  to  the  matter.  After  such  conference  I  feel 
authorized  to  say  that  it  is  not  the  opinion  of  the  General 
Term  that  the  Special  Term  has  the  power  to  dispense 
with  the  printing  of  any  papers  which  are  to  be  used  on 
the  argument  of  the  appeal ;  and  that  unless  the  minutes 
of  the  proceedings  before  the  commissioners  are  printed 
as  a  part  of  the  printed  papers  to  be  used  on  the  appeal, 
they^cannot  be  used  or  referred  to  upon  the  argument  of 
the  appeal.  The  offer,  therefore,  of  the  appellant's  attor- 
neys to  stipulate  that  the  stenographer's  minutes  may  be 
produced  and  used  upon  the  argument  of  the  appeal  does 
not  furnish  any  grounds  for  an  order  dispensing  with  the 
printing  of  those  minutes. 

A  further  question  is  presented  as  to  whether  the  offer 
of  the  appellants  to  stipulate  that  they  will  not,  upon  said 
appeals,  question  either  that  the  report  of  the  commission- 
ers was  the  proper  one  upon  such  testimony,  or  that  the 
said  report  was  rightfully  confirmed  by  said  order,  furnishes 
any  ground  upon  which  the  court  can  grant  an  order  dis- 
pensing with  the  printing  of  said  minutes.  There  is  no 
provision  of  the  Code,  or  of  the  rules,  which  authorizes  the 
Special  Term  to  direct  that  papers  submitted  upon  a 
motion  heard  at  Special  Term,  and  which  have  been  duly 
filed,  and  are  recited  in  the  order  entered  upon  such  motion^ 
need  not  be  printed  in  the  papers  to  be  used  upon  the 
argument  of  an  appeal  from  such  order  ;  and  the  power  ta 
make  such  direction  can  be  exercised  only  upon  the  theory 
that  some  of  the  papers,  which  have  been  so  submitted, 
filed  and  recited,  were  not  actually  used,  or  that  they  were 
not  considered  by  the  court  in  deciding  the  motion.  In 
Weseman  ik  Wingrove  (85  -A^.  K  358),  where  an  objection 
was  raised  that  papers  submitted  at  the  Special  Term  were 
not  before  the  General  Term,  the  Court  of  Appeals  said  : 
**  Neither  the  Code  nor  the  rule  is  to  be  so  literally  con- 
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strued  as  to  compel  the  printing  and  presentation  of  un- 
necessary and  superfluous  papers.  What  is  material  and 
necessary  to  the  proper  action  of  the  Appellate  Court  is 
enough."  In  that  case  there  had  been  no  order  of  the 
court  dispensing  with  the  printing  of  any  of  the  papers 
submitted  at  Special  Term,  but  certain  papers  used  at 
Special  Term  had  been  omitted  by  the  attorneys. 

Assuming  that  the  Special  Term  may  dispense  with 
the  printing  of  papers,  which  have  been  submitted  to  it 
upon  the  hearing  of  a  motion,  such  power  must,  of  course,, 
be  very  sparingly  exercised,  and  only  in  cases  where  there 
can  be  no  reasonable  difference  of  opinion  as  to  the 
materiality  of  the  papers  in  question.  Otherwise,  if  the 
Special  Term,  or  a  justice  of  this  court,  in  deciding  a 
motion,  considers  that  some  of  the  papers  submitted  by 
either  side  are  immaterial,  and,  therefore,  does  not  con- 
sider them  in  deciding  the  motion,  and  an  appeal  is  taken 
from  the  order  entered  upon  the  decision,  the  right  of  ap- 
peal might  be  rendered  wholly  valueless  if,  upon  the  appli- 
cation of  either  side,  the  Special  Term  or  said  justice 
should  direct  that  the  very  papers,  whose  materiality  was 
in  dispute,  need  not  be  printed. 

It  appears  from  the  papers  that  this  motion  relates  to 
three  appeals,  which  are  now  pending,  namely  : 

First.  Appeal  from  an  order  made  by  Mr.  Justice 
Ingraham. 

Second.  An  appeal  from  so  much  of  the  final  order 
entered  herein  as  denied  costs  to  the  defendants. 

Third.  An  appeal  from  an  order  granting  a  stay  of 
proceeding. 

With  regard  to  the  appeal  from  the  order  made  by  Mr. 
Justice  Ingraham,  I  have  no  power  to  give  any  directions 
as  to  what  shall  be  contained  in  the  printed  papers  to  be 
used  on  the  appeal. 

With  regard  to  the  appeal  from  so  much  of  said  final 
order  as  denied  costs  to  the  defendant,  it  is  entirely  clear 
that  the  appeal  must  be  disposed  of  by  the  General  Term 
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upon  a  question  of  law.  Costs  were  not  allowed  to  the 
defendants  by  the  Special  Term  because  it  was  believed 
that,  as  matter  of  law,  they  were  not  entitled  to  costs. 
The  minutes  of  the  proceedings  before  the  commissioners 
were  not  considered  in  the  disposal  of  this  question,  and 
would  not  be  considered  by  the  General  Term  upon  the 
appeal  if  they  should  be  printed.  If  the  General  Term 
should  decide  that,  as  matter  of  law,  the  defendants  were 
entitled  to  costs,  it  would  then  send  the  matter  back, 
with  a  direction  that  the  Special  Term  should  exercise  its 
discretion  as  to  the  amount  of  the  allowance  to  be  made. 
The  printing  of  the  minutes,  therefore,  for  the  purposes 
of  this  appeal  would  be  wholly  unnecessary  and  useless, 
and  I  think  such  printing  should  be  dispensed  with. 

With  regard  to  the  appeal  from  the  order  staying 
proceedings,  a  different  question  is  presented. 

The  granting  of  this  order  was  opposed  upon  the 
ground  that  the  court  had  no  power  to  grant  it,  and  also 
upon  the  ground  that,  if  the  court  had  such  power,  it 
would  not  be  a  proper  exercise  of  discretion  to  grant  the 
order. 

The  proposed  stipulation,  offered  by  the  appellant, 
does  not  state  what  questions  the  appellant  proposes  to 
raise  upon  the  appeal,  but  only  what  questions  it  does 
not  propose  to  raise.  This  leaves  it  for  the  court  to  deter- 
mine from  memory  what  questions  were  raised  on  a  long 
argument,  which  took  place  nearly  three  months  since,  and 
also  to  conjecture  as  to  what  questions  the  appellant  can, 
or  may,  raise  upon  the  argument  of  the  appeal. 

The  minutes  of  the  proceedings  before  the  commis- 
sioners were  certainly  considered  very  carefully  by  me  in 
passing  upon  the  question  whether  a  stay  of  proceedings 
should  be  granted,  and  I  do  not  know  but  that  it  may  be 
very  material,  in  some  aspect  of  the  case,  for  the  appellee, 
that  such  minutes  should  be  before  the  General  Term.  As 
against  the  objection  of  the  appellee,  it  is  certainly 
<ioubtful  whether  the  court  has  the  power  to   dispense 
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with  the  printing  of  such  minutes,  and  it  is  certainly  still 
more  doubtful  whether,  against  such  objection,  if  the 
court  has  the  power,  it  ought  to  exercise  it.  If  the  appel- 
lant offered  to  stipulate  that  upon  the  appeal  questions  of 
law  only  would  be  raised,  and  stated  in  the  stipulation 
what  those  questions  would  be,  it  might  then  be  apparent 
that  the  printing  of  such  minutes  would  be  unnecessary, 
and  such  printing  might  be  dispensed  with.  As  the  mat- 
ter stands,  however,  I  cannot  foresee  what  questions  may 
be  raised,  and  I  cannot  make  an  order  which  may  imperil 
the  rights  of  the  appellee,  when  I  am  in  the  dark  as  to 
what  the  effect  of  the  order  asked  for  might  be. 

A  motion  to  dispense  with  the  printing  of  the  minutes 
on  the  appeal  from  the  order,  made  by  Mr.  Justice  In- 
graham,  will  be  dismissed. 

The  motion  to  dispense  with  the  printing  of  the 
minutes  on  the  appeal  from  so  much  of  the  final  order 
herein  as  denied  costs  to  defendant,  will  be  granted. 

The  motion  to  dispense  with  the  printing  of  the 
minutes  on  the  appeal  from  the  order  granting  a  stay  of 
proceedings,  will  be  denied. 

No  costs  will  be  granted  on  either  motion. 

The  orders  will  be  settled  on  notice. 


Note  on   the  Necessary  Papers  to  be  Printed  on  Appeal 
FROM  AN  Order;    and  the  Effect  of  a  Stip- 
ulation TO  Depart  from  the    Rule. 

It  is  a  well  settled  general  rule  that  whatever  papers  are  actuajly 
used  on  the  hearing  of  a  motion,  each  party  has  a  right  to  require 
shall  be  designated  specifically  in  the  order  entered  upon  the 
motion ;  and  neither  party  has  a  right  to  have  any  papers  stated  in 
the  order  to  have  been  used,  which  were  not  actually  used  (See 
the  cases  collected  and  the  reason  of  the  rule  noted  in  i  Adb.  Pr. 
and  Forms,  2^2).  And  in  order  to  secure  the  application  of  this 
principle  where  original  papers  are  produced  on  the  hearing  of  a 
motion,  and  read  without  leaving  the  custody  of  the  party  producinjr 
them,  it  is  desirable  to  have  the  judge  or  clerk  endorse  them  with 
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a  minute  that  they  were  so  used  in  order  to  secure  the  right  of  the 
party  on  the  settlement  of  the  order. 

The  question  how  far  this  rule  can  be  departed  from  by  stipula- 
tion of  the  parties  is  not  so  well  settled.  Two  clear  general  princi- 
ples point  in  different  directions  on  this  question. 

First :  The  judicial  power  never  acts  except  when  invoked,  and 
the  parties  to  a  controversy  may,  by  stipulation,  limit  the  extent  to 
which  it  shall  act;  and  where  the  parties  unite  in  specifying  what 
part  of  the  controversy  they  desire  to  determine,  the  court  (unless 
some  rule  of  public  policy  will  be  transgressed  thereby)  will  confine 
its  decision  accordingly.  Thus,  the  parties  to  a  controversy  respect- 
ing a  fund,  may  stipulate  that  an  action  to  be  tried  between  them 
shall  be  confined  to  determining  their  rights  as  between  themselves. 
Hong  Kong,  Shanghai  Banking  Corporation  v.  Cooper,  1 14  N,  V, 
388.  Here  the  case  was  presented  upon  the  pleadings  and  a  writ- 
ten agreement  of  the  parties,  which  provided,  among  other  things, 
that  in  case  the  court  should  finally  decide  that  the  defendant  had  a 
specific  right,  judgment  should  be  in  his  favor  for  a  sum  which 
they  had  deposited  in  the  trust  company,  and  in  case  the  court  had 
not  such,  judgment  should  be  for  the  defendant,  for  the  amount  so 
deposited. 

Vann,  J.,  said  :  *'  The  parties  by  thus  defining  the  question  and 
prescribing  the  remedy  have  confined  discussion  to  narrow  bounds. 
The  rights  of  third  persons,  however  apparent  or  important,  are 
expressly  excluded  from  consideration.  We  are  asked  to  pass 
upop  the  right  of  the  defendant,  simply  as  against  the  plaintiff,  10 
substitute  other  hemp  in  performance  of  the  contracts;  and,  con- 
versely, upon  the  right  of  the  plaintiff,  simply  as  against  the  defend- 
ant, to  demand  that  its  hemp  only  should  be  used  for  that  pur- 
pose. The  agreement  of  the  parties  to  thus  limit  judicial  inquiry 
is  binding  upon  the  courts,  as  it  is  not  unreasonable  nor  against 
good  morals  or  public  policy.  Parties  by  their  stipulations  may 
in  many  ways  make  the  law  for  any  legal  proceeding  for  which  they 
are  parties,  which  not  only  binds  them,  but  which  the  courts  are 
bound  to  enforce."  Matter  of  Petition  of  New  York,  Lackawanna  & 
Western  R.  R.  Co.,  98  JV.  V,  447,  453. 

Such  a  stipulation,  however,  should  be  clearly  expressed.  See 
Schroeder  v.  Frey,  114  N.  Y.  266;  Steinbock  v,  Evans,  122  Id,  551  ; 
Otis  V.  Conway,  1 14  Id.  13. 

In  the  same  manner  the  parties  may  stipulate  as  to  what  ques- 
tion shall  be  argued  on  appeal,  and  the  decision  on  what  questions 
shall  be  deemed  final.    Riggs  v.  Commercial  Ins.  Co.,  125  A'.  Y,  7,  1 1. 
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So  in  Drexelv.  Pease,  133 -A^.  V.  129,  at  the  close  of  the  testi- 
mony before  a  referee  under  a  reference  not  to  hear  and  determine, 
but  to  report  the  referee's  finding  upon  one  or  more  specific  facts 
involved  in  the  issue,  the  attorneys  for  all  the  parties  stipulated 
and  consented  that  the  referee  *'  may  refer  ad  libitum  to  the  printed 
case  upon  appeal  in  this  action  to  ascertain  any  fact  for  his  infor- 
mation." 

The  "  case  "  thus  referred  to  was  one  settled  on  appeal  frbm  an 
interlocutory  judgment  which  directed  the  reference. — Hdd,  by  the 
Court  of  Appeals,  that  this  stipulation  carried  with  it  to  the  Special 
Term  every  fact  and  every  paper  that  was  before  the  referee. 

In  Harris  v,  Sweetland,  48  Mich,  no,  the  court  in  an  opinion  by 
Graves,  J.,  stated  their  view  as  to  what  parties  may  and  may  not 
stipulate  upon,  as  follows :  "  They  may  waive  many  rights  which 
may  belong  to  them  according  to  the  practice  of  the  courts ;  they 
may  agree  that  certain  judgments  may  be  taken  to  exist  without 
other  proof ;  may  waive  objections  to  evidence  not  strictly  proper ; 
may  yield  the  right  to  except  for  defects  in  pleading;  and  one  may 
admit  generally  that  the  case  is  against  him  and  suffer  judgment 
without  an  investigation  of  the  facts. 

"  But  there  are  necessary  limits.  The  parties  cannot  by  agree- 
ment supersede  the  essential  regulations  made  by  law  for  the  investi- 
gation of  causes  and  adopt  methods  of  their  own  which  contravene 
the  fundamental  rules  of  proceeding  and  still  retain  the  full  right 
to  claim  revision  in  this  court."  Citing  Gittings  v.  Baker,  2  Ohio  St, 
21  ;  Conner  v,  Drake,  i  Ohio  St.  166  ;  Kelsey  v.  Forsyth,  21  How. 
{U.  S.)  85.  And  the  court  there  accordingly  held  that  they  coujd 
not  give  effect  to  a  stipulation  to  consolidate  cross-actions  when 
the  State  practice  did  not  allow  such  a  course. 

It  is  a  practical  consequence  of  this  doctrine  that  if  we  stipulate 
for  what  the  court  has  not  power  to  do  adversely,  we  get  at  most  a 
consent  decree  ;  and  even  that  may  be  void  if  the  objection  is  juris- 
dictional. A  consent  decree  which  is  merely  erroneous,  may  be 
valid.     Hawkins  v.  Blake,  108  I/.  S.  422,  432. 

Second:  The  other  principle  (one  of  growing  importance)  is 
that  an  appellate  court  will  not  consider  a  question  that  was  not 
considered  and  passed  upon  by  the  court  below.  It  is  in  pursuance 
of  this  principle  that  it  has  been  held  that  a  judgment  entered  pur- 
suant to  a  stipulation  that  it  might  be  entered  for  the  purpose  of 
appeal  is  not  appealable.     Chapin  v.  Perrin,  46  Mich.  130. 

This  principle  is  not  to  be  pressed  too  far  ;  and  the  parties  may, 
while  reserving  the  right  to  review  a  ruling  as  to  the  law  applicable 
(exception  having  been  taken),  agree  by  stipulation  on  the  amount 
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of  damages  which  will  be  applicable  if  that  ruling  be  sustained, 
even  though  the  ruling  be  as  to  the  measure  of  damages.  Carr  v. 
Hills  Archimedean  Lawn  Mower  Co.,  12  Daly^  332. 

The  object  of  the  second  principle  here  stated  is  both  fairness  to 
the  court  and  counsel,  and  economy  of  judicial  time  by  enabling 
the  appellate  court  to  confine  its  labors  to  the  revision  of  what  has 
actually  been  done.  It  is  easy  to  see  that  the  labor  of  an  appellate 
court  would  be  necessarily  increased  by  sanctioning  a  stipulation 
which  should  bring  new  facts  into  the  case  or  new  documents  inta 
the  evidence  which  were  not  considered  by  the  court  below;  and 
something  of  the  same  inconvenience  would  result  if  the  parties 
were  allowed,  without  bringing  the  matter  to  the  notice  of  the 
court  of  first  instance,  to  exclude  from  the  papers  on  which  the 
appeal  sliould  be  heard,  some  which  were  before  the  court  of  first 
instance,  an  i  the  absence  of  which  might  perhaps  have  varied  their 
conclusion  and  rendered  an  appeal  unnecessary. 


PEOPLE  V.  McKANE. 

N'  V'  Court  of  Oyer  and  Terminer ^  Kings  County ;  March ^ 

1894. 

Criminal  law  ;  felony.]  The  misdemeanor  of  conspiring  to  com- 
mit a  felony  is  merged  in  the  felony,  if  the  felony  is  actually 
committed;  and  if  an  indictment  for  such  a  conspiracy  in 
charging  overt  acts  shows  the  felony  was  actually  committed, 
a  demurrer  thereto  must  be  sustained. 

Demurrers  to  an  indictment. 

The  indictment  charged  a  conspiracy  on  the  part  of 
John  Y.  McKane  and  twenty-one  others  to  violate  the  pro- 
visions of  the  Election  Law  by  rendering  the  registry  hsts 
of  the  Town  of  Gravesend  inaccessible  to  the  pubHc  for 
examination  or  copying. 

Edward  J/.  SJtcpard  and  Benfaniin  F,  Tracy,  Deputy 
Attorneys  General  for  the  People. 

fames  Troy,  for  defendant  McKane. 
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Bartlett,  J. — The  indictment  charges  the  defendants 
with  conspiracy  to  commit  certain  crimes  which  are  felo- 
nies under  the  election  law. 

It  also  alleges  that  the  defendants,  in  pursuance  of  the 
conspiracy,  actually  did  commit  the  felonies  which  they 
had  conspired  to  commit.  The  case,  therefore,  squarely 
presents  the  question,  whether  under  the  law  of  the  State 
of  New  York,  a  conspiracy  to  commit  a  felony  when  exe- 
cuted by  the  conspirators  does  not  merge  in  the  felony  so 
as  to  prevent  a  prosecution  for  the  conspiracy  itself. 

To  understand  the  New  York  decisions  on  this  ques- 
tion it  is  necessary  to  refer  to  the  case  of  Commonwealth 
1'.  Kingsbury  (5  Mass,  106),  decided  by  the  Supreme  Judi- 
cial Court  of  Massachusetts  in  the  year  1809.  There  it  was 
held  that  a  conspiracy  to  commit  a  felony  which  had 
actually  been  committed  could  not  be  punished  as  an 
offence  distinct  from  the  felony.  Chief  Justice  Parsons, 
however,  went  further  in  his  opinion,  and  declared  that  the 
same  rule  applied  to  an  executed  conspiracy  to  commit  a 
misdemeanor. 

The  latter  doctrine  has  not  been  generally  approved  ; 
but  so  far  as  I  have  been  able  to  discover,  whenever  the 
question  has  been  touched  upon  by  the  higher  appellate 
courts  in  the  State  of  New  York,  the  judges  have  assumed 
it  to  be  the  law  that  in  the  case  of  an  executed  conspiracy 
to  commit  a  felony,  the  conspiracy,  which  is  a  misdemeanor, 
merges  in  the  felony. 

In  1827,  the  well-known  case  of  Lambert  v.  People  (9 
Cow,  578)  was  decided  in  the  Court  of  Errors  by  the  casting 
vote  of  the  president  in  favor  of  reversing  the  judgment 
below.  The  principal  opinion  for  reversal  was  delivered 
by  Senator  Spencer,  who  cited  the  Kingsbury  case  in 
Massachusetts  as  a  correct  exposition  of  the  law,  and 
showed  (on  page  595)  that  the  case  of  Lambert  fell  within 
the  doctrine  that  a  conspiracy  to  commit  an  offence  of  a 
higher  grade  than  a  misdemeanor  merges  in  the  higher 
offence  when  committed,  because  Lambert  was  indicted 
Vol.  XXXI.— 12 
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for  a  conspiracy  to  cheat  by  false  pretences,  and  that  was 
an  offence  of  higher  grade  ;  **  it  is  urged/'  he  said,  **  that  this 
indictment  charges  an  executed  conspiracy;  that  the  first 
agreement  to  commit  the  offence  and  every  other  preh'm- 
inary  and  intermediate  step  is  absorbed  in  the  actual  com- 
mission of  it. 

**  I  am  deeply  impressed  with  the  weight  of  this  objec- 
tion. I  cannot  conceive  how  a  crime  can  be  split  up 
with  its  several  parts,  and  each  of  those  parts  made  the 
subject  of  accusation.  If  a  man  committed  a  theft  by 
robbing,  I  cannot  understand  how  the  two  can  be  separated 
and  the  defendant  tried  for  the  theft  alone.  An  indict- 
ment for  murder  always  charges  that  the  defendant  made 
an  assault  on  A.  B.,  and  him  murdered  with  malice  afore- 
thought. If  a  general  verdict  of  guilty  were  rendered  on 
such  an  indictment,  would  it  enter  into  the  head  of  any 
man  to  inflict  punishment  merely  for  the  assault  ?  That 
assault  is  part  of  the  crime  and  is  absorbed  in  it.  So  in 
this  case,  the  agreement  to  cheat,  the  false  tokens  or  false 
pretences  used  are  all  concentrated  and  collected  in  the 
offence  of  cheating.** 

The  minority  opinion  in  the  Lambert  case  was  deliv- 
ered by  Senator  Stebbins,  and  it  is  to  be  noted  that  while 
he  dissented  from  the  Massachusetts  decisions  in  Com- 
monwealth V.  Kingsbury  (5  Mass.  100),  so  far  as  it  in- 
timated that  an  executed  conspiracy  merged  in  a  misde- 
meanor, which  was  its  object,  he  expressly  declared  that 
the  court  properly  held  that  a  conspiracy  to  procure  goods 
in  a  manner  amounting  to  larceny  was  merged  in  the  felony 
when  executed  (9  Cow,  page  621),  so  that  both  reported 
opinions  in  Lambert  v.  People  assume  the  correctness  of 
the  doctrine  that  an  executed  conspiracy  to  commit  a 
felony  merges  in  the  felony. 

In  1830,  we  find  the  same  assumption  in  the  opinion 
of  Marcy,  J.,  in  the  celebrated  case  of  the  People  v,  Wal- 
ther  (4  IVt'ud.  229),  arising  out  of  the  alleged  abduction 
of  William  Morgan. 
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He  rejected  the  view  that  a  conspiracy  to  commit  a 
misdemeanor  was  merged  in  the  misdemeanor  when  com- 
mitted, saying  that  where  two  crimes  were  of  equal 
grade  there  could  be  no  legal  technical  merger,  but  his 
language  shows  that  he  deemed  the  doctrine  of  merger 
applicable  where  the  crime  was  of  a  higher  grade  than 
the  conspiracy,  and  the  object  of  the  conspiracy  was  fully 
accomplished. 

Both  these  cases  were  decided  before  the  law  made  it 
essential  in  most  indictments  for  conspiracy  to  allege  the 
commission  of  some  overt  act  in  furtherance  of  the  con- 
spiracy, and  it  was  suggested  on  the  argument  of  the  case 
at  bar  that  this  change  in  the  law  of  conspiracy  has  had 
the  effect  to  do  away  with  the  doctrine  of  merger,  so  far 
as  it  is  sanctioned  by  these  two  decisions.  That  view 
cannot  be  entertained,  however,  in  reference  to  the  case  of 
Elkin  V,  People  (23  ^V.  F.  177),  which  was  decided  by  the 
Court  of  Appeals  in  1863,  when  the  law  in  respect  to  alleg- 
ing and  proving  overt  acts  was  substantially  the  same  as 
it  is  now.  In  the  Elkin  case,  Davies,  J.,  delivering  the 
opinion  of  the  court,  distinctly  assumed  that  the  doctrine 
of  merger  was  still  in  force  and  said  that  no  felony  being 
established  by  the  proof,  "  no  merger  of  the  misdemeanor 
in  it  did  or  could  take  place." 

It  is  argued  that  the  cases  which  I  have  cited  are  not 
binding  as  authorities,  inasmuch  as  what  was  said  in  the 
opinions  in  regard  to  the  merger  of  a  conspiracy  in  an 
executed  felony  was  not  necessary  to  any  one  of  the  deci- 
sions actually  rendered,  and  that  the  observations  on  this 
subject,  are,  therefore,  to  be  deemed  obitor  dicta.  It  is  not 
clear  that  is  true  of  the  I^ambert  case,  but  even  if  it  be 
true  of  all  of  them,  still  the  uniform  expression  of  the 
higher  courts  of  the  State  on  the  question  under  con- 
sideration are  not  to  be  disregarded  by  the  courts  of  first 
instance.  Such  utterances  furnish  the  latter  with  the 
most  trustworthy  guides  to  a  correct  decision,  in  the 
absence  of  direct  precedents. 
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While  there  is,  no  doubt,  a  tendency  to  abandon  the 
strict  technical  rule  of  merger  in  England  and  in  some  of 
the  States,  and  while  it  appears  to  have  been  actually 
abandoned  in  Massachusetts  Commonwealth  v.  Walther 
(109  Mass.  309),  Mr.  Wharton,  in  the  ninth  edition  of  his 
well-known  work  on  American  Criminal  Law,  cites  the 
Walther  case  and  the  Elkin  case  as  recognizing  its  exist- 
ence in  New  York  (§  1344).  And  the  same  learned 
commentator,  in  his  earlier  treatise  on  Precedents  of 
Indictments,  referring  to  conspiracy  to  commit  felonies^ 
and  citing  the  case  of  the  People  v,  Mather,  says, 
**  Care  must  be  taken  in  preparing  an  indictment  for 
this  branch  of  conspiracy  to  charge  the  offense  as  merely 
an  unconsummated  attempt.  If,  however,  in  an  overt 
act,  or  in  the  body  of  the  court,  the  commission  of  the 
actual  offence  be  charged,  the  conspiracy  merges  in  the 
felony,  and  the  indictment  is  incapable  of  supporting  a 
conviction "    {Precedents    of   Indictments,    etc.^    3d    Ed., 

§607). 

Whatever  may  be  the  ultimate  decision  upon  this 
question  when  directly  presented  to  the  tribunal  of  last 
resort,  it  seems  to  me  clearly  the  duty  of  a  trial  court  to 
accept  and  apply  the  doctrine  of  the  merger  of  a  conspir- 
acy in  an  executed  felony  as  sanctioned  in  the  opinion 
delivered  in  the  cases  cited  in  the  Court  of  Errors,  in  the 
old  Supreme  Court  and  in  the  Court  of  Appeals.  The 
people  have  the  right  of  appeal  from  an  order  sustaining 
a  demurrer  to  an  indictment,  and  it  is  far  better  that  this 
question  should  be  passed  upon  by  the  General  Term  and 
Court  of  Appeals  beforehand  than  after  a  long  trial,  the 
labor  of  which  would  be  wholly  wasted  if  the  judicial 
opinions  to  which  I  have  referred  are  correct  expositions^ 
of  existing  law. 

The  demurrers  to  the  indictment  are  sustained. 
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VIELLER   z/.  OPPENHEIM. 

N,  K  Supreme  Court,  General  Term,  First  Department  ; 
January,  1894. 

1.  Discovery  and  Inspection.']    The  fact  that  the  plaintiff,  in  an  action 

to  recover  commissions  or  a  percentage,  is  not  entitled  to  an 
accounting  from  the  defendant,  is  not  a  sufficient  reason  why 
he  should  not  have  a  discovery  and  inspection  of  the  defend- 
ant's accounts. 

2.  TAe  same.]     The  fact  that  the   plaintiff  has  had,  from  time  to 

time,  opportunity  to  examine  the  books,  is  not  alone  sufficient 
ground  for  refusing  an  application  for  discovery  and  inspection 
in  which  he  may  have  the  aid  of  an  expert. 

J.  TAc  same]  Discovery  and  inspection  of  accounts  may  be  granted 
not  only  in  an  action  between  partners  for  an  .accounting,  but 
also  where  the  relation  between  the  parties  has  been  that  of 
employee  and  employer  or  of  co-workers, — as  where  plaintiff 
had  been  employed  for  a  share  of  profits  in  lieu  of  salary. 

4.  TAe  same,]  A  plaintiff  who  in  whatever  manner  or  under  what- 
ever name  is  entitled  to  a  portion  of  the  proceeds  of  a  common 
venture,  is  prima  facie  entitled  to  an  inspection  when  necessary 
of  the  books  containing  the  records  thereof,  unless  it  appears 
that  the  application  is  in  bad  faith.* 

Phillip  B.  Vieller  sued  Edward  L.  Oppenheim  and 
others  ;  the  nature  of  the  action  as  stated  in  his  affidavit 
to  obtain  discovery  and  inspection  of  accounts,  was  to 
recover  a  percentage  of  gross  profits  of  the  defendant*s 
business  to  which  he  claimed  to  be  entitled  under  a  con- 
tract between  them  which  required  the  plaintiff  to  give 
his  undivided  attention  to  the  defendant's  business  and 
particularly  to  procuring  new  customers,  he  to  receive 
iifteen  per  cent,  of  the  net  profits  of  the  defendant's  gen- 
eral business,  to  be  calculated  by  deducting,  from  gross 
profits,  the  expenses,  interest  on  cash  capital,  and  on  value 
of  the  seats  in  exchanges,  and  moneys  due  on  bad  and 

*  See  note  at  the  end  of  this  case. 
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doubtful  accounts  (the  percentage,  however,  to  be  paid  on 
bad  or  doubtful  accounts  ultimately  collected),  and  he  not 
only  to  have  an  interest  in  the  profits  but  also  to  be 
responsible  for  firm  losses  on  speculative  business  equal 
to  fifteen  per  cent.,  but  to  have  no  voice  in  the  manage- 
ment of  the  business,  and  not  to  be  a  partner  nor  have  a 
right  to  sign  the  firm  name. 

A  first  motion  for  discovery  and  inspection  was  denied 
on  the  ground  that  although  a  general  and  sweeping  order 
was  asked  for,  it  did  not  appear  exactly  what  relief  plain- 
tiff sought  or  why  the  inspection  was  necessary  to  enable 
him  to  prepare  his  complaint,  and  that  it  did  not  appear 
whether  he  intended  to  frame  his  action  to  open  settled 
accounts  which  had  been  set  up  in  the  opposing  affi- 
davits, or  simply  to  sue  for  an  accounting. 

On  a  second  motion  he  alleged  that  it  was  his  purpose 
to  set  aside  an  agreement  which  defendants  relied  on  as  a 
liquidation  and  to  open  the  accounts  if  the  same  should  be 
deemed  to  be  settled  and  to  effect  a  proper  accounting 
and  settlement. 

The  court  at  Special  Term  granted  the  motion,  the 
following  opinion  being  rendered  : 

Barrett,  J. — The  plaintiff  was  not  a  partner  in  the 
defendants'  firm,  but  he  was  not  an  ordinary  employee. 
He  was  an  important  co-worker  with  the  defendants,  and 
his  interest  had  a  direct  relation  to  the  profits  of  the  firm. 
This  interest  was  increased  by  the  profits  and  decreased 
by  the  losses.  As  to  the  speculative  account,  it  was 
expressly  provided  that  he  should  have  a  specific  interest 
in  the  profits,  and  be  responsible  for  a  specific  percentage 
of  losses. 

It  is  apparent,  therefore,  that  he  is  entitled  to  an 
inspection  of  the  firm  books,  provided  he  has  made  out  a 
prima  facie  case  for  the  re-opening  of  the  accounts  or 
statements  furnished  to  him  from  time  to  time. 

Such  ^  prima  facie  case  is,  I  think,  clearly  set  forth  in 


Digitized  by 


Google 


ABBOTT'S     NEW     CASES.  183 

Vieller  v.  Oppenhcim. 

the  rebutting  affidavit  used  upon  the  previous  motion, 
and  made  (with  other  papers)  the  direct  basis  of  the  pres- 
ent motion.  Several  grave  inaccuracies — to  use  the  mild- 
est expression — are  pointed  out,  and,  while  the  defendants 
seek  to  explain  the  plaintiff  s  charges  in  some  particulars, 
their  explanations  are  not  entirely  satisfactory.  They  are 
certainly  not  conclusive  against  the  application.  One 
charge  in  particular  is  not  met  at  all.  I  refer  to  the  item 
of  interest.  By  the  agreement,  the  plaintiff's  percentage 
of  profits  was  to  be  ascertained  by  deducting  from  the 
gross  profits  interest  on  cash  capital  at  the  rate  of  five  per 
cent.,  together  with  interest  at  the  same  rate  upon  the  sum 
of  $30,000,  representing  the  approximate  value  of  the 
defendants'  seats  in  various  exchanges. 

It  appears  that  after  the  new  firm  was  formed  on  May 
I,  1891,  the  defendants  privately  arranged  to  credit  them- 
selves  with  six  per  cent,  upon  this  $30,000.  They  also 
arranged  to  withdraw  their  capital,  as  firm  capital,  and  to 
credit  such  capital  to  their  individual  accounts  as  in  form 
a  loan  to  the  firm,  at  six  per  cent.  These  interest  charges 
were  credited  monthly,  thus  practically  effecting  com- 
pound interest.  The  defendants  make  no  satisfactory 
explanation  of  this  wrongful  breach  of  their  contract. 
Indeed,  they  seem  to  have  concealed  their  acts  in  this 
respect  from  the  plaintiff,  and  when  he  accidentally  dis- 
covered what  they  had  done,  and  taxed  them  with  it,  they 
vouchsafed  no  explanation,  but  simply  intimated  that  it 
was  no  affair  of  his  how  they  arranged  their  business 
interests  as  between  themselves.  Indeed,  this  is  the  posi- 
tion which  they  deliberately  assume  upon  the  present 
application,  for  Mr.  Edward  L.  Oppenheim  declares  in  his 
affidavit  that,  '*  The  plaintiff  has  no  concern  whatever  in 
the  interest  or  the  capital  account  to  which  in  his  affidavit 
he  refers." 

This  position  is  quite  untenable.  It  is  true  that  the 
plaintiff  has  no  concern  with  the  private  arrangements  of 
the  defendants,  but  he  has  every  concern  with  their  bring- 
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ing  their  private  arrangements  into  the  accounts  between 
him  and  them,  and  thus  unjustly  reducing  his  interest.  I 
do  not  desire  to  comment  harshly  upon  these  acts,  but  I 
must  say  that,  unless  they  were  inadvertent,  it  is  hard  to 
see  how  they  could  have  been  in  intention  fair.  Certainly, 
settlements  based  upon  their  concealment  could  not  be 
permitted  to  stand. 

It  is  sufficient,  however,  for  the  purpose  of  this  appli- 
cation, that  the  acts  charged — those  just  pointed  out  and 
others  specified  in  the  papers — justify  the  inspection  (in 
part)  which  the  plaintiff  seeks.  And  it  is  no  answer  to 
such  an  application,  founded  upon  such  facts,  to  say  that 
the  plaintiff  has  had  from  time  to  time  an  opportunity  to 
examine  the  books.  He  is  not  an  accountant,  and  he  is 
not  to  be  deprived  of  an  expert  examination  merely 
because  he  has  at  times  looked  into  the  books.  The 
inspection  is  to  enable  him  accurately  to  frame  his  com- 
plaint. He  might,  possibly,  without  an  inspection,  frame 
some  sort  of  a  complaint,  but  not  such  a  complaint  as  the 
courts  approve  of.  A  complaint  founded  upon  such  an 
examination  as  he  has  already  made,  or  might  have  made, 
would  be  a  very  general  and  imperfect  statement  of  his 
case — a  statement  which  might  well  be  attacked  as  indefi- 
nite and  uncertain.  He  is  not  precluded  from  an  inspec- 
tion merely  because  in  general  terms  he  might  aver  certain 
broad  facts  justifying  a  prayer  for  an  accounting.  He  has 
a  right,  and  it  is  indeed  his  duty,  to  set  forth  the  specific 
wrongs  of  which  he  complains,  and  to  fortify  his  prayer  by 
distinct  allegations  as  to  each  matter  which  may  be  the 
subject  of  adjudication. 

The  examination  should,  however,  be  limited  to  the 
period  commencing  May  i,  1891.  That  was  the  date  of 
the  formation  of  the  new  firm,  and  the  plaintiff,  at  or 
about  that  time,  gave  the  old  firm  a  general  release  except 
as  to  certain  specific  matters  referred  to  in  the  dissolution 
agreement.     No  case  is  presented  justly  questioning  this 
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release,  even  prima  facie.  Whatever  wrong  is  pointed  out 
specifically,  relates  to  the  new  firm,  not  to  the  old. 

Nor  is  a  case  made  out  for  the  inspection  of  Mr.  Oppen- 
heim's  private  letter  book.  On  the  contrary,  it  clearly 
appears  that  that  book  has  no  real  relation  to  the  subject 
of  the  present  discovery. 

The  motion  should  therefore  be  granted  so  far  as  to 
permit  an  inspection  by  the  plaintiff,  and  such  expert 
accountant  as  he  may  select,  of  the  defendants'  books  con- 
taining the  transactions  of  the  firm  between  May  i,  1891, 
and  April  15,  i893»  including  all  the  accounts  which,  under 
the  dissolution  agreement  of  the  old  firm,  were  carried 
over  to  the  new,  and  which  were  excepted  from  the  release 
given  by  the  plaintiff  to  such  old  firm. 

Costs  to  abide  the  event.  Order  to  be  settled  on  two 
days*  notice.  The  order  was  settled,  the  ordering  part 
being  in  the  following  form  : 

It  is  ordered,  that  within  five  days  from  the  service 
upon  the  defendants*  attorneys  of  a  copy  of  this  order,  the 
defendants  produce  and  deposit  with  the  clerk  of  this 
court  the  books  and  papers  of  the  firm  of  E.  L.  Oppen- 
heim &  Co.,  containing  the  transactions  of  said  firm 
between  May  i,  1891,  and  April  15,  1893,  including  all 
the  accounts  which,  under  the  dissolution  agreement  of 
the  old  firm  of  E.  L.  Oppenheim  &  Co.,  were  carried 
over  to  the  new  firm,  and  which  were  excepted 
from  the  release  given  by  the  plaintiff  to  such  old 
firm,  and  that  said  books  and  papers  remain  subject  to 
the  inspection  and  copy  of  the  plaintiff  herein,  and  such 
accountants  as  he  may  employ,  for  the  space  of  twenty 
days  thereafter;  or  that,  in  place  of  depositing  with  the 
clerk  of  this  court  said  books  and  papers,  the  defendants 
may  retain  the  same  at  their  business  ofifice,  in  which  case 
they  shall  within  five  days  after  the  service  upon  their 
attorneys  of  a  copy  of  this  order,  notify  the  plaintiff's 
attorneys  of  their  election  to  retain  said  books  and  papers 
at  their  business  oflRce,  and   the  same  shall  thereupon,  for 
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the  space  of  twenty  days  thereafter,  be  open  to  the 
inspection  and  copy  by  the  plaintiff,  and  such  assistants 
as  he  may  employ,  from  three  until  five  P.  M.  on  each 
business  day. 

It  is  further  ordered,  that  the  plaintiff  have  until 
twenty  days  from  the  time  of  the  conclusion  of  the 
inspection,  as  hereinbefore  provided,  to  serve  his  com- 
plaint herein,  with  ten  dollars  costs  to  abide  the  event  of 
this  action. 

The  defendants  appealed  to  the  General  Term. 

Otto  Horwits  {Horwitz  df  Hershfield,  attorneys),  for 
the  appellants. — I.  The  plaintiff  was  not  a  partner  and 
cannot  bring  an  action  for  an  accounting  (Smith  v.  Bodine,. 
74  N,  Y,  30;  Muller  v.  Levy,  52  Hun,  123). 

II.  The  application  is  made  in  bad  faith,  and  is  in  the 
nature  of  a  fishing  excursion  to  ascertain  whether  the 
plaintiff  has  a  cause  of  action. 

*'  A  party  has  no  right  to  have  a  general  inquisitorial 
examination  of  all  the  books,  papers  and  documents  of  his 
adversary  with  a  view  to  ascertain  if  perchance  something 
cannot  be  found  which  will  possibly  aid  him"  (Hoyt  v. 
American  Exchange  Bank,  i  Diary  652). 

**  Neither  at  law  nor  in  equity  has  a  party  a  right  to 
make  a  general  search  and  examination  for  evidence 
among  the  private  books  and  papers  of  his  adversary. 
Such  an  order  might  lead  to  great  abuses  and  be  a  judicial 
sanction  to  a  dangerous,  vexatious  and  impertinent  med- 
dling with  the  private  business  and  affairs  of  another"^ 
(Brevoort  v.  Warner,  8  Hoiv,  Pr.  321). 

"  There  is  no  necessity  that  he  should  be  permitted  to 
examine  the  defendants'  books  at  large  "  (Heinemann  v. 
Waterbury,  5  Bosworth,  686). 

**  If  a  party  answers  distinctly  and  unevasively  that  as 
to  all  or  any  of  the  papers  or  documents  or  entries  of 
which  a  discovery  is  sought  that  there  are  no  such  papers 
or  documents  in  his  possession  or  under  his  control,  and 
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that  there  are  no  entries  relating  to  the  specified  subject 
matter,  except  such  as  he  has  furnished  copies  of,  the*  ap- 
plicant must  abide  by  the  answer  so  far  as  the  proceedings 
for  a  discovery  are  concerned.  If  dissatisfied  with  the 
results  of  the  proceedings,  he  must  examine  him  as  a 
witness  or  rely  on  such  other  evidence  as  he  may  be  able 
to  command.  He  has  no  right  to  have  a  general  inquisi- 
torial examination  of  all  the  books,  papers  and  documents 
of  his  adversary,  with  a  view  to  ascertain  if,  perchance, 
something  cannot  be  found  which  will  possibly  aid  him  *' 
(Hoyt  V,  American  Exchange  Bank,  8  How,  Pr.  89,  93). 

A  party  cannot  be  subjected  to  a  fishing  examination 
or  investigation  with  a  view  to  ascertain  the  fact  whether 
he  has,  or  has  not,  books,  papers  or  documents  which  may 
contain  evidence  relating  to  the  merits  of  the  action,  or  of 
the  defense,  unless  he  is  examined  aS  a  witness,  so  that 
his  deposition  may  be  made  evidence  as  well  for  as  against 
him  (Hoyt  v.  American  Exchange  Bank,  8  How,  Pr,  93). 

In  Commercial  Bank  of  Albany  against  Dunham,  13 
How.  Pr.  541,  543,  in  the  opinion  of  Harris,  J.,  a  petition 
for  an  order  for  discovery  of  books,  there  appears  the  follow- 
ing quotation  from  an  opinion  of  HOFFMAN,  J. :  "  If  the 
discovery  is  plainly  attainable  by  the  examination  of  the 
party  as  a  witness,  it  should  be  refused.  Where  the  testi- 
mony sought  appears  attainable  from  the  oath  of  the  party 
examined  as  a  witness,  there  is  an  additional  reason  for  not 
resorting  to  the  delicate  and  often  dangerous  source  of 
evidence,  an  inspection  of  private  books.  The  unlimited 
exercise  of  such  a  power,  it  has  well  been  said,  would  open 
every  muniment  room  in  the  land,  and  every  merchant's 
accounts,  and  every  man's  private  papers,  to  the  inspection 
of  the  merely  curious.    . 

*'They  ask  for  license  to  search  at  their  own  pleasure 
all  the  books  in  which  all  the  transactions  of  the  defend- 
ants have  been  recorded  for  a  period  of  (eight)  years,, 
however  diversified  or  extensive  they  may  have  been,  in 
the  expectation  that,  somewhere  within  the  wide  range^ 
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they  may  find  some  evidence  that  will  aid  them  in  sus- 
taining the  issue  in  this  cause  upon  the  trial.'* 

In  Dickie  v,  Austin,  4  Civ,  Pro,  R.  123,  McAdam,  J., 
says  :  **  On  an  application  for  an  inspection  of  books,  the 
petition  must  state  what  information  is  wanted,  and  that 
the  books  an  inspection  of  which  is  sought  contain  such 
information.  It  is  not  enough  to  show  that  they  probably 
will  furnish  the  desired  information,  and  an  application 
for  the  discovery  of  documents  was  denied  where  the 
petition  did  not  point  to  the  places  where  the  information 
sought  for  existed,  nor  describe  the  entries,  except  by 
stating  their  supposed  effect.  *  *  *  if  the  discovery 
is  plainly  attainable  by  competent  and  available  testimony, 
a  production  of  books  should  not  be  allowed  without 
special  circumstances."  Petition  should  be  dismissed  on 
the  ground  that  it  does  not  point  to  the  places  where  the 
information  sought  for  existed,  nor  describe  the  entries 
(New  England  Iron  Co.  v.  N.  Y.  Loan  &  Improvement  Co., 
55  How.Pr,  35i»352). 

It  would  seem  that  the  plaintiff  has  information  to 
prepare  his  complaint  herein.  After  the  issues  have  been 
framed,  if  it  should  appear  to  the  court  necessary  for  the 
plaintiff  in  preparing  for  trial  to  avail  himself  of  an  ex- 
amination, such  relief  can  then  be  granted  ;  but  we  think 
that  there  is  no  reason  for  the  granting  of  this  order  now, 
as  it  is  undoubtedly  intended  as  a  fishing  excursion  to 
ascertain  whether  the  plaintiff  has  any  cause  of  action 
upon  which  he  might  reasonably  hope  to  succeed 
(Nathan  v,  Whitehill,  22  N,  V.  Supp,  63). 

III.  The  order  should  certainly  at  least  be  modified, 
if  not  reversed. 

Edward  C.  Perkins,  for  plaintiff,  respondent. 

O'Brien,  J.* — Little  need  be  added  to  the  opinion  of 
the  learned  judge  at   Special  Term,  showing  the  reasons 

*  Present,  Van  Brum,  P.  J.,  and  O'Brien  and  Follett,  J  J. 
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and  necessity  for  the  order  appealed  from.  The  appel- 
lant insists  that  the  judge,  though  he  concluded  that  the 
plaintiff  was  not  a  partner,  overlooked  the  statement  in 
the  plaintiff's  affidavit  alleging  that  his  action  was  brought 
for  an  accounting,  which  he  could  not  maintain  in  view  of 
ais  relation  to  the  defendants  as  an  employee,  or  at  best  a 
co-worker.  It  is  hardly  just,  however,  to  seize  upon  one 
expression  in  an  affidavit,  particularly  where  all  the  facts 
are  presented  to  the  court  showing  the  character  in  which 
the  plaintiff  sues.  The  agreement  with  the  defendants, 
which  is  set  forth,  shows  that  he  was  employed  under  an 
arrangement  which  would  give  him,  in  lieu  of  salary,  a 
certain  percentage  of  the  profits  of  the  business,  which 
from  time  to  time  was  increased. 

In  the  leading  case  of  Smith  v,  Bodine  (74  N.  Y,  30), 
it  was  held  that  under  such  an  agreement,  which  did  not 
constitute  the  plaintiff  a  partner,  he  could  not  bring  a 
suit  in  equity  for  an  accounting,  but  was  left  to  his  action 
at  law.  This  circumstance,  however,  instead  of  being  an 
obstacle,  seems  to  us  an  additional  rea^n  why  the  inspec- 
tion should  be  allowed.  In  an  action  at  law  it  will  be 
necessary  for  the  plaintiff  to  state  the  amount  which  he 
seeks  to  recover,  and  unless  such  amount  can  be  ascer. 
tained  from  an  inspection  of  the  books,  plaintiff  will  not 
be  in  a  position  to  know  just  what  sum  he  is  entitled  to 
sue  for.  In  such  an  action  at  law,  an  account  between  the 
parties  at  some  stage  of  the  proceeding  is  practically 
taken,  and  this,  no  doubt,  is  what  was  intended  to  be  ex- 
pressed by  the  statement  in  the  plaintiff's  affidavit  that  his 
action  was  brought  for  an  accounting  and  settlement, 
because  we  cannot  assume  that  he  was  to  commence  an 
action  in  form  for  an  accounting  which,  under  the  case 
above  cited,  would  not  lie. 

The  suggestion  that  the  application  is  made  in  bad 
faith,  and  is  in  the  nature  of  a  fishing  excursion,  we  think 
is  sufficiently  answered  by  the  opinion  of  the  court  below. 
In  this  connection,  and  upon  the  subject  of  the  right  to 
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an  inspection  in  general,  we  are  referred  to  cases  wherein 
it  has  been  held  that  such  motions  should  be  granted  with 
reluctance,  and  only  in  cases  of  necessity,  and  that  it  is 
the  practice,  except  in  a  clear  case,  to  deny  such  applica- 
tions.  We  have  no  fault  to  find  with  such  decisions,  or 
with  the  proposition  of  law  thus  appealed  to,  but  we  have 
had  occasion  frequently  to  say  that  in  all  these  applica- 
tions each  must  stand  upon  its  own  footing  and  be  deter- 
mined by  the  merits  involved  in  the  particular  application. 
The  Code  is  authority  for  the  right  in  a  proper  case  to 
have  an  inspection,  and  a  moment's  reflection  will  show 
that  there  are  cases  which  may  be  divided  into  classes,  in 
one  of  which  such  right  is  more  readily  granted,  and  in 
another  more  uniformly  denied. 

As  an  instance  of  the  former  may  be  cited  the  usual 
action  between  partners  for  an  accounting,  in  which  an 
inspection  is  permitted  almost  as  a  matter  of  course.  As 
an  instance  of  the  latter  class  might  be  cited  cases  wherein 
the  person  suing  has  no  relation  to  the  defendant  or  his 
business,  and  has  no  right  growing  out  of  any  relation  to 
an  inspection  of  his  books.  In  such  cases,  unless  it  clearly 
appears  either  that  the  evidence  sought  is  necessary  for 
the  purpose  of  framing  a  complaint,  or  is  essential  to  the 
establishment  of  the  plaintiff's  case  upon  the  trial,  and 
cannot  be  procured  in  any  other  way,  such  application  will 
be  denied. 

We  think,  however,  there  is  a  third  class,  of  which  the 
present  is  a  good  illustration,  in  which,  while  the  relation 
between  the  parties  may  be  that  of  employee  and  em- 
ployer, or  co-workers,  in  one  or  more  aspects  it  takes  on 
the  character  of  a  co-partnership.  Here  the  plaintiff  had 
direct  interest  in  the  profits  and  losses  of  the  business, 
his  percentage  being  fixed  upon  the  profits,  which  he  was 
entitled  to  receive  in  lieu  of  salary.  Where  such  relation 
is  admitted,  as  in  this  case,  whether  such  relation  consti- 
tutes the  plaintiff  a  partner,  or  a  principal  bringing  busi 
ness  to  the  firm,  or  an  employee  entitled  to  a  share  of  the 
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%     *  ^s,  or  a  co-worker  with  them  in  the  general  business, 
%^     ^ink,  as  argued  by  the  respondent,  that  **  so  long  as 


K/^^^laintiff  in  one  manner  or  another,  under  one  name  or 
^w  ^er,  was  entitled  to  a  portion  of  the  proceeds  of  the 
Vtnon  venture,"  k  prima  facie  case  is  presented  entitling 
vubse  interested  in  that  venture  to  an  inspection,  where 
necessary,  of  the  books  of  account  containing  a  record 
thereof,  and  to  all  the  information  that  can  be  derived 
from  them,  and  it  is  only  where  it  is  apparent  that  the 
application  is  made  in  bad  faith  that  such  inspection 
should  be  denied. 

It  is  insisted,  however,  that  the  order,  if  not  refused, 
should  be  modified  by  limiting  the  number  of  assistants 
whom  the  plaintiff  might  employ,  to  the  end  that  it  might 
not  result  in  an  abuse  of  the  privilege  granted  to  him  by 
the  court,  in  overrunning  the  defendants'  office  and  inter- 
fering with  their  business.  In  the  order  itself  the  alter- 
native is  given  of  depositing  the  books  in  court,  but  as 
the  defendants  would  probably  prefer  to  retain  them  in 
their  own  custody,  the  court  granting  the  order  would  at 
all  times  see  to  it  that  the  privilege  was  not  abused,  and 
upon  the  facts  showing  any  attempt  to  abuse  it,  or  to 
make  use  of  it  for  other  than  the  purpose  for  which  it  was 
granted,  namely,  to  furnish  information  to  the  plaintiff,  it 
would  be  withdrawn.  As  we  should  not  assume  that  the 
plaintiff  intends  to  abuse  the  privilege,  we  do  not  feel 
warranted  in  modifying  the  order,  it  being  within  the 
defendants*  power,  if  their  fears  should  be  realized,  to 
secure  relief  from  the  court. 

We  think,  therefore,  that  the  order  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Note  on  The  Power  of  the  Court  tN  an  Action  of  a 
Legal  Nature  to  Compel  Discovery  of  Books  and 
Papers  and  the  Distinction  Between  such  Dis- 
covery AND  Proceedings  for  an  Accounting  ! 

Tlje  importance  of  the  case  in  the  text  is  in  the  liglit 
which  it  throws  on  the  right  to  an  accounting  or  a  discovery 
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of  defendant's  accounts  in  a  class  of  actions  of  increasing- 
frequency — viz.  actions  for  percentages,  commissions  royal- 
ties etc.  upon  a  course  of  dealing  like  that  of  a  salesman 
employed  for  an  interest  in  proceeds  of  sales,  or  a  patentee 
licencing  for  a  royalty, — where  the  debtor  party  is  usually 
expected  to  keep  accounts,  and  the  creditor  party  expects 
to  settle  according  to  those  accounts.  In  the  case  of  the 
partnership  relation  each  owes  to  the  other  a  mutual  duty 
of  good  faith  in  the  accounts  ;  and  each  may  be  compelled 
to  account  to  the  other,  and  to  disclose  tiie  accounts  he 
may  have  kept  of  partnership  transactions.  Under  royalty, 
and  percentage  contracts  however,  it  has  generally  been 
held  that  in  the  absence  of  special  stipulation  the  debtor 
party  is  not  bound  to  hold  his  accounts  open  to  the  inspec- 
tion of  the  other,  nor  liable  to  an  action  for  an  accounting, 
and  that  the  remedy  of  the  other  is  to  allege  a  balance  due 
at  his  peril  and  prove  it  if  he  can  by  subpoena  duces  tecum 
at  the  trial,  or  by  examination  of  the  defendant  before  trial. 
It  has  sometimes  been  assumed  that  the  right  to  discovery 
and  inspection  of  the  books  before  trial,  is  only  co-extensive 
with  the  right  to  bring  an  action  for  an  accounting. 

The  case  in  the  text  shows  that  this  assumption  is  a 
mistake.  The  distinction  between  an  action  for  the 
moneys  due  on  an  account,  and  an  action  to  compel  an  ac- 
counting is  stated  in  a  note  in  2^  Abb,  N,  C.  236.  It  will  be 
useful  in  this  connection  to  trace  tiie  origin  of  the  power  to 
compel  discovery  of  accounts  far  enough  to  show  that  it 
exists  in  all  classes  of  actions,  and  quite  independent  of  the 
question  whether  defendant  is  bound  to  account. 

I.  Power  independent  of  statute.]  We  find  that  the 
practice  of  the  supreme  court  ordering  discovery  by  virtue 
of  its  inherent  power  to  do  justice,  and  without  the  sanc- 
tion of  a  statute  was  well  established  before  the  revised 
statutes. 

Wallis  7'.  Bailey,  19  Johns,  268,  (1822)  is  however  the 
first  full  opinion  on  the  point.  Here  the  court  declared 
that  they  had  never  gone  further  in  directing  discovery  than 
shown  in  the  order  in  Lawrence  v.  Ocean  Ins.  Co.,  11 
Johfis,,  245,  where  the  order  was  granted  on  great  consider- 
ation and  not  without  some  hesitation.  The  court  adds: 
"  The  necessity  of  it,  to  enable  liie  defendants  to  defend 
themselves,  was  fully  shown  on  affidavit ;  and  we  proceed 
on  tlie  principle,  that,  from  the  facts  shown,  the  defendant 
would  be  entitled,  on  a  bill  of  discovery,  to  the  information 
sought  for.*'  [In  Lawrence  v.  Ocean  Ins.  Co.,  here  referred 
to,  no  opinion  on  the  point  was  rendered,  but  the  order 
required  the  plaintiff  in  an  action  on  a  marine  policy  where 
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deviation,  seaworthiness,  etc.,  Was  in  question,  to  disclose 
ail  the  correspondence  and  instructions  relating  thereto.] 

In  a  note  in  2  Cow,  593  the  reporter  collects  the  English 
authorities  which  were  followed  in  this  State,  and  which 
put  the  main  principle  as  being  that  the  court  would 
require  discovery  where  the  one  party  held  the  document 
in  any  sense  as  a  trustee  for  the  other,  so  that  discovery 
could  be  had  by  bill  in  equity  ;  as,  for  instance,  where  an 
instrument  executed  by  both  parties  is  not  in  duplicate^ 
but  left  with  one  of  them  ;  while  on  the  other  hand,  if  an 
indenturewasinterchangeably  executed,  each  party  havin^^ 
his  own  duplicate,  his  loss  of  it  would  not  entitle  him  to  a 
discovery  of  the  other. 

In  Wallis  xk  Murray,  4  Caw,  399  (1825),  the  same  court 
went  further  and  held  that  one  who  liad  accidentally  lost  a 
duplicate  instrument  once  existing,  was  entitled  to  dis- 
covery of  the  duplicate  held  by  theadverse  party;  and  they 
put  tins  upon  the  sensible  reason  that  accident  is  as  plain 
a  ground  as  trust,  and  that  there  was  no  doubt  that  on  a 
bill  of  discovery,  the  plaintiff  would  be  entitled  to  its  pro- 
duction on  oath. 

In  Bank  of  Utica  v,  Hillard,6  Cow,  62  (1826),  an  attempt 
was  made  to  enforce  discovery  against  a  corporation.  The 
action  was  on  a  promissory  note,  and  the  matter  asked  for 
was  copies  of  entries  in  the  bank's  books  relating  to  the 
note.  Tiie  court  adverted  to  the  English  practice  allowing 
such  applications  to  the  full  extent  of  what  defendant  would 
be  bound  to  furnish  on  a  bill  of  discovery,  and  said  it  was 
of  recent  origin  in  England,  adding  :  "  It  has  not  beeni 
adopted  by  this  court  ;  and  we  have  often  declined  to  fol- 
low it,  on  motion  to  compel  the  party  to  furnish  evidence 
in  this  way  against  himself,  except  in  certain  cases  ;  as  where 
the  instrument  to  be  inspected  or  copied  is  the  immediate 
foundation  of  the  action  ;  and  in  a  few  other  cases,  depend- 
ing on  peculiar  circumstances  "  (Citing  Willis  v,  Bailey,  19 
Johns,  268,  9). 

Exercise  of  such  power  against  a  third  person^  In  Daven- 
bagli  V,  M'Kinnie,  5  Cow,  27  (1825),  the  same  means  were 
attempted  to  be  used  to  get  inspection  of  a  deed  in  posses- 
sion of  a  third  person,  the  action  being  waste.  The  court 
refused  the  application  on  the  ground  that  it  was  made 
against  a  third  person  not  interested  in  the  cause  and  sought 
]o  pry  into  his  private  papers  ;  that  such  application  would 
not  be  granted  even  in  an  action  on  a  contract.  The  plain- 
tiff must  proceed  by  subpoena  duces  tecum,  or  in  some  other 
way  than  by  discovery. 

But  on  the  other  hand,  the  existence  of  this  power  in  the 
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court  was  well  asserted  in  People  ex  rel  Palmer  v.  Vail,  2 
Cow,  623  (1824),  where  it  was  held  that  if  a  public  document 
which  belongs  on  file  as  a  record  in  a  public  office  finds  its 
way  into  private  hands,  the  Supreme  Court,  when  an  action 
is  there  pending  in  which  the  party  needs  the  document  for 
evidence,  may  interfere  summarily  upon  motion,  and  order 
that  such  third  person  file  the  paper.  This  is  part  of  the 
inherent  power  of  the  court,  and  its  possession  is  necessary 
to  the  principle  that  the  court  may  order  inspection  of  pub- 
lic documents.  Phil.  Ev.  Edition  of  1820,  328,  330.  [The 
Supreme  Court  of  Massachusetts,  in  a  somewhat  similar  case, 
went  further  as  against  a  party  to  the  action,  and  refused  to 
allow  him  to  use  in  evidence  the  instrument  wiiich  he  had 
illegally  taken  possession  of.] 

2.  Contract  not  declared  on.]  Willis  v.  Bailey,  19  Johns. 
268  (1822).  Where  the  plaintiff,  instead  of  declaring  on 
the  contract  specially,  declared  in  general  assumpsit  ow  the 
implied  promise  of  the  defendant,  defendant  was  not  allowed 
discovery  and  inspection. 

3.  Allegation  of  forgery^  Brush  v.  Gibbon,  3  Cow.  18, 
note  (1811).  Where  the  question  in  issue  in  a  civil  action 
on  the  contract  is  the  genuineness  of  the  signature,  defend- 
ant, asserting  it  to  be  a  forgery,  is  entitled  to  have  discov- 
ery and  inspection. 

This  might  be  allowed,  notwithstanding  the  objection 
on  his  part  that  he  should  not  be  required  to  furnish  his 
adversary  with  the  means  of  convicting  him  of  forgery. 
Jackson  ex.  dem.  Titus  v.  Jones,  3  Coilk  17  (1824). 

4  Tort.]  Denslow  v.  Fowler,  2  Cow.  592  (1824).  Dis- 
covery and  inspection  of  the  bond,  to  recover  possession  of 
which  plaintiff  brought  trover,  and  sought  on  the  ground 
that  a  description  was  necessary  to  enable  him  to  declare, 
was  denied,  upon  the  objection  that  such  an  application 
was  unprecedented  in  an  action  of  tort, 

5.  Effect  of  the  Statute.]  M'Keon  v.  Lane,  2  HcUl^  520 
(1829).  Held  by  the  New  York  Superior  Court,  that  the  sanc- 
tion of  this  practice  by  the  provision  adopted  in  the  Revised 
Statutes  {^\  R.  S,  200,  §  21  ;  3  /(/.  6  ed.  224,  §  104,  re-enacted 
in  Code  Civ.  Pro.,  §  803)  is  neither  penal  nor  imperative,  but 
remedial,  and  applications  rest  in  the  discretion  of  the 
court  to  be  exercised  according  to  circumstances. 

And  the  court  on  that  view  refused  even  under  the 
express  sanction  of  discovery  by  the  Revised  Statutes  to 
order  discovery  simply  for  the  purpose  of  giving  the  party 
a  copy  to  use  as  secondary  evidence  in  a  case  where  he 
might  doubtless  give  other  secondary  evidence.  Here,  in 
an  action  against  a  witness  for  disobeying  a  subpoena  duces 
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tecum,  discovery  of  the  original  subpoena,  which  had  been 
served  instead  of  a  copy,  was  denied,  even  thougli  the 
applicant  had  no  copy  in  his  possession  or  under  his  con- 
trol. 

But  in  Townsend  v,  Lawrence,  9  IVend,  458  (1832),  tlie 
Supreme  Court  held^  that  the  provision  of  tlie  Revised 
Statutes  extended  the  previous  practice  so  as  to  allow  dis- 
covery not  only  of  documents  wiiich  constitute  the  cause  of 
action,  but  of  any  and  all  books,  papers  and  documents 
relating  to  tiie  merits  of  the  suit  or  tlie  defense.  Accord- 
ingly, in  an  action  on  the  general  count  in  indebitatus 
assumpsit  brought  against  the  defendants  who  were  members 
of  an  unincorporated  association  or  joint  stock  company, — 
heid^  that  the  original  articles  of  association  and  letters  by 
some  defendants  to  others  authorizing  subscription  to  the 
stock  (being  wanted  to  show  membership)  could  be  ordered 
to  be  discovered,  although  the  declaration  was  not  founded 
on  a  written  contract  and  plaintiffs  applying  showed  no 
interest  in  the  papers. 

And  this  case  of  Townsend  7f.  Lawrence,  9  JVend.  458,  was 
followed  and  approved  in  Arnold  v.  Pawtucket  Water  Co. 
(R.I.  1893),  26  Atl.  Rep.  55,  citing  also  other  cases. 

From  these  cases  it  will  readily  be  seen  that  the  right 
of  discovery  and  inspection  may  be  exercised  with  perfect 
freedom  irrespective  of  whether  the  action  is  for  equitable 
or  legal  relief.  Other  cases  and  the  present  practice  will 
be  found  indicated  in  2  Abb.  -^V.  Fr.  or*  Forms,  418. 

6.  Interest  in  the  documents  ;' privacy  of  accounts. \  It  will  be 
seen  that  the  statutory  provision  embodied  in  tlie  Revised 
Statutes,  and  continued  in  the  Code,  goes  far  beyond  the 
original  practice  of  Chancery  in  that  it  allows  discovery  of 
documents  in  which  the  applicant  had  no  interest,  his  only 
right  being  in  the  fact  that  they  may  be  useful  to  him  as 
evidence.  The  rule  to  this  extent  is  freely  applied  by  the 
courts  wherever  the  document  is  one  which  relates  simply 
to  the  controversy  in  the  action,  and  it  is  also  applied  with 
equal  freedom  to  single  documents  where  no  reasonable 
objection  on  the  ground  of  privacy  is  suggested,  as,  for 
instance,  in  the  case  of  an  application  for  a  discovery  ot 
defendant's  articles  of  co-partnership,  in  order  to  enable 
plaintiff  to  determine  who  may  be  joined  as  defendants  in  the 
action  ;  but  where  the  application  is  to  discover  entries  in 
account  books,  the  law  has  due  regard  to  the  great  injustice 
that  may  be  done  by  allowing  a  general  survey  of  accounts 
at  large,  under  the  pretext  of  discovering  specific  items  or 
entries  affecting  only  the  particular  parties  to  the  suit.     In 
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this  class  of  cases,  therefore,  it  is  customary  still  to  apply 
something  of  the  principle  which  formerly  limited  discov- 
ery of  documents  in  equity,  and  to  consider  the  question 
whether  the  plaintiff  has  any  right  or  interest  in  the  books 
and  papers  constituting  the  account  as  such.  Thus  the 
right  of  a  principal  to  have  discovery  of  books  and  vouchers 
of  his  agent  rests  on  stronger  grounds  than  the  claim  of  an 
ordinary  party  to  the  inspection  of  the  books  of  an  adver- 
sary. Manley  v.  Bonnel,  ii  Abb,  N,  C.  123  ;  Duff  v,  Hutch- 
inson, 19  Weekly  Dig,  20  ;  s.  p.  Inyo  Consolidated  Mining 
Co.  V,  Pheby,  49  Super.  Ct  392  ;  Allen  v.  Allen,  33  State  Ref, 
876  ;  Harding  v.  Field,  46  Id,  628. 

On  the  other  hand,  an  agent's  or  employee's  application 
for  discovery  of  his  principal's  or  employer's  books  is  not  so 
readily  granted.  Dickie  v,  Aqstin,  65  How,  Pr,  420 ;  Perls 
V,  Metropolitan  Life  Ins.  Co.,  32  State  Rep,  44 ;  Harbison  v. 
Von  Volkenburgh,  5  Hun^  454  ;  Bridgman  v,  Scott,  36  State 
Rep,  982. 

7.  Instrument  pleaded^  But  irrespective  of  the  existence 
or  non-existence  of  any  such  interest  or  relation,  the  principle 
is  now  well  recognized  that  a  party  is  not  confined  in  seek- 
ing discovery  to  asking  for  evidence  to  support  his  own 
case  ;  but  so  far  as  his  adversary  has  in  his  pleading  set  up 
the  existence  and  relied  on  the  effect  of  a  document  inter- 
weaved  in  his  case,  an  application  to  compel  such  adversary 
to  make  discovery  and  allow  inspection  of  it  may  be 
granted  if  necessity  is  shown.  Seligman  v.  Real  Estate 
Trust  Co.,  20  Abb,N,  C.  210. 

8.  Things  other  than  documents^  The  power  of  discovery 
here  under  consideration  is  held  to  extend  to  documents  of 
all  kinds,  and  "  document"  in  the  law  of  evidence  includes 
whatever  .-nay  be  read,  /.  ^.,  inscriptions  which  communicate 
information,  whether  in  books  or  on  paper,  parchment,  or 
other  material.  It  does  not,  however,  extend  to  other 
articles,  such  as  merchandise.  Ansen  v.  Tuska,  19  Abb,  Pr, 
391  ;  Downey  v.  MacAleenan,  42  State  Rep.  672  ;  s.  c,  16  N. 
y.  Supp.  916. 

It  has  recently  been  held  (though  not  in  connection  with 
an  ordinary  application  for  discovery  in  a  civil  action,  but 
ill  a  special  proceeding  for  the  probate  of  a  will),  that  the 
court  have  power  to  require  papers  filed  by  a  party  as 
originals  to  be  photographed,  and  also  to  allow  the  ink  to 
be  submitted  to  chemical  tests  in  order  to  determine 
whether  such  papers  were  forged  or  genuine,  the  question 
of  authenticity  being  in  issue.  Monroe's  Estate,  23  Abb,  N. 
C83. 

To  recapitulate  : — In  the   language  of  chancery  "  Discov- 
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cry  "  included  both  tlie  responding  to  interrogatories  which 
called  for  testimony  of  defendant,  and  the  production  of 
documents  by  him.  The  Legislature  in  1830  reduced  the 
necessity  of  filing  bills  for  discovery  by  giving  the  late 
Supreme  Court  power  to  compel  discovery  to  be  made  by 
producing  documents  (2  N.  Y,  J^.  S.  199,  §  21),  but  not  by 
answering  interrogatories.  Hence,  the  phrase  **  discovery 
and  inspection,"  or,  more  shortly,  "  discovery,"  was  used  in 
the  common  law  courts  to  mean  only  a  discovery  of  writings. 

When  the  Code  of  Procedure  was  adopted,  bills  of  dis- 
covery were  abolished,  and  the  right  to  examine  the  adverse 
party  as  a  witness  before  trial,  was  substituted  (note  to 
Glenney  v.  Stedwell,  i  Abb.N.  C.  327,332),  and  by  the  Code 
of  Civil  Procedure  (in  1876)  the  regulations  as  to  this  oral 
discovery — called  now  *' examination  before  trial" — were 
merged  with  those  regulating  the  taking  of  depositions  of 
witnesses  not  parties  (N.  V.  Code  Civ.  Pro,^  §  872).  Thus  it 
has  come  about  that  **  discovery  "  is  now  often  used  to  mean 
discovery  of  documents  ;  and  **  examination  before  trial  "  is 
used  to  mean  examination  by  oral  interrogatory,  whether 
for  tiie  purpose  of  discovery,  or  for  the  purpose  of  using  the 
answer  like  the  deposition  of  a  witness  at  the  trial. 

The  Statute.  A  party  to  a  suit  (the  Rev.  Stat,  said,  in  the 
Supreme  Court  ;  the  Code  says,  in  a  court  of  record  other 
than  a  justice's  court  in  a  city)  may  be  compelled  to  pro- 
duce and  discover  books,  papers  and  documents  in  his 
possession  or  power,  relating  to  the  merits  of  any  such  suit, 
or  of  any  defense  therein,  as  evidence  (and  the  Code  adds  : 
to  compel  giving  a  copy  or  permission  to  take  a  copy). 
I  R.  S.  200,  §  21,  etc.;  3  Id.  6th  Ed.  224,  §  104,  etc.;  A\  V. 
Code  Civ,  Pro,,  §  803,  etc. 

For  the  General  Rules  of  Practice^  see  Rules  14,  15,  16 
and  17. 
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GORfMM    V.    EASTCHESTER    ELECTRIC    COM- 

PANY. 

County  Court  of  Westchester  County ;  March,  iSc^- 

1.  Hi^hways.\     The  owner  of  a  village  lot  abutting  on  the  highwav 

(whether  the  circumstances  are  such  as  to  give  him  title  to  the 
centre  of  the  street  or  not)  has  the  ordinary  and  usual  ease- 
ments in  the  street,  and  a  tree  upon  the  sidewalk  planted  by 
him  or  his  predecessors  in  title  and  maintained  there  as  a  shade 
tree,  presumably  with  the  consent  of  the  public  authorities,  is 
an  appurtenance  to  his  premises. 

2.  Trespass.]     An  electric  company,  which,  without  consent,  cuts 

such  a  tree  more  than  necessary  for  the  erection  of  its  wire 
and  thereby  impairs  its  value  to  the  premises  as  a  shade  tree, 
is  liable  in  damages  therefor. 

Motion  for  a  new  trial  upon  the  minutes. 

Frederick  Gorham  and  his  wife  brought  this  action 
against  the  Eastchester  Electric  Company  for  the  unskill- 
ful and  unnecessary  cutting  of  a  shade  tree  on  the  sidewalk 
in  front  of  his  premises.  Plaintiff  produced  the  deed  under 
which  he  held  which  described  the  premises  as  bounding  , 

on  the  street.  i 

It  did  not  appear  whether  the  public  had  taken  the  fee  i 

of  the  street,  or  had  only  taken  an  easement  or  right  of  I 

way  over  the  ground  for  the  purposes  of  highway.  Under 
the  instruction  of  the  court,  the  jury  assessed  the  damages 
at  $75,  and  the  cause  now  came  befo.re  the  court  on  a 
motion  for  a  new  trial  by  the  defendant. 

The  further  facts  are  fully  stated  in  the  opinion. 

Odell  D.  TompkifiSy  for  plaintiff. 

Milo  /,  White^  for  defendant. 

Mills,  County  Judge. — The  defendant  moves  upon 
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the  minutes  for  a  new  trial  upon  the  grounds,  (i)  That 
the  plaintiffs  deed  did  not  give  to  them  title  to  the  centre 
of  Valentine  Street,  but  only  to  the  side  of  the  street,  and 
that  the  tree  which  was  cut,  being  within  the  street  limits 
at  the  outer  margin  of  the  sidewalk,  the  plaintiffs  had  no 
title  to  it ;  and  (2)  That  a  wrong  measure  of  damages  was 
given  to  the  jury  by  the  court  in  the  charge. 

The  counsel  in  their  briefs  have  submitted  the  numer- 
ous decisions  in  this  state  bearing  more  or  less  directly 
upon  the  first  of  these  questions.  A  careful  reading  of 
them  convinces  me  that,  as  stated  by  Judge  Gray,  writing 
the  opinion  of  the  Court  of  Appeals  in  the  very  recent 
case  of  Holloway  v,  Southmayd  (139  N,  F.  390,  400). 
"There  is  great  difficulty  in  reconciling  the  decisions  in 
this  State  upon  the  question  of  when  a  description  in  a 
deed,  which  bounds  the  premises  upon  (or  by)  a  highway 
or  street,  shall  be  deemed  to  take  in  the  fee  to  the  centre 
line  of  the  roadbed  in  front  of  the  premises."  While  the 
preponderance  of  authority,  or  at  least  judicial  expression, 
in  the  cases  submitted  to  me  seems  to  favor  the  affirma- 
tive of  this  question,  that  is,  that  such  a  description  takes 
in  the  fee  to  the  centre  line  of  the  street,  yet  I  am  by  no 
means  satisfied  that  the  Court  of  Appeals  would  so  decide 
in  reference  to  such  a  description  as  the  one  contained  in 
the  plaintiffs'  deed,  where  the  lot  conveyed  is  situated  in 
a  city. 

It  is  clear,  however,  upon  general  principles  and  es- 
pecially from  the  decision  of  the  Court  of  Appeals  in  the 
case  just  cited,  that  whether  or  not  the  grantee  in  such  a 
deed  takes  the  fee  to  the  centre  of  the  street,  he  certainly 
does  take,  by  virtue  of  his  grant  and  as  a  part  of  it,  the 
ordinary  and  usual  easements  in  the  street  which  apper- 
tain to  property  abutting  upon  the  highway.  I  think  that 
without  proof  the  court  may  take  judicial  notice  of  the 
well-known  fact,  that  one  of  the  ordinary  and  almost  uni- 
versally recognized  uses  of  the  street,  appertaining  to 
abutting  property,  at    least   in   small   cities  like  Mount 
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Vernon  and  villages,  is  the  planting  and  the  growth  of 
shade  trees  in  the  margin  of  the  sidewalk  in  front  of  the 
premises.  Very  many  village  charters  have  expressly 
authorized  the  Board  of  Trustees  to  compel  adjoining 
owners  to  plant  such  trees,  and  it  is  a  fact  patent  to  com- 
mon observation  that  such  trees  exist  in  the  majority  of 
the  streets  of  such  localities,  at  least  by  the  permission  if 
not  by  the  positive  requirement  of  the  public  authorities. 
The  evidence  shows  that  the  grantor  of  the  plaintiffs 
planted  this  tree,  and  that  when  the  plaintiffs  took  their 
deed  the  tree  was  then  growing  where  it  now  stands.  The 
fair  presumption  is  that  it  was  planted  and  has  since  been 
maintained  with  the  consent  of  the  public  authorities.  The 
deed  to  the  plaintiffs  conveys  the  premises  described,  with 
their  appurtenances.  Under  the  circumstances,  I  think 
that  the  shade  tree  standing  in  the  margin  of  the  sidewalk 
in  front  of  the  lot  when  the  plaintiffs  received  their  deed, 
having  been  planted  there  by  their  grantor  as  an  ornament 
to  his  premises,  may  be  regarded  and  ought  to  be  regarded 
as  an  appurtenance  to  the  lot  in  precisely  the  same  legal 
sense  as  a  stone  or  iron  or  wood  hitching  post,  if  such  had 
been  located  in  the  very  place  where  the  tree  stood,  would 
have  been  regarded  legally  as  an  appurtenance  to  the 
premises.  I  think,  therefore,  that  the  property  to  the  tree 
in  law  passed  to  the  plaintiffs  from  their  grantor  by  virtue 
of  the  deed  by  him  to  them,  upon  the  theory  that  the  tree, 
under  the  circumstances,  was  but  an  appurtenance  to  the 
lot,  and  that  therefore  the  plaintiffs  have  shown  title  in  the 
tree,  irrespective  of  the  question  whether  or  not  they  have 
shown  title  in  fee  to  the  centre  of  the  street. 

As  to  the  second  question,  viz,^  the  measure  of  damages, 
it  would  seem  that  the  case  of  Dwight  v.  Elmira,  Cortland 
&  Northern  R.  R.  Co.  {\12  N.  Y.  199),  should  be  regarded 
as  conclusive.  It  plainly  authorized  the  rule  as  to  dam- 
ages, which  was  given  to  the  jury  in  the  charge. 

The  motion  for  a  new  trial  is,  therefore,  denied. 
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MURPHY  V.  JACK. 

N.  Y.  Court  of  Appeals;  April,  1894. 

Attachments, 1  An  affidavit  for  an  attachment  in  an  action  for  a 
liquidated  demand  for  goods  sold,  upon  the  ground  that 
defendants  are  non-residents,  which  is  made  by  plaintiff's 
attorney  upon  information  and  belief,  giving  plaintiff  himself 
as  the  source  of  information,  and  stating  that  the  means  by 
which  affiant  derived  his  information  were  a  conversation  with 
plaintiff  (who  was  in  another  State)  through  a  long  distance 
telephone,  is  insufficient  to  support  the  attachment  where  the 
affidavit  does  not  state  that  affiant  recognized  plaintiff's  voice, 
or  show  in  any  satisfactory  way  that  he  knew  it  was  plaintiff 
who  was  speaking  with  him.* 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  reversing  an  order  of  the  Special  Term 
which  vacated  an  attachment  upon  the  ground  that  the 
papers  upon  which  it  was  granted  were  insufficient,  and 
denied  a  motion  to  vacate  such  attachment. 

Action  by  Charles  S.  Murphy  against  William  C.  Jack 
and  Millard  F.  Payne  to  recover  the  price  of  goods  sold. 

An  attachment  was  granted  upon  the  ground  of  defend- 
ant's non-residence  upon  a  complaint  verified  by  plaintiff's 
attorney  because  plaintiff  was  not  in  this  State,  but  in  the 
State  of  Massachusetts,  and  an  affidavit  made  by  such 
attorney  upon  information  and  belief,  giving  plaintiff  as 
the  source  of  his  information,  and  stating  that  he  obtained 
the  information  from  him  by  a  conversation  carried  on 
over  a  long  distance  telephone,  the  affiant  being  in  New 
York  and  the  plaintiff  in  Boston. 

The  Special  Term  upon  motion  vacated  the  attach- 
ment because  the  papers  on  which  it  was  granted  were 
insufficient. 

*  See  note  at  the  end  of  this  case. 
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The  General  Term  reversed  the  order,  rendering  the 
following  opinions : 

FOLLETT,  J. — The  right  to  attach  property  to  secure 
the  payment  of  a  debt  before  recovering  a  judgment 
against  the  alleged  debtor  is  not  a  common  law  right,  but 
in  this,  as  in  most  of  the  States,  it  exists  by  virtue  of 
statutes,  the  requirements  of  which,  and  the  procedure 
prescribed  by  them,  must  be  substantially  complied  with 
by  the  attaching  creditor  in  order  to  acquire  a  valid  lien 
on  the  debtor's  property.  Our  Code  requires  the  plaintiff 
"  to  show  by  affidavit  to  the  satisfaction  of  the  judge 
granting  the  same  *'  (attachment)  the  necessary  facts. 
The  Code  does  not  require  that  the  affidavit  shall  be 
made  by  the  plaintiff,  nor  by  any  one  having  personal 
knowledge  of  the  existence  of  the  facts  stated  in  the  affi- 
davit, but  an  affidavit  made  by  the  agent,  or  by  the  attorney 
of  the  attaching  creditor,  averring  that  the  facts  required  to 
be  shown  by  section  636  of  the  Code  exist,  as  the  affiant 
is  informed  and  believes,  stating  the  source  of  his  infor- 
mation and  the  grounds  of  his  belief,  is  sufficient  to  con- 
fer jurisdiction  on  a  judge  to  grant  an  attachment  (Buell 
V.  Van  Camp,  119  N.  Y.  160;  Bennett  v.  Edwards,  27 
ffun^  352;  Crowns  v.  Vail,  51  Id.  204;  Kokomo  Straw- 
Board  Co.  V.  Inman,  53  Id,  39 ;  Globe  Yarn  Mills  v.  Bil- 
brough,  2  Misc.  100 ;  Reichenbach  v.  Spethmann,  5  Man. 
L.  Bull,  42). 

In  the  case  at  bar  the  existence  of  the  facts  necessary 
to  Confer  jurisdiction  on  the  judge  having  been  shown  by 
affidavit,  the  question  is,  ought  the  judge  to  have  been 
satisfied  by  the  evidence  presented  ?  When  courts  and 
judicial  officers  are  asked  to  act  upon  affidavits  made  on 
information  and  belief,  they  require,  as  a  matter  of  safety, 
that  the  source  of  the  information  and  the  means  by 
which  it  was  communicated  be  disclosed.  If  the  source 
of  information  be  a  person,  it  must  be  one  whom  the 
court  can  see  probably  had  personal  knowledge  of  the  facts 
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communicated  and  the  means  by  which  the  communica- 
tion  is  made  must  be  one  which  experience  has  shown  to 
be  usually  reliable,  and  one  which  a  prudent  man  would 
employ  in  a  matter  of  importance  to  himself. 

The  source  of  information  in  this  case  was  the  plaintiff^ 
the  person  of  all  others  most  likely  to  have  personal 
knowledge  of  the  existence  of  the  debt,  its  amount  and 
the  residence  of  the  debtors.  The  source  of  the  affiant's 
information  is  the  best,  and,  indeed,  it  was  not  questioned 
by  the  learned  judge  at  Special  Term,  nor  is  it  by  the 
learned  counsel  for  the  respondents,  except  it  is  suggested 
that  some  of  the  information  was  communicated  by  the 
plaintiff's  attorney  in  Boston,  but  it  is  specifically  stated 
in  the  affidavit  that  all  of  the  jurisdictional  facts  were 
communicated  by  the  plaintiff.  But  it  is  said  that  the 
means  by  which  the  affiant  acquired  his  information  is 
not  sufficiently  reliable  to  authorize  or  support  judicial 
action.  The  means  through  which  the  affiant  derived  his 
information  was  a  conversation  by  a  long  distance  tele- 
phone, the  plaintiff  being  in  Boston  and  the  affiant  in 
New  York. 

It  has  been  held  that  an  attachment  may  be  based 
upon  facts  reported  to  the  affiant  by  means  of  a  cable- 
gram (Reichenbach  v,  Spethmann,  supra).  In  the  case 
last  cited  an  attachment  was  granted  and  sustained  on 
information  cabled  from  Europe  to  the  affiant  in  New 
York.  Certainly,  the  means  would  not  have  been  less 
reliable  had  the  sender  and  receiver  of  the  cablegram  been 
able  personally  to  have  communicated  with  each  other  by 
telegraph  and  had  done  so.  There  was  certainly  no 
greater  chance  for  error  in  communicating  the  information 
received  by  the  affiant,  in  the  case  at  bar,  in  the  manner 
in  which  it  was  communicated,  between  persons  inter- 
ested in  arriving  at  the  exact  facts,  than  there  would  have 
been  in  a  communication  transmitted  either  by  telegraph 
or  telephone,  and  written  out  and  delivered  in  the  ordin- 
ary way. 
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We  do  not  think  that  it  will  do  to  hold  that  judicial 
action  cannot  be  based  on  information  transmitted  by 
telephone,  unless,  as  it  is  suggested,  the  affiant  swears 
that  he  knew  and  recognized  the  voice  of  the  person  with 
whom  he  communicated.  Such  Identification  is  impossi- 
ble in  telegraphic  communication,  and  the  precaution  of 
repeating  dispatches  would  afford  no  greater  security 
against  deception  than  the  opportunity  of  personal  inquiry 
and  cross-examination  over  the  telephone.  There  can  be 
no  absolute  rule  by  which  the  sufficiency  of  evidence  to 
sustain  attachments  can  be  determined,  and  every  case 
must  depend  largely  upon  its  own  facts  and  somewhat 
upon  the  nature  of  the  action,  and  also  between  whom  the 
question  arises.  In  the  case  at  bar  the  cause  of  action  is  a 
liquidated  demand  arising  on  the  sale  of  goods.  The 
ground  for  the  attachment  is  that  defendants  are  non-resi- 
dents of  the  State,  two  simple  facts,  which,  as  between  the 
creditor  and  debtors,  we  think  were  established /Wf/^^x  facie 
by  the  complaint  and  affidavit  used  on  granting  the  writ, 
and  that  the  burden  was  cast  on  the  defendants,  if  they 
desired  relief  from  the  attachment,  to  rebut  the  presump- 
tion arising  from  those  affidavits,  and  show  affirmatively 
either  that  they  were  not  indebted  or  that  they  were  not 
non-residents  of*  the  State. 

Had  the  question  arisen  between  subsequent  lienors  a 
stricter  rule  might  be  enforced,  but,  as  between  these 
parties,  it  seems  to  us  that  the  plaintiff  should  not  be 
deprived  of  his  Hen  unless  the  defendants  overthrow  the 
prima  facie  case  of  the  plaintiff. 

The  fact  that  the  plaintiff  was  without  the  State,  and 
that  the  affiant  believed  that  the  defendant's  attachable 
property  would  be  removed  from  this  State  before  an  affi- 
davit could  be  obtained  from  the  plaintiff,  was  a  sufficient 
excuse  for  presenting  the  affidavit  of  the  attorney  instead 
of  that  of  the  party. 

The  order  should  be  reversed,  with  $io  costs  and  print- 
ing disbursements,  and  the  motion  denied,  with  $io  costs. 
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but  with  leave  to  the  defendant  to  make  a  new  motion 
upon  affidavits  for  an  order  vacating  the  writ. 

O'Brien,  J.,  concurred. 

Van  Brunt,  P.  J.  [dissenting.] — I  cannot  concur  in 
the  conclusion  of  the  within  opinion.  It  proceeds  upon 
the  assumption  that  the  attorney  communicated  with  the 
plaintiff  by  telephone,  and  received  from  him  the  facts 
necessary  to  be  presented  to  the  court,  upon  the  applica- 
tion for  attachment.  The  attorney  did  not  see  the  plain- 
tiff, nor  did  he  recognize  his  voice.  Where,  then,  is  there 
any  proof  that  the  plaintiff  communicated  anything  ?  In 
the  case  of  a  telegram  a  record  is  made.  The  original 
dispatch  is  preserved  and  accessible ;  but,  in  the  case  of 
communication  by  telephone,  nothing  is  left  to  which  any 
test  can  be  applied  by  which  the  accuracy  or  authenticity 
of  the  alleged  communication  can  be  determined. 

Henry  D.  Hotchkiss  and  William  S.  Maddox^  for  appel- 
lants. 

Sullivan  &  Cromwell  and  Edward  B.  Hill,  for  respond- 
ent. 

Gray,  J. — If  the  affidavit  was  insufficient,  upon  which 
this  attachment  was  ordered,  a  question  of  law  is  presented 
and  the  order  of  the  General  Term  is  undoubtedly  review- 
able here  (Allan  v.  Meyer,  73  N.  Y.  i  ;  Steuben  County 
Bank  v.  Alberger,  78  Id.  252).  In  this  case  the  writ  was 
applied  for  upon  statements  made  upon  the  information 
and  belief  of  the  deponent,  and  the  question  is  whether 
the  information  concerning  the  material  facts  appeared  to 
have  been  acquired  in  such  a  manner  as  to  justify  the  judge 
in  acting  upon  it. 

Was  the  source  of  the  information  such  as  the  judge 
could  accept  as  satisfactory  ?  The  affiant,  in  such  cases, 
is  not  required  to  have  a  personal  knowledge  of  the  facts 
required  to  be  stated  ;  but  it  is  essential  that  his  informa- 
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tion  must  appear  to  have  been  competently  derived ;  as 
otherwise  the  judicial  officer,  whose  action  has  been 
invoked,  is  without  jurisdiction  to  proceed.  It  is  clear 
that  the  attorney  in  this  case  obtained  his  information  by 
a  communication  made  through  the  telephone  upon  the 
morning  of  the  day  upon  which  the  complaint  and  affidavit 
were  sworn  to,  and  that  his  belief  was  based  upon  it,  in 
making  his  statements  concerning  the  facts  constituting  the 
cause  of  action,  the  absence  of  counterclaims,  and  the  non- 
residence  of  the  defendants.  Those  were  the  material 
facts  required  to  be  proved  to  the  satisfaction  of  the  judge, 
and  we  do  not  think  that  the  proof  as  to  the  source  of  the 
information  concerning  them  was  sufficient,  for  the  reason 
that  there  was  lacking  any  degree  of  certainty  that  the 
plaintiff  himself  ever  made  the  communication  to  the 
affiant. 

There  would  be  no  objection  to  the  information  having 
been  conveyed  through  the  medium  of  the  telephone,  if  it 
had  been  made  to  appear  that  the  affiant  was  acquainted 
with  the  plaintiff  and  recognized  his  voice,  or  if  it  had 
appeared  in  some  satisfactory  way  that  he  knew  it  was 
the  plaintiff  who  was  speaking  with  him.  None  of  these 
facts,  however,  were  averred.  There  was  absolutely  noth- 
ing upon  which  the.  judge  could  pass  to  show  that  it  was 
the  plaintiff  who  was  speaking,  and  not  some  undisclosed 
person  who,  in  the  plaintiff's  name,  furnished  to  the  attor- 
ney the  information  made  use  of.  The  perfection  to 
which  the  invention  of  the  telephone  has  been  brought 
has  immensely  facilitated  the  inter-communication  of  in- 
dividuals at  distant  points,  and  inasmuch  as  the  voice  of 
the  speaker  is  heard,  in  most,  if  not  in  all  cases,  the  identi- 
fication of  the  speaker  should  be  possible.  The  very  facil- 
ity of  communication  and  of  identification  permits,  and, 
therefore,  imposes  a  duty  upon  the  party  who  invokes  ju- 
dicial action  upon  the  strength  of  information  so  received, 
to  state  his  knowledge  or  his  grounds  for  believing  that 
it  actually  came  from  the  party  required  to  furnish  it. 
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To  authorize  an  attachment  to  issue  upon  the  affidavit 
furnished  here  was  in  disregard  of  the  rule  which  requires 
that  the  source  of  information  shall  be  disclosed  in 
such  a  way  as  to  enable  the'  court  to  decide  upon  the 
probable  truth  of  the  statements  and  the  authenticity  of 
the  jurisdictional  facts.  Judicial  action  upon  such  a 
source  of  information  as  was  here  disclosed  was  justified 
below  by  analogy  with  telegraphic  communication.  The 
analogy  is  incomplete.  If  the  information  comes  through 
the  telephone,  it  is  quite  possible  to  identify  the  speaker. 
Then,  too,  there  is  not,  in  the  case  of  a  telephonic  com- 
munication, any  record,  like  the  message  which,  in  the 
case  of  the  use  of  the  telegraph,  remains  for  reference 
and  verification. 

For  these  reasons,  as  well  as  for  those  stated  in  the 
opinion  of  Mr.  Justice  BARRETT,  at  special  term,  and  of 
Mr.  Justice  Van  Brunt,  dissenting,  at  the  general  term, 
the  order  of  the  general  term  should  be  reversed  and 
that  of  the  special  term  should  be  affirmed,  with  costs  in 
all  the  courts. 

All  the  judges  concurred. 

Ordered  accordingly. 

Note    on    the    Competency    as    Evipence  of    Communi- 
cations Received  through  the  Telephone. 

The  case  in  the  text  seems  to  determine  in  a  satisfactory 
way  the  competency  of  communications  by  telephone,  as 
evidence  for  the  court  on  a  motion,  by  affidavits,  as  dis- 
tinguished from  the  competency  of  such  statements  as 
common  law  evidence  on  the  trial. 

It  is  well  settled  that  a  court  may  in  its  discretion  and 
within  proper  limits  receive  hearsay  evidence  in  affidavits 
upon  a  motion,  and  the  chief  safeguards  are  found  in 
requiring  oath  to  belief,  and  also  information  as  to  the 
sources  from  which  the  adverse  party  can  ascertain  the 
truth  of  tlie  statements  for  the  purpose  of  counter 
affidavits. 

The  following  notes  of  cases  show  the  present  state  of 
the  authorities  on  the  use  of  telephone  communications  as 
common  law  evidence  on  the  trial. 
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Notes  of  Cases, 

Recognition  of  voice.]  Missouri  Pacific  Railway  Co.  v.  Heiden- 
heimer,  82  Tex.  195.  Action  against  a  railroad  company  for  non-de- 
livery of  goods.  A  witness  testified  that  he  called  up  defendant's 
freight  office  to  inquire  if  the  goods  in  controversy  were  there,  and 
received  a  reply  that  they  had  been  shipped  back ;  that  he  was 
accustomed  to  transact  business  with  defendant's  office,  and  that  he 
recognized  the  voice  of  the  person  who  answered  as  the  voice  of 
one  of  defendant's  employees,  but  that  he  could  not  remember 
his  name. — Hetd,  that  there  was  sufficient  evidence  that  the  person 
answering  was  defendant's  agent,  to  render  evidence  of  his  reply 
competent. 

Obermann  Brewing  Co.  v.  Adams,  35  ///.  A^^,  540.  Action  for 
price  of  goods.  One  of  the  plaintiffs  was  permitted  to  testify,  that 
he  called  up  defendant's  office  upon  the  telephone,  and  received  an 
affirmative  to  an  inquiry  as  to  whether  a  certain  person  was 
authorized  to  buy  for  defendant.  The  witness  did  not  recognize 
the  voice,  and  did  not  know  with  whom  he  had  communicated, 
— Hetd,  that  the  admission  of  such  testimony  was  error,  there  being 
no  proof  that  the  person  who  made  the  answer  had  any  right  to  act 
for  defendant. 

People  V.  Ward,  3  JV.  Y,  Crim,  483.  Larceny.  A  witness  who 
recognized  defendant's  voice  may  testify  as  to  a  conversation  with 
him  through  the  telephone. 

Stepp  V,  State,  31  Tex,  Crim,  R,  349;  s.  C,  20  Southwest  Rep, 
753.  In  a  prosecution  for  theft,  heldy  that  it  was  competent  for  a 
witness  who  recognized  defendant's  voice,  to  testify  as  to  his  state- 
ments made  over  a  telephone. 

Presumption  from  usage  of  the  parties,]  Rock  Island,  Peoria  Ry. 
Co.  V,  Potter,  36  ///.  App,  590.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  hogs  caused  by  defendant's  neglect  to  deliver, 
— Held,  that  an  answer  to  a  telephone  inquiry  as  to  the  arrival  of 
the  hogs,  made  at  an  office  where  consignees  generally  got  such 
information  from  the  railroad,  was  admissible  as  showing  prima 
facte  that  the  communication  came  from  a  servant  of  defendant. 

Respondifig  to  telephone  numder.]  Globe  Printing  Co,  v,  Stahl, 
23  Mo.  App.  451.  Action  for  breach  of  contract.  Plaintiff's  book- 
keeper as  a  witness  testified  that  he  "  called  up  by  telephone  to  the 
general  office  of  the  Bell  Telephone  Co.  for  defendant's  number, 
and  was  by  the  Central  Office  connected  therewith ;  that  the  list  of 
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the  telephone  company  showed  that  the  defendant  had  two  tele- 
phone numbers,  and  that  the  witness,  to  the  best  of  his  recollection, 
called  up  a  certain  one  of  them ;  that  there  was  an  answer  from 
defendant's  number  to  the  telephone  call,  that  witness  did  not  know 
whose  voice  it  was,  but  he  asked  through  the  telephone  if  that  was 
the  defendant,  and  the  answer  was,  Yes." — Held,  that  the  admission 
of  witness's  testimony  as  to  the  subsequent  conversation  had  over  the 
telephone  on  such  occasion  was  proper,  upon  the  principle  that  those 
evidentiary  matters  upon  which  men  may  be  compelled  to  act  in  the 
ordinary  affairs  of  life,  and  in  the  usual  transaction  of  business* 
ought  to  be  allowed  to  go  to  the  jury,  in  cases  where  they  become 
material  to  the  issues  upon  the  trial. 

Presumption  of  authority  of  one  speaking  for  customer  who  has 
the  telephone  in  his  office,^^  Wolfe  v,  Missouri  Pacific  Railway  Co.,. 
97  Mo.  473.  One  who  places  himself  in  connection  with  a  tele- 
phone system  through  an  instrument  in  his  office,  thereby  invites 
communications  in  relation  to  his  business  through  that  channel ; 
and  conversations  so  held  are  as  admissible  in  evidence  as  personal 
interviews  by  a  customer  with  an  unknown  clerk  in  charge  of  a 
shop ;  and  the  fact  that  the  voice  at  the  telephone  was  not  identi- 
fied, does  not  render  the  conversation  inadmissible. 

Operator  serving  like  an  interpreter,]  Sullivan  v,  Kuykendall, 
82  Ky.  483.  Action  upon  a  contract.  Plaintiff  went  to  a  public 
telephone  office,  and  expressed  a  wish  to  communicate  with  defend- 
ant at  B.  The  operator  at  B,  having  been  calJed  up,  sent  for  defend- 
ant. The  defendant  used  the  instrument  himself,  but  the  operator 
spoke  for  plaintiff  and  told  him  what  defendant  said. — Held,  that  it 
was  competent  for  plaintiff  to  prove  by  himself  and  others  what  the 
operator  said  to  him  as  coming  from  defendant. 

The  court  say  :  "  When  one  using  the  telephone,  if  he  knows 
that  he  is  talking  to  the  operator,  he  also  knows  that  he  is  making 
him  his  agent  to  repeat  what  he  is  saying  to  another  party;  and,  in 
such  a  case,  certainly  the  statements  of  the  operator  are  competent, 
being  the  declarations  of  the  agent,  made  during  the  progress  of 
the  transaction." 

Oskamp  v.  Gadsden,  Neb,  1892,  52  Northwest  R,  718.  Defend- 
ant called  at  a  public  telephone  office,  and  asked  the  operator  to 
request  plaintiff  to  step  to  the  telephone  in  their  place  of  business 
at  O.  One  of  the  plaintiffs  answered  the  call,  but  owing  to  the  con- 
dition of  the  atmosphere,  the  conversation  had  to  be  carried  on 
through  an  operator  at  an  intermediate  station. — Held,  in  an  action 
upon  an  alleged  contract  made  by  such  communication,  that  it  was 
Vol.  XXXI.— 14 
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•competent  for  defendant  to  testify  as  to  plaintiff's  answers  as  re- 
peated to  him  by  the  operator. 

Identity  shown  by  other  evidence?^  Davis  v,  Walter.  70  l€wa,  465. 
Evidence  of  an  alleged  conversation  by  telephone  with  one  of  the 
defendants,  is  not  to  be  excluded  upon  the  ground  that  it  is  not 
shown  that  the  person  conversed  with  was,  in  fact,  one  of  the  de- 
fendants, when  that  fact  suflSciently  appears  by  the  testimony  of 
another  of  the  defendants. 

Impeaching  notarial  acknowledgment  taken  through  a  telephone^ 
Banning  «/.  Banning,  80  CaL  271  ;  S.  c,  x^^  Am, St, Rep.  156.  Action 
for  partition.  Where  there  was  no  fraud,  the  acknowledgment  of  a 
married  woman,  made  out  by  a  notary  in  due  form,  cannot  be  im- 
peached by  showing  that  the  acknowledgment  was  taken  through 
a  telephone. 

(The  court  disclaims  any  intention  of  holding  that  under  any 
•circumstances  an  acknowledgment  may  be  properly  taken  through 
a  telephone.) 

Rule  against  hearsay  applied,^  Wilson  v.  Coleman.  81  Ga,  297 ; 
S.  C,  6  5.  E.  693.  In  an  action  for  non-delivery  of  oats,  one  of  the 
plaintiffs  was  allowed,  against  exception,  to  testify  as  to  a  demand 
made  by  his  clerk,  through  the  telephone,  on  defendant  for  the 
oats,  and  defendant's  reply  as  repeated  to  him  by  the  clerk. — Held, 
that  this  was  error  ;  the  evidence  was  merely  hearsay. 

Morrell  v,  Koerner- Parker  Lumber  Co.,  51  Mo.  App,  592.  Tele- 
phonic messages  which  do  not  purport  to  come  from  the  opposing 
party,  or  one  shown  to  be  his  agent,  are  irrelevant  and  are  prop- 
erly excluded. 

Distinguishing  Globe  Printing  Co.  v.  Stahl,  23  Mo,  App,  451. 


DEPEW  V.  KETCHUM, 


New  York  Supreme  Court,   General  Term,  Fifth  Depart- 
ent ;  January ^  1894. 

I.  Lease  with  reservation  of  right  to  sell.']  Under  a  stipulation  in  a 
lease  reserving  to  the  lessor  the  right  to  sell  the  premises  during 
the  term,  and  binding  the  lessee  to  surrender  possession  in 
case  said  sale  is  made,  and  the  lessor  "  to  pay  any  damages  that 
the  party  of  the  second  part  may  sustain  by  reason  of  a  sale,'* 
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the  lessor's  obligation  to  pay  damages  upon  niaking  such  ^alc 
is  the  same  as  if  the  right  to  damages  arose  from  a  breach  of 
contract.* 

2.  Damages  ;  loss  of  profits, ^     The  measure  of  the  lessee's  damages 

under  such  a  stipulation  is  the  value  of  the  term  surrendered  ; 
and  the  value  of  the  term  in  the  case  of  a  farm  depends  upon 
the  capacity  to  yield  a  profit  to  the  man  who  works  it  under 
such  a  contract  as  that  which  the  plaintiff  held. 

3.  The  same.]     Where  the  contract  provided   for    the    plaintiff's 

working  on  shares  a  farm  of  the  defendants  for  a  term  of  five 
years,  he  to  receive  damages  if  lessors  exercised  reserved  right  to 
sell  meanwhile,  and  such  sale  was  made  before  expiration  of  the 
first  year  of  the  term  and  possession  surrendered  at  the  end  of 
that  first  year, — Ae/d,  that  the  jury  might  consider  the  profits 
of  the  year  during  which  plaintiff  had  the  benefit  of  the  con- 
tract, not  as  the  measure  of  the  profits  which  might  have  been 
realized  in  each  succeeding  year,  but  as  facts  which  might  aid 
them  in  estimating  the  value  of  the  contract  one  year  with 
another. 

Appeal  by  defendant  from  a  judgment  entered  on  a 
verdict. 

Romane  Depew  sued  Celina  B.,  Anna  M.,  and  Caro- 
line E.  Ketchum,  alleging  that  in  January,  1891,  the 
defendants  leased  the  plaintiffs  their  "home  farm,"  con- 
sisting of  about  234  acres  of  land,  for  a  term  of  five  years 
from  April  ist.,  to  be  occupied  by  plaintiff  and  worked  by 
him  upon  shares.  The  lease  contained  provisions  on  the 
usual  subjects  of  the  expense  of  furnishing  seeds,  division 
of  produce,  payment  of  taxes,  the  furnishing  of  stock  and 
the  number  of  animals  to  be  kept,  mending  the  fences, 
and  the  like  ;  and  it  further  contained  this  provision  : 

"  The  parties  of  the  first  part  reserve  the  right  to  sell 
this  farm  at  any  time  during  said  term,  and  the  party  of 
the  second  part  agrees  to  surrender  possession  of  the  same 
on  the  first  day  of  April  of  any  year  during  said  term,  in 
case  said  sale  is  made,  and  the  parties  of  the  first  part 

***  See  note  at  end  of  the  next  case. 
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hereby  agree  to  pay  any  damages  that  the  party  of  the 
second  part  may  sustain  by  reason  of  a  sale,  said  damage 
to  be  determined,  if  the  parties  cannot  agree,  by  each 
party  selecting  a  man  who  shall  assess  the  damages/' 

Plaintif!  took  possession  about  April  i,  1891,  and  in 
February,  1892,  defendants  gave  plaintiff  notice  that  they 
had  sold  the  premises  and  requested  him  to  surrender  pos- 
session on  April  i,  1892,  which  he  did.  Plaintiff  served  a. 
bill  of  particulars  of  the  damages  sustained  by  reason  of 
being  deprived  of  the  unexpired  portion  of  the  contract 
set  forth  in  the  complaint,  describing  it  as  "  being  the  net 
profit  to  be  made  therefrom,  to  wit  :  Four  years,  com- 
mencing April  I,  1892,  at  an  average  of  $750.00  per  year— 
$3,000.00.  Said  sum  of  $3,000.00  being  the  value  of  said 
contract  to  plaintiff  at  the  date  of  its  interruption  by 
defendants,  April  i,  1892." 

On  the  trial  before  Mr.  Justice  Adams  and  a  jury, 
plaintiff  proved  a  contract  that  he  had  made  with  a  milk- 
man to  take  from  plaintiff  from  April  ist  at  least 
two  hundred  quarts  a  day.  He  also  proved  the  amount, 
uses  and  value  of  the  timber  and  other  produce  of  the 
farm  during  the  year  of  his  possession.  The  suitableness 
of  the  farm  for  grazing  and  grain  raising  was  also  shown, 
and  the  number  of  cows  it  could  keep,  and  the  number  of 
acres  that  could  be  kept  under  the  plough,  at  the  same 
time. 

Defendants  adduced  evidence,  which  they  relied  on,  to 
show  that  the  lease  was  not  of  value  to  the  plaintiff 
because  of  mismanagement  of  the  farm  on  his  part,  and 
failure  to  make  any  profits. 

The  judge  in  his  instructions  to  the  jury,  said,  among 
other  things : 

He  [plaintiff  as  a  witness  in  his  own  behalf]  says  that, 
with  proper  management,  he  was  able  to  earn  the  sum  of 
about  $1,000  a  year  for  his  own  use.  From  that  sum 
should  be  deducted,  probably,  the  value  of  his  own 
services.     This  evidence  has  been  permitted,  not  for  the 
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purpose  of  establishing  the  actual  value  of  this  lease, 
because  it  does  not  have  that  efifect.  As  practical  farm- 
ers, you  will  understand,  without  suggestion  from  the 
court,  that  it  by  no  means  follows,  because  in  the  year 
1891  the  plaintifiF  was  able  to  net  himself  the  sum  of  $991, 
that  he  would  be  able  to  realize  the  same  amount  for  any 
other  year  of  the  term.  It  might  be  that  he  would  have 
realized  more.  It  is  quite  possible  that  he  would  have 
realized  less  ;  but  you  have  the  fact  that  he  realized  this 
amount,  according  to  his  story,  for  the  year  1891.  You 
have  had  some  evidence  as  to  the  condition  of  the  farm, 
and  of  the  season,  and  this  evidence,  all  taken  together, 
will  enable  you  to  determine  what  would  be  the  value  of 
the  lease  for  the  four  years  which  were  to  follow.  It  will, 
perhaps,  in  addition  to  your  actual  experience  in  such 
matters,  enable  you  to  say  how  much,  under  ordinary  cir- 
cumstances, the  plaintiff  would  have  been  able  to  earn  for 
himself,  by  the  use  of  the  farm  during  the  unexpired  years 
of  his  lease.     This  is  only  an  item  of  evidence  from  which 

you  may  infer  what  the  value  of  the  lease  is 

**  If  you  find  that  the  plaintiff  was  deprived,  by  this 
sale  of  the  farm,  of  something  of  value  to  himself,  you 
will  determine  what  that  value  was,  and  what  it  would  be 
likely  to  be  for  the  remaining  years  of  the  lease,  and  you 
will  award  to  the  plaintiff  such  damages  as  will  fairly  rep- 
resent the  net  value  of  the  farm  to  him.  If  you  find  that 
the  farm  was  of  no  value  to  him,  and  he  has  suffered 
no  damage,  your  verdict  will  be  for  the  defendants." 

Edwin  Hicks  {William  T,  Morris,  attorney),  for  the 
defendants,  appellants. — I.  The  plaintiff  did  not  make 
any  proof  on  which  he  was  legally  entitled  to  recover,  and 
the  defendants*  motion  for  a  non-suit  should  have  been 
granted,  i.  The  action  was  brought  on  the  contract. 
There  was  no  breach  of  the  agreement  in  a  technical  sense. 
2.  Whatever  may  be  the  apparent  difficulty  in  establish- 
ing a  proper  measure  of  damages  in  such  a  peculiar  case, 
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the  measure  adopted  was  erroneous,  {a)  The  parties 
contracted  in  anticipation  of  the  right  to  terminate  the 
occupancy  of  the  farm  on  the  first  day  of  any  April  suc- 
ceeding the  commencement  of  the  term.  If  notice  was 
given  in  proper  time  the  term  ended,  and  2M  further  rights 
were  terminated,  and  the  damages  that  were  to  be  assessed 
were  such  as  should  be  Certain  and  unequivocal,  and 
attendant  upon  the  election  to  terminate  the  agreements 
3.  The  rule  adopted  at  the  trial  would  produce  most  in- 
equitable results  and  such  as  could  not  have  been  contem- 
plated by  the  parties,  {a)  The  contract,  though  nominally^ 
would  not  in  fact  be  either  terminated  or  suspended.  The 
plaintiff,  although  he  had  contracted  in  anticipation  of  a 
termination  of  the  agreement  on  April  1st,  yet  by  the 
measure  of  damages  adopted,  he  is  permitted  to  enjoy 
now  the  same  results  that  he  contracted  to  have  only  at 
the  end  of  five  years,  and  that,  too,  without  any  certainty 
in  regard  to  the  risks  incident  to  future  fluctuations  of  the 
markets,  failure  of  crops,  unfavorable  seasons,  and  many 
other  contingent  circumstances  that  must  necessarily  enter 
into  an  enterprise  to  be  continued  through  a  series  of 
years.  (J?)  The  danger  of  such  a  rule  is  illustrated  in  this 
case,  if  the  plaintiff  has  the  right  to  recover  for  the  four 
years  balance  of  the  term  upon  the  alleged  results  of 
1 89 1.  4.  If  the  plaintiff  seeks  to  recover  for  the  full 
term,  he  should  be  compelled  to  prove  all  the  elements 
necessary  to  show  his  real  damage,  {a)  He  was  engaged 
in  farming  at  the  time  of  the  trial ;  there  has  been  no  loss 
of  time  or  opporfunity ;  the  plaintiff  should  be  required  to 
show  what  his  actual  loss  is ;  if  he  has  been  engaged  in 
the  same  kind  of  employment,  the  burden  should  be  on 
him  to  show  how  much  less,  if  anything,  he  is  receiving 
by  reason  of  leaving  the  Ketchum  farm,  {b)  A  different 
rule  should  obtain  in  this  case  from  that  applied  in  a  case 
of  a  willful  breach  of  the  contract.  Both  parties  were 
acting  in  good  faith,  and  according  to  their  covenants 
(Bush  V.  Cole,  28  -A^.  Y.  261  ;  Peters  v.  McKeon,  4  Denio^ 
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546).  (r)  But  in  this  case  the  rule  is  carried  to  the  ex- 
treme of  giving  to  the  plaintiff  the  right  to  recover  for 
the  prospective  and  speculative  profits  of  four  years  to 
come.  He  is  only  entitled  to  actual  damages  (Griffin 
V.  Colver,  16  N,  Y,  489).  Justice  Story  in  the  case  of  the 
Schooner  Lively y  i  Gallis.  315  ;  Giles  v.  O'Toole,  4  Barb, 
261;  Milton  V.  Hudson  River  Steamboat  Co.,  37  ^V.  K 
210,214;  Hamilton  v,  McPherson,  28  N,  K  72,  76-7; 
Krom  V.  Levy,  48  A^.  K679;  Masterson  v.  Mayor,  etc.,  of 
Brooklyn,  7  Hill.  61,  71  ;  Freeman  v.  Clute,  3  Barb.  424, 
427 ;  Taylor  v.  Bradley,  39  A^.  Y.  129  ;  approved  in  Bern- 
stein V,  Meech,  130  A^.  Y,  354  ;  Dodds  v.  Hakes,  114  A^.  Y. 
260  ;  Engelsdorf  v.  Sire,  64  Hun,  209. 

II.  The  court  erred  in  admitting  the  evidence  of  the 
plaintiff  in  regard  to  the  milk  contract  with  Sprague.  It 
was  a  collateral  contract,  and  was  not  contemplated  in 
the  agreement  on  which  the  action  was  brought. 

1st.  As  to  a  conversation  with  Carrie  Ketchum,  in  the 
absence  of  both  of  the  other  defendants,  which  was 
objected  to,  the  objection  was  overruled  and  the  testi- 
mony was  allowed. 

2d.  As  to  the  milk  which  was  claimed  as  a  source  of 
profit  under  the  contract,  and  the  loss  of  this  collateral 
contract  as  an  element  of  damages  in  the  breach  of  the 
agreement  on  which  the  action  was  brought  (folios  93,  96, 
105).  (b)  There  was  no  such  privity  between  these 
defendants  as  that  a  contract  subsidiary  to  the  one  on 
which  the  action  was  brought,  made  with  one  (folio  91)  of 
the  defendants,  would  bind  the  other  two,  and  the  con- 
versation with  Carrie  Ketchum  (folio  91,  92)  should  have 
been  excluded,  {c)  So  the  testimony  of  Sprague  (folio 
106)  should  have  been  excluded  upon  the  same  ground  ; 
that  it  was  testimony  tending  to  enhance  the  defendants* 
damages  from  facts  growing  out  of  an  agreement  col- 
lateral to  the  one  on  which  the  action  was  brought,  {d) 
At  folio  179  Warner  Smith  was  asked  :  "  What  in  your 
judgment  is  a  fair  estim'ate  of  the  number  of  cows  kept 
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for  milking  purposes  that  could  be  sustained  throughout 
the  year  upon  the  Ketchum  farm  ?*'  This  question  was 
objected  to.  The  objection  was  overruled,  and  witness 
answered :  **  I  think  it  would  carry  twenty-five  cows. 
On  the  basis  of  keeping  twenty-five  cows,  it  would  to 
some  extent  be  still  practical  to  raise  grain  and  other 
crops."  The  witness  was  also  asked  :  "  To  what  extent, 
in  your  judgment — how  many  acres,  for  instance,  could 
be  kept  under  the  plow  ?"  The  question  was  objected  to 
and  an  exception  was  allowed.  The  witness  answered : 
"**  There  could  be  sixty  acres  under  the  plow  all  the  time 
and  still  keep  twenty-five  cows"  (folio  183-184).  The 
conversion  of  the  farm  **  let  to  be  worked  on  shares " 
into  a  dairy  farm  did  not  enter  into  the  contemplation  of 
the  parties  at  the  time  of  making  the  contract,  and  there- 
fore the  loss  of  the  milk  contract  was  not  an  element  of 
damages  the  defendant  agreed  to  pay. 

C  W.  Kimball  {W.  D.  Dwelle,  attorney),  for  plaintiff, 
respondent,  cited  Taylor  v,  Bradley,  39  N.  Y.  129  ;  Wake- 
man  V,  Wheeler  &  Wilson  M'f  g  Co.,  loi  Id,  205  ; 
Bagley  v.  Smith,  10  Id.  489 ;  Dart  v.  Laimbcer,  107  Id. 
664. 

DwiGHT,  P.  J.— The  plaintiff  took  the  farm  of  the 
defendants  to  work  on  shares  for  a  term  of  five  years  from 
April  I,  1 89 1.  The  contract  was  in  writing  and  contained 
the  following  provision :  **  The  parties  of  the  first  part 
reserve  the  right  to  sell  this  farm  at  any  time  during  said 
term,  and  the  party  of  the  second  part  agrees  to  surrender 
possession  of  the  same  on  April  ist,  in  any  year  of  said 
term,  in  case  said  sale  is  made,  and  the  parties  of  the  first 
part  hereby  agree  to  pay  any  damages  that  the  party  of 
the  second  part  may  sustain  by  reason  of  a  sale,  said  dam- 
age to  be  determined,  if  the  parties  cannot  agree,  by  each 
party  selecting  a  man  who  shall  assess  the  damages." 

Under  the  right  thus  reserved  the  defendants  made  a 
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-sale  of  the  farm  during  the  first  year  of  the  term,  and  the 
plaintiff,  in  performance  of  the  same  provision  of  the  con- 
tract on  his  part,  surrendered  the  possession  on  April  i, 
1892.  Shortly  afterwards  he  called  upon  the  defendants 
to  select  a  person  on  their  part  to  act  as  appraiser  of  his 
damages,  and,  upon  their  declining  to  do  so,  he  brought 
this  action. 

The  action  was  for  the  value  of  that  portion  of  the  term 
which  was  surrendered  by  the  plaintiff ;  and  this,  we  have 
no  doubt,  he  was  entitled  to  recover  under  the  terms  of 
his  contract.  The  defendants'  right  to  sell  the  farm  dur- 
ing the  term  is  reserved  on  the  condition  that  they  pay 
the  plaintiff  his  damages  caused  by  such  sale  ;  and  the 
plaintiff's  agreement  to  surrender  the  possession  is  on  the 
•condition  that  he  be  paid  such  damages.  The  defendants' 
obligation,  under  the  contract,  to  pay  damages,  is  as  bind- 
ing as  if  it  arose  from  a  violation  of  the  contract  on  their 
part. 

The  only  question  in  the  case  is,  therefore,  what  are  the 
damages  to  be  paid,  how  ascertained  and  how  measured. 
The  contract  says  :  '*  Any  damages  that  the  party  of  the 
second  party  may  sustain  by  reaiion  of  a  sale.**  That 
means  any  damages  directly  or  proximately  consequent 
upon,  or  resulting  from  a  sale.  And  that  the  loss  of  his 
term,  of  the  rights  and  privileges  which  he  would  other- 
wise have  enjoyed  during  the  term,  is  to  be,  mainly,  the 
basis  of  such  damages,  cannot  well  be  doubted.  And  what 
are  those  rights  and  privileges  ?  Clearly,  among  others, 
the  right  and  privilege  to  work  the  farm  for  four  years 
more,  and  to  make  out  of  it  all  the  gain  and  profit 
which  it  was  capable  of  affording.  The  measure  of  the 
plaintiff's  damages,  then,  is  the  value  of  the  term  surren- 
dered, and  the  value  of  the  term  depends  upon  the  capacity 
of  the  farm  to  yield  a  profit  to  the  man  who  works  it  under 
the  contract  which  the  plaintiff  held  in  this  case. 

Granting,  what  we  have  assumed,  that  the  liability  of 
the  defendants  is  the  same  under  a  contract  by  which  they 
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stipulated  to  pay  damages  in  case  of  a  sale,  as  it  would 
have  been  had  they  niade  a  sale  in  violation  of  the  con- 
tract, then  the  case  of  Taylor  v.  Bradley  (39  -A^.  F.  129)  is 
authority  for  the  plaintiff's  contention  upon  neaily  every 
question  arising  in  this  case.  And  its  doctrine  is,  in  great 
measure,  reaffirmed  in  the  case  of  Wakeman  v.  Wheeler  & 
W.  S.  M.  Co.  (loi  N.  Y.  205).  Both  of  these  were  cases 
of  damages  resulting  to  the  plaintiff  from  a  breach  of  the 
contract.  In  the  former  of  them  the  contract  was  of  the 
same  character  as  in  this  case,  viz,^  the  letting  of  a  farm  to 
work  on  shares,  and  the  court  held,  in  an  elaborate  opinion 
by  Woodruff,  J .,  that  the  plaintiff  was  entitled  to  recover 
as  damages  the  value  of  his  contract,  t,  e,,  what  such  a 
privilege  of  occupying  and  working  the  farm  was  worth, 
subject  to  the  conditions  of  the  agreement,  and  under  all 
the  contingencies  which  were  liable  to  affect  the  result. 
**  His  damages  are  what  he  lost  by  being  deprived  of  his 
chance  of  profit.'*  Also,  that  such  damages  might  be 
recovered  immediately  upon  the  refusal  of  the  defendant 
to  perform  the  agreement ;  and  in  the  case  of  Wakeman  v. 
The  Wheeler  &  W.  Sewing  Machine  Company  the  same 
rule  was  applied  to  the  estimate  of  damages  for  the  breach 
of  a  contract  to  give  the  plaintiff  the  exclusive  privilege  to 
sell  machines  in  certain  territory,  and  to  furnish  him  the 
machines  for  such  sales  as  he  should  make  therein.  Both 
of  these  cases  are  very  instructive  in  respect  to  the  lim- 
itations to  be  put  upon  the  rule  that  speculative  and 
uncertain  damages  cannot  be  recovered  ;  and,  at  least  in 
the  latter  of  them,  the  admission  of  evidence  was  approved 
which  showed  something  of  the  extent  and  profit  of  the 
plaintiff's  business  so  far  as  he  was  enabled  to  prosecute  it,, 
as  tending  to  show  what  it  might  have  been  in  case  of  full 
performance  of  the  contract  on  the  part  of  the  defendant, 
and  that  the  case  was  not  one  for  expert  or  opinion  evi- 
dence as  to  what  machines  might  have  been  sold  and  what 
profits  made.     The  rule  of  the  latter  case  as  to  the  allow- 
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ance  of  prospective  profits  and  the  mode  of  estimating 
them,  was  adopted  in  Dart  v.  Laimbeer(i07  N,  Y.  664). 

This  case  was,  we  think,  submitted  to  the  jury  in  a 
charge  very  carefully  in  accord  with  the  principles  estab- 
lished by  the  cases  above  cited.  The  jury  was  instructed 
that  the  profits  of  the  year  during  which  the  plaintiff  had 
the  benefit  of  his  contract  were  not  to  be  taken  as  the 
measure  of  the  profits  which  might  have  been  realized  in 
the  four  succeeding  years,  but  as  facts  which  might  aid  the 
jury  in  estimating  the  value  of  the  contract  one  year  with 
another  ;  and  it  would  seem  that  under  the  careful  instruc- 
tions of  the  court  the  jury  did  not  go  very  far  astray  into  the 
region  of  speculation  and  conjecture.  Their  verdict  was 
for  $1,500,  which  fixes  the  value  of  the  plaintiff's  contract 
at  $375  a  year,  not  an  extravagant  profit  to  be  realized 
over  and  above  the  expenditure  of  labor  and  care,  enter- 
prise and  responsibility  involved  in  the  management  of  a 
farm  of  234  acres  of  fertile  and  highly  improved  land. 

We  find  no  error  in  the  case  which  should  vitiate  this 
verdict. 

The  judgment  and  order  appealed  from  should  be 
afllirmed. 

Lewis  and  Haight,  JJ.,  concurred. 

Judgment  and  order  appealed  from  affirmed. 

NOTE  ON  LEASES  AND  OTHER  CONTRACTS  FOR  FARMING  ON  SHARES. 

The  lease  in  this  case,  which  will  be  suggestive  as  a  precedent, 
was  as  follows : 

*•  This  indenture  [etc.,  desig^naiing  the  parties  and  their  residences 
in  the  usual form\ : 

Witnesseth,  that  the  said  parties  of  the  first  part  hereby  agree 
to  and  with  the  said  party  of  the  second  part  to  let,  and  by  these 
presents  do  let,  unto  the  party  of  the  second  part,  to  be  worked 
upon  shares,  their  home-farm,  so  called,  situated  in  the  said  town, 
consisting  of  about  two  hundred  and  thirty-four  acres  of  land,. 
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for  and  during  the  term  of  five  years  from  April  i,  1891,  which  term 
will  end  March  31,  1896.  In  consideration  whereof  the  said  party 
of  the  second  part  hereby  agrees  to  and  with  the  said  party  of  the 
first  part  to  occupy,  till  and  work  upon  shares  the  said  farm  during 
the  term  aforesaid,  in  a  good,  workman-like  manner  [see.Young  %f. 
Gay,  41  La,  Am,  758;  s.  c,  6  So,  Rep^(>oZ\  Shaw  z/.  Mager,  95 
Cal.  301  ;  s.  c,  30  Pac.  Rep,  541],  and  he  further  agrees  that  he  will 
not  commit  any  waste  or  damage  or  suffer  any  to  be  done ;  that  he 
will  furnish  one-half  of  all  the  seed,  including  grass  and  clover 
seed,  to  be  sown  on  said  premises  during  said  time,  and  the 
parties  of  the  first  part  agree  to  furnish  the  other  one-half.  The 
party  of  the  second  part  is  to  do  all  the  work  on  said  farm  and 
market  all  the  crops,  and  divide  the  proceeds  derived  therefrom 
equally  between  the  parties  of  the  first  part  and  himself ;  and  in 
case  the  parties  of  the  first  part  should  not  be  willing  to  market 
their  one-half,  after  suitable  consultation  by  the  party  of  the 
second  part  with  them,  the  party  of  the  second  part  has  the  right 
to  sell  his  one-half  and  to  put  the  share  of  the  parties  of  the  first 
part  in  store,  or  leave  the  same  in  the  bins.  The  parties  of  the 
first  part  are  to  pay  the  County  and  State  taxes  during  said  term, 
and  the  party  of  the  second  part  is  to  pay  the  road  and  school 
taxes,  but  said  school  taxes  are  not  to  mean  any  extra  taxes  for 
buildings,  etc.  Each  party  is  to  furnish  one-half  of  all  stock  to  be 
kept  on  said  farm  during  said  term,  which,  with  the  increase  there- 
of, are  to  be  owned  in  common,  except  that  the  party  of  the  second 
part  has  the  right  to  keep  two  cows  and  such  a  number  of  horses 
as  may  be  necessary  to  properly  work  said  farm,  and  the  pasture, 
hay  and  straw  necessary  for  the  keep  of  said  two  cows  and  the 
horses  comes  from  undivided  pasture,  hay  and  straw,  but  ■  whatever 
grain  he  shall  feed  shall  be  from  his  own  share  of  the  same.  The 
party  of  the  second  part  shall  keep  the  fences  on  said  farm  in  good 
repair,  and  whatever  new  fence  that  may  be  necessary  he  shall 
build  the  same,  but  the  materials  therefor  shall  be  furnished  by  the 
parties  of  the  first  part,  and  whatever  new  posts  he  may  need,  he 
shall  cut  from  the  logs  furnished  by  the  parties  of  the  first  part. 
The  party  of  the  second  part  has  the  privilege  during  the  term  of 
cutting  and  marketing  seventy-five  cords  of  wood  each  year,  one- 
half  of  which  shall  belong  to  each  party.  The  party  of  the  second 
part  has  the  right  to  cut  sufficient  fire-wood  for  his  family  use 
during  said  term.  The  wood  to  be  cut  upon  shares  shall  be  cut 
from  the  north  side  of  the  woods,  but  in  no  event  shall  there  be  any 
cut  south  of  the  lane.  Each  party  is  to  pay  for  one-half  of  all 
fertilizers  to  be  used  on  said  farm  during  said  term,  except  that  the 
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parties  of  the  first  part  shall  pay  for  all  the  plaster  used,  and  the 
party  of  the  second  part  shall  draw  and  sow  the  same.  Each  party 
shall  have  sufficient  fruit  for  family  use,  and  the  party  of  the  second 
part  shall  pick,  harvest,  and  market  the  balance,  and  divide  the 
proceeds  equally  between  the  parties  of  the  first  part  and  himself. 
The  wheat  now  on  the  ground  shall  be  cut  and  harvested  by  the 
party  of  the  second  part,  and  he  shall  have  one-half  of  the  proceeds 
of  the  same,  and  the  fall  before  the  expiration  of  this  contract  the 
parly  of  the  second  part  shall  sow  and  leave  upon  the  farm  for  the 
use  of  the  parties  of  the  first  part  twenty  acres,  which  is  about  the 
number  of  acres  of  wheat  now  on  the  ground.  All  fowls  on  the 
place  are  to  be  owned  in  common,  and  the  proceeds  are  to  be 
equally  divided,  and  they  are  to  be  fed  from  undivided  grain.  The 
parties  of  the  first  part  reserve  the  right  to  sell  this  farm  at  any 
time  during  said  term,  and  the  party  of  the  second  part  agrees  to 
surrender  possession  of  the  same  on  April  ist  of  any  year 
during  said  term,  in  case  said  sale  is  made,  and  the  parties  of 
the  first  part  hereby  agree  to  pay  any  damages  that  the  party  of  the 
second  part  may  sustain  by  reason  of  a  sale,  said  damage  to  be 
determined,  if  the  parties  cannot  agree,  by  each  party  selecting  a 
man  who  shall  assess  the  damages.  The  parties  of  the  first  part  re- 
serve one  or  two  rooms  in  the  house  for  storage  purposes,  and  a 
room  in  the  horse  barn ;  the  rooms  in  the  house  to  be  agreed  upon 
hereafter.  It  is  further  agreed  that  the  parties  of  the  first  part  shall 
leave  sufficient  hay  and  straw  to  carry  the  stock  until  pasture,  and 
the  party  of  the  second  part  is  to  leave  the  same  amount  at  the 
expiration  of  this  lease. 

[Signatures.] 


The  following  cases  on  contracts  of  this  nature  will  be  useful  to 
the  practitioner  : 

I.  As  to  the  general  nature  of  the  contract,  see  Loomis  v. 
O'Neal,  73  Mich.  582  ;  s.  c,  41  A^  W,  Rep.  701  ;  Jones  z/.  Durrer, 
96  CaL  95  ;  s.  c,  30  Pac,  Rep,  1027 ;  De  Vaughn  v,  Howell,  82  Ga, 
336;  s.  c,  9  5.  E,  Rep.  173  ;  Almand  t/.  Scott,  80  Ga.  95  ;  s.  c,  4  S. 
E.  Rep,  892  ;  Perry  v.  Beaupr^,  6  Dak.  49  ;  s.  c,  50  N.  W.  Rep.  400 ; 
Raymond  v.  Krauskopf  {Iowa),  54  N.  W.  Rep.  432 ;  Meacham  v. 
Herndon,  2  Pick.  {Tenn.)  366;  s.  c,  6  S.  W.  Rep.  741  ;  Reynolds 
V.  Reynolds,  48  Hun,  142 ;  Vaughn  v.  De  Wandler,  63  How.  Pr. 
378;  Schroeppel  v.  Dingman,  17  Weekly  Dig.  257;  Gilmore  v.  On- 
tario Iron  Co.,  22  Hun,  391  ;  Roberts  v.  Cone,  3  Alb.  L.J.  151  ; 
Andrew  v.  Newcomb,  32  N.  K  417 ;  Taylor  v.  Bradley,  4  Abb.  Ct. 
App.  Dec.  363;  Wilber  v.  Sisson,  53  Barb.  258 ;  Tanner  v.  Hills,  48 
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N,  y.  662  ;  rev'g,  44  Bard,  428  ;  Bradish  v.  Schenck,  8  Johns.  151  ; 
People  V.  Smith,  3  How,  Pr.  226;  De  Mott  v,  Hagerman,  8  Co^. 
220  ;  Caswell  z/.  Districh,  15  Wend,  379;  Wrights.  Mosher.  16  f^ow, 
Pr,  454;  Putnam  v.  Wise,  i  Hill,  234 ;  Dinehart  v,  Wilson,  15  Barb, 
595;  Harrower  z/.  Heath,  \^  Barb,  331.;  Coe  v.  Hobby,  72  iV.  Y, 
141  ;  Unglish  v,  Marvin,  128  N.  Y,  380;  Coudert  v,  Cohn.  118  A'. 
Y.  309;  Talamo  v,  Spitzmiller,  120  A^.  Y,  37  ;  Harft  v,  Tonnelli,  30 
State  Rep,  859 ;  Woodward  v,  Conder.  33  Mo,  App,  147  ;  Hammock 
V.  Creekmore,  48  Ark.  265  ;  s.  c,  3  S,  W,  Rep,  180 ;  Parkes  v,  Webb, 
48  Ark,  293 ;  s.  c,  3  S,  W,  Rep,  521 ;  McElmurray  v,  Furner,  86  Ga, 
215  ;  Kyte  v,  Keller,  ^6  Iowa,  34;  s.  c.  39  A^.  W.  Rep,  928  ;  Taut- 
linger  v,  Sullivan,  80  lowa^  218 ;  s.  c,  45  A'.  W,  Rep.  765 ;  Law- 
rence V.  Weeks,  107  A^.  C,  119  ;  Smith  v,  Schultz,  89  Cal,  526  ;  s.  c, 
26  Pac,  Rep,  1087  ;  Bryant  v,  Pugh,  86  Ga,  525  ;  s.  c.  12  5.  ^,  Rep, 
927  ;   McLaughlin  v,  Kennedy,  49  N,J,L,  519  ;  s.  c.  10  Atl,  Rep, 

391. 

2.  As  to  lease  of  land  and  chattels,  see  Zule  v,  Zule,  24  Wend, 

76. 

3.  As  to  house  and  buildings,  see  Hanaw  v.  Bailey,  83  Mich,  24 ; 
s.  c,  46  N,  W,  Rep,  1039;  Hay  v.  Cumberland,  25  Barb.  594;  Fort 
V,  Brown,  46  Barb.  366;  Doyle  v.  Gibbs,  6  Lans,  180  ;  Kerrains  v. 
People,  60  A^.  Y,  221  ;  s.  c,  19  Am.  Rep,  158 ;  rev'g  on  another 
point,  I  Supm.  Ct,  333;  Hoffman  v.  Hoffman,  44  State  Rep.  660;  s. 
c,  18  A^.  Y,  Supp,  387  ;  McNutt  v.  Shafer,  34  State  Rep,  661. 

4.  As  to  quarry,  clay-bed,  etc.,  see  Baker  v.  Hart,  52  Hun,  363  ; 
s.  c,  5  N,  Y,  Supp,  345 ;  Freer  v,  Stotenfur,  2  Abb,  Ct.  App.  Dec, 
189 ;  rev'g  36  Barb.  641  ;  Smith  v.  Palmer,  13  Weekly  D^,  201, 

5.  As  to  the  products  in  general,  see  Burdick  v.  Washburn.  53 
Barb,  yyj ;  s.  c,  36  How,  Pr,  468  ;  Hobbs  v.  Wether  wax,  38  How.  Pr. 
385;  Brooks  V,  Galster,  51  Barb,  196;  Van  Hoozer  v.  Cory,  34 
Barb,  9 ;  McCombs  v,  Becker,  3  Hun,  342  ;  s.  c,  5  Supm,  Ct,  (T.  &* 
C)  550 ;  Hawkins  v,  Giles,  45  /^.  318  ;  Betsinger  v,  Schuyler,  46  Id, 
349;  Clarke  v,  Quinn,  21  Weekly  D^,  no;  Welton  v.  Holmes,  6 
State  Rep,  546 ;  Briggs  v.  Austin,  29  State  Rep,  245  ;  s.  c.  Z  N,  Y, 
Supp,  7^6  \  Harder  v,  Plass,  57  Hun,  540;  Briggs  v,  Austin,  129  Al 
Y,  208 ;  s.  c,  41  State  Rep,  378 ;  Colville  v.  Miles,  127  N.  Y.  159; 
s.  c,  38  State  Rep,  1 32. 

6.  As  to  firewood,  see  Verplanck  v,  Wright.  23  Wend,  506; 
Bleecker  v.  Smith,  \ild,  530. 

7.  As  to  covenant  to  farm,  tic,  see  Young  v.  Gay,  41  Za.  Am. 
758  ;  s.  c,  6  So,  Rep,  608;  Shaw  v,  Mayer,  95  Cal,  301  ;  s.  c,  30  Pac, 
Rep,  541  ;  Scott  v,  Haverstraw,  etc.,  Co.,  135  N,  Y,  141 ;  s.  c„  below» 
42  State  Rep,  804;  McCuUoch  v.  Dobson,  133  A^.  K  114. 
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8.  As  to  title  to  the  growing  crops,  see  Wadley  v,  Williams,  75  Ga. 
272  ;  Connell  v,  Richmond,  55  Conn,  401  ;  Adams  v.  State,  87  Ala, 
89  ;  s.  c,  6  So,  Rep.  270;  Rich  v.  Hobson  {N,  C),  16  S,  E,  Rep.  931  ; 
Riddle  v.  Hodge,  83  Ga.  173;  Pelton  v.  Draper,  61  Vi.  364 ;  s.  c,  17 
Atl.  Rep,  494;  Farnum  v.  Hefner,  79  Cat,  575;  s.  c,  21  /'dt^.  AV/. 
955  ;  Daniel  v.  Harris,  84  Ga.  479 ;  s.  c,  10  S.  E.  Rep.  1013;  Stickney 
^.  Stickney,  77  Iowa,  699;  s.  c,  42  N,  JV.  Rep.  518;  Culverhouse  v. 
Worts,  32  Mo.  App,  419;  Hopper  v.  Haines,  71  Md.  64;  s.  c,  18 
Atl.  Rep,  29;  20  AtL  Rep.  159  ;  Humes  v,  Dottermus  (Pa,),  13  Atl. 
Rep.  78. 

9.  As  to  delivery,  see  Singleton  v.  Clack,  79  Ga,  523  ;  Durdin  v. 
Hill,  75  Id.  228;  Smith  2/.  Tindall,  107  N.  C.  88;  s.  c,  12  S.  E. 
Rep.  121  ;  Wood  v,  Noack  (  ^Fw.).  54  A^.  W^.  /?<fA  785  ;  Rawlins  v. 
Bush  (1888),  80  Ga,  588  ;  s.  c,  5  5.  £.  /?<;>.  634, 

10.  As  to  title  to  mature  crop,  see  Nuernberger  v.  Von  Der  Heidt, 
39  ///.  App,  404 ;  Constantine  v.  Wake,  i  Sweeny,  239 ;  Jencks  v. 
Smith,  I  N,  y,  (Comst,)  90;  Harrower  v.  Heath,  19  Bar6.  331; 
Borell  V,  Newell,  3  Daly,  233 ;  Gregg  v,  Boyd,  69  Nun,  588. 

11.  As  to  lien,  see  Wisner  z/.  Ocumpaugh,  71  N,  K.  113;  Hess 
V.  Sprague,  13  Weekly  Dig,  164;  Barber  v.  Marble,  2  Supm,  Ct,  (71 
&*  C.)  114;  McCaffrey  v.  Woodin,  65  A'.  Y.  459;  s.  c,  22  Am,  R. 
644,  with  note;  rev'g  62  Barb,  316;  Hale  z/.  Omaha  Nat.  Bk.,  39 
Super,  Ct.  (J.  &*  S.)  207  ;  aff'g  47  How.  Pr,  201,  and  aff'd  in  64  N. 

Y,  550,  but  on  other  grounds ;  Thomas  v.  Bacon,  34  Hun,  88 ;  Smith 
V,  Taber,  46  /</.  313 ;  Streeter  v.  Ward,  12  State  Rep,  333 ;  Gregg  v. 
Boyd,  69  Hun,  588  ;  Bleakley  v,  Sullivan,  62  7^.  243. 

12.  As  \o  forfeiture,  see  Harrison  v.  Clifton,  75  /c^o/^i,  736;  s.  c, 
38  A^.  H^.  Rep,  406 ;  Koeleg  z/.  Phelps,  80  Mich.  466  ;  s.  c,  45  N.  W. 
Rep,  350;  Farnum  v.  Hefner,  79  Cal.  575  ;  s.  c,  21  Pac.  Rep,  955; 
Collier  v.  Cunningham,  2  Ind,  App.  254 ;  s.  c,  28  N.  E,  Rep,  341 ; 
Jones  V,  Durrer,  96  Cal,  95  ;  s,  c,  30  Pac.  Rep,  1027  ;  Eaton  v,  Wil- 
cox, 42  Hun,  61. 

13.  As  to  re-entry,  see  Haywood  v.  Miller.  3  Hill,  90. 

14.  As  to  apportionment,  see  Kent  County  Mut,  Ins.  Co.  v.  Bur- 
rows {Superior  Court),  6  Houston  {Del,),  355. 

15.  As  to  the  effect  of  abandonment,  see  Kiplinger  v.  Green,  61 
Mich,  340 ;  s.  c,  45  A^,  W^.  ^^^  356. 

For  a  note  on  mining  and  exploitation  leases,  see  26  Abb,  N,  C. 
201. 

As  to  covenants  to  pay  taxes,  assessments,  etc.,  see  note  in  29  Abb. 
N.  C.  161. 
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BOOHER  V.   STEWART. 

N,  Y.  Supreme  Court,  General  Term,  Fifth  Department; 
January,    1894. 

Chattel  mortgage^  An  agreement  to  work  a  farm  on  shares,  which 
provides  that  the  entire  crop  shall  continue  to  belong  to  the 
owner  of  the  farm  until  he  is  repaid  his  advances,  is  not  in  the 
nature  of  a  chattel  mortgage  or  conditional  sale,  but  is  a  mere 
contract  of  hiring  for  the  working  of  the  farm  to  be  compen- 
sated by  a  share  in  the  crop,  and  need  not  be  in  writing  or  filed 
in  order  to  give  it  precedence  over  a  chattel  mortgage  made  by 
the  party  who  did  the  work ;  the  entire  crop,  in  such  a  case, 
when  raised,  belongs  to  the  owner  of  the  farm  until  his  ad- 
vances are  repaid,  and  the  party  who  did  the  work  has  no  inter- 
est or  property  therein  which  is  capable  of  transfer  by  chattel 
mortgage.* 

Appeal  from  an  order  denying  plaintiff's  motion  for  a 
new  trial  up6n  the  minutes  made  at  the  Livingston  County 
Circuit. 

Action  brought  by  George  W.  Booher  against  William 
N.  Stewart  to  recover  damages  for  an  alleged  conversion 
of  oats  by  the  defendant. 

The  complaint  alleged  that  on  October  4,  1892, 
Joseph  Macauley  was  the  owner  of  an  undivided  one- 
third  of  about  1,400  bushels  of  oats,  then  in  his  pos- 
session, in  the  county  of  Livingston,  of  the  value  of  $150; 
that  Macauley  was  indebted  to  the  plaintiff  in  the  sum  of 
about  $70,  and  to  secure  such  indebtedness  and  further 
credit  at  plaintiff's  store,  Macauley  gave  plaintiff  his 
promissory  note  for  $150,  secured  by  a  chattel  mortgage 
upon  his  undivided  interest  in  the  oats  in  controversy; 
that  the  mortgage  was  duly  filed ;    that  afterwards  the 

*  See  last  case,  and  note  at  the  end  of  that  case. 
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plaintiff  took  possession  of  the  oats,  and  that  defendant 
unlawfully  took  the  oats  from  the  possession  of  the  plain- 
tiff and  converted  them  to  his  own  use. 

The  answer  was  in  substance  a  general  denial. 

Defendant  gave  evidence  to  show  that  Macauley  took 
the  defendant's  farm  in  York  to  work  on  shares,  under  an 
oral  agreement,  by  which  it  was  stipulated,  among  other 
things,  that  the  entire  crop  should  belong  to  the  defend- 
ant until  all  his  advances  to  Macauley  should  be  paid  ;  and 
that  the  crop  consisted  of  the  oats  in  question. 

At  the  trial,  the  court  charged  the  jury  that  if  they 
came  to  the  conclusion  that  the  contract  between  Macauley 
and  the  defendant  was  as  stated  by  defendant  and  his 
witnesses,  that  he  was  to  retain  and  have  title  to  the  crops 
until  the  money  which  he  advanced  was  paid  to  him, 
then  it  was  their  duty  to  render  a  verdict  for  the  defend- 
ant ;  and  refused  plaintiff's  request  to  charge  that  the 
agreement  between  defendant  and  Macauley  was  in  effect 
a  conditional  sale,  and  not  having  been  reduced  to  writ- 
ing or  recorded,  was  void  as  against  a  bona  fide  purchaser 
or  mortgagee. 

E.  A.  Nash,  for  appellant. 

Strang  &  Doty,  for  respondent.  ^ 

D WIGHT,  P.  J.  —  The  action  was  trover  for  an 
undivided  one-third  part  of  a  crop  of  oats  raised  on  the 
farm  of  the  defendant,  by  one  Macauley,  who  took  the 
farm  to  work  on  shares.  The  plaintiff  claimed  under  a 
chattel  mortgage  given  to  him  by  Macauley,  and  the  real 
question  in  the  case  is  whether,  under  the  agreement  of 
the  defendant  with  Macauley,  the  latter  had  any  property 
or  interest  in  the  crop  which  he  could  transfer  by  chattel 
mortgage  or  otherwise. 

The  agreement  was,  as  we  have  said,  to  work  the 
farm  on  shares,  but  with  many  special  provisions  ;  among 
others,  that  the  defendant  should'  make  certain  advances 
VoL,XXXI.-x5 
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to  Macauley  to  enable  him  to  carry  on  the  work,  and  that 
the  title  to  the  crops  should  remain  in  the  defendant  until 
those  advances  were  fully  paid.  There  was  some  conflict 
of  evidence  in  respect  to  the  last-mentioned  feature  of 
the  agreemient,  but  the  jury  was  abundantly  justified  in 
finding,  as,  under  the  submission  of  the  case  to  them,  they 
must  be  presumed  to  have  found,  that  such  was  the 
agreement. 

Under  this  agreement  there  seems  to  be  no  room  for 
the  contention  of  the  appellant.  Here  was  no  lease,  nor 
was  the  relation  of  landlord  and  tenant  created  between 
the  parties.  It  was,  in  effect,  a  contract  of  hiring  to  work 
the  defendant's  farm,  compensation  to  be  rendered  in  a 
share  of  the  crop  (Unglish  zk  Marvin,  28  N,  Y,  St.  Rep.  R, 
•68 ;  Reynolds  v.  Reynolds,  48  Hun,  142,  and  the  cases 
"Cited).  The  entire  crop  belonged  to  the  defendant,  except 
.as  otherwise  provided  by  the  agreement,  and  by  the 
agreement  it  was  provided  that  the  entire  crop  should 
<:ontinue  to  belong  to  the  defendant  until  he  was  repaid 
the  advances  made  by  him.  This  agreement  was  not  in 
the  nature  of  a  chattel  mortgage,  nor  a  conditional  sale, 
nor  a  pledging  of  the  property  of  the  debtor  for  the 
security  of  the  creditor,  because  the  property  was  the 
creditor's  from  the  beginning,  and  was  to  become  the 
debtor's  only  on  payment  of  his  debt. 

The  case  seems  to  be  entirely  within  the  doctrine  of 
Andrew  v,  Newcomb  (32  N.  V,  417),  which  case  it  closely 
resembles  in  its  facts.  Such  being  the  nature  and  effect 
of  the  agreement,  it  was  not  necessary  that  it  should  be 
in  writing  nor  filed  as  a  chattel  mortgage  in  order  to  give 
it  precedence  over  the  chattel  mortgage  of  the  plaintiff. 
Indeed,  under  such  agreement  Macauley  had  no  property 
or  interest  in  the  crop,  which  was  capable  of  transfer  by 
chattel  mortgage,  and  the  plaintiff  took  nothing  by  the 
paper  executed  to  him. 

We  find  no  exception  in  the  case  which  points  to  error 


Digitized  by 


Google 


ABBOTT'S    NEW    CASES.  227 

People  V.  Lesser. 

oa  the  trial,  and  conclude  that  the  order  appealed  from 
must  be  affirmed. 

Lewis,  Haight  and  Bradley,  JJ.,  concurred. 

Order  affirmed. 


PEOPLE  V,   LESSER. 


JV.    K  Supreme  Court,  General  Term,  First  Department ; 
February,    1894. 

New  trials  ;  criminal  cases.]  Where  one  was  found  guilty  of  lar- 
ceny for  stealing  a  watch  upon  the  uncorroborated  testimony  of 
a  single  witness,  the  owner,  who  did  not  give  direct  testimony 
as  to  the  taking,  but  only  as  to  the  circumstances  tending  to 
show  that  defendant  had  an  opportunity  to  take  the  watch 
during  the  temporary  absence  of  the  owner  from  the  room  in 
which  she  left  it,  and  in  which  defendant  was  by  her  invitation 
(there  being  no  evidence  of  flight  or  that  the  watch  had  been 
found  in  the  defendant's  possession);  and  this  evidence  was 
opposed  by  the  accused's  direct  denial  and  evidence  of  his  good 
character. — Md,  that  the  evidence  was  insufficient  to  sustain 
the  judgment  of  conviction,  which  should,  therefore,  be  reversed 
and  a  new  trial  granted.* 

Appeal  from  a  judgment  of  the  Court  of  General 
Sessions  convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  second  degree. 

The  facts  are  fully  stated  in  the  opinion. 

Alexander  Rosenthal.^  for  appellant. — L  It  is  peculiar 
to  the  common  law  as  distinguished  from  many   other 

♦  For  note  on  the  value  of  the  testimony  of  an  interested  wit- 
ness, see  p.  1 57  of  this  volume. 
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systems  of  jurisprudence,  ancient  and  modern,  to  permit 
of  convictions  on  the  unsupported  evidence  of  one  wit- 
ness (even  though  direct)  when  this  is  denied  by  the 
direct  evidence  of  the  accused. 

Thus,  Beccaria  (par,  13),  referring  to  the  rule  laid  down 
by  Blackstone  (vol.  IV.,  p.  357),  that  **  except  in  cases  of 
treason,  at  common  law,  in  almost  every  other  case,  one  posi- 
tive witness  is  sufficient,"  says  :  "  Reason  requires  two 
witnesses,  since  a  witness  who  asserts  and  an  accused  who 
denies  counterbalance  each  other,  and  it  requires  the 
testimony  of  a  third  party  to  make  a  decision  possible" 
{Beccaria  s  Dei  Delitti  e  delle  Pene\ 

Again,  Montesquieu  (book  12,  chap,  iii)  :  "  Those  laws 
which  condemn  a  man  to  death  on  the  deposition  of  a 
single  witness  are  fatal  to  liberty  "  {L Esprit  des  Lois — 
Montesquieu) ;  and  this  at  a  time  when  such  was  the 
penalty  of  theft. 

So,  also,  under  that  most  ancient  system  of  law,  the 
Biblical  law,  there  is  abundant  authority  that  to  convict  a 
person  of  crime  required  convincing  proof  of  guilt  which 
must  be  furnished  by  at  least  two  competent  witnesses  : 
**  One  witness  shall  not  rise  up  against  a  man  for  any  in- 
iquity, or  for  any  sin,  in  any  sin  that  he  sinneth  :  at  the 
mouth  of  two  witnesses  or  at  the  mouth  of  three  wit- 
nesses shall  the  matter  be  established  "  {Dent,  xix.,  15  ; 
see  also  Matt,  xviii.,  16  ;  2  Cor.  xiii.,  i  ;  i  Tim.  v.,  19; 
Heb.  x.,  28;  John  viii.,  17.  See  also,  Crim.  Jurispru- 
dence of  the  Ancient  Hebrews,  Mendelsohn,  Bait,  1891). 

The  doctrine  is  extremely  stated  in  the  Danish  Code 
of  laws  as  follows  :  "  For  proof  arc  required  two  witnesses 
agreeing  in  all  things  on  the  same  point"  {Danish  Laws 
for  the  Use  of  the  English  Inhabitants  of  the  Danish  Settle- 
ments in  America,  Code  of  Christian  V.,  Chap,  xiii.,  p.  6j). 

And  fairly  set  forth  under  the  Russian  Code  of  Laws  : 
"  One  evidence  alone  is  not  sufficient  When  the  party 
accused  denies  that  which  a  single  evidence  affirms,  truth 
remains  in  suspense,  and  the  right  that  every  one  has  to 
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be  esteemed  innocent  will  turn  the  balance  in  such  a  case 
on  the  side  of  the  accused  "  (  Tatischeff s  Russian  Code  of 
Laws,  §  189,  p.  114). 

The  Spanish  Law  puts  it  thus :  "  Two  witnesses  of 
good  character,  who  cannot  be  rejected  for  any  of  the 
reasons  mentioned  in  the  laws  of  this  Code,  are  sufficient 
evidence  in  any  cause  **  {Las  Siete  Partidas,  Vol.  I.,  p. 
207,  Law  32). 

The  Scandinavian  Laws  likewise  coincide :  "  Due 
testes  plene  probant  in  re,  ubi  consentiunt  Unus  t^estis  de  ipsa 
causa,  semi  plena  est,  probatio  ;  et  ille,  cui  quid  imputatur, 
juramento  sese  purgabit "  {Codex  legum  Svecicarum  de 
Actionibus,  Chap,  xvii.,  par.  29). 

And  so  also  in  numerous  other  systems  of  law  in  use 
by  other  civilized  nations. 

The  text  writers  who  have  opposed  this  doctrine  do  so 
-either  on  the  dogmatic  assertion  of  Blackstone,  that  the 
testimony  of  the  accuser  is  naturally  to  be  believed  rather 
than  that  of  the  accused — which  would  make  no  account 
whatever  of  the  presumption  of  innocence — or  else  by  the 
assumption  of  Starkie  {Evidence,  Vol.  L,  LVIIL),  that,  if 
true,  it  would  necessitate  five  witnesses  being  outsworn  by 
six.  But  when  closely  examined  this  would  appear  to  be 
a  sophistry  of  the  shallowest  kind.  The  conclusion  that 
■such  a  necessity,  in  the  case  put  of  five  witnesses,  would 
be  fatal  to  the  administration  of  justice  is  doubtless  cor- 
rect, but  not  as  a  result  of  the  doctrine  mentioned.  Such 
reasoning  is  a  fallacy  growing  from  the  application  of 
principles  perhaps  axiomatically  true  in  mathematics  to 
abstractions  to  which  they  are  not  at  all  applicable.  Test* 
ing  such  reasoning,  even  by  its  false  mathematical  logic,  it 
is  difficult  to  see  why  the  bare  affirmation  of  five  witnesses 
on  a  single  point  is  not  exactly  counterbalanced  by  the 
bare  denial  of  five  others.  But  is  it,  within  human  experi- 
ence, the  nature  of  evidence  of  numerous  witnesses  to  con- 
sist of  bare  affirmation  and  denial  on  a  single  point? 
Where  the  issue  lies  between  two  individuals  testifying  to 
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an  occurrence  at  which  they  alone  were  present,  there  it  is 
pjenerally  narrowed  to  a  single  point.  But  the  case  put  of 
five  witnesses  is  not  at  all  analogous,  so  as  to  permit  of 
reasoning  from  .one  to  the  other.  There  the  very  situa- 
tion  of  affairs  necessitates  more  than  bare  affirmation  and 
denial.  For  if  any  number  of  witnesses  above  one  would 
undertake  falsely  to  convict  an  innocent  man,  there  must 
be  combination  and  conspiracy.  The  witnesses  in  such 
case  must  perforce  explain  many  collateral  matters,  such 
as  their  presence  at  the  scene  of  the  occurrence,  their 
relations  to  the  party  for  whom  they  are  testifying,  their 
degree  of  interest  in  the  subject  matter,  and  must,  further- 
more, agree  upon  all  the  more  important  details  of  the 
charge. 

That  in  such  cases  truth  may  become  apparent  from 
the  stories  given  by  the  accusers  themselves,  when  separ- 
ated from  one  another,  is  the  daily  experience  of  the 
courts,  and  is  as  old  as  the  tale  of  Susannah  and  the 
elders.  Nay,  more,  all  such  false  testimony  must  be  given 
at  the  imminent  peril  of  severe  punishment  for  perjury. 
It  is,  therefore,  because  an  innocent  man,  wrongfully 
accused  by  a  number  of  witnesses,  is  protected  by  such 
safeguards,  and  because  a  concocted  scheme  is  so  inher- 
ently difficult  to  maintain  by  a  number  of  witnesses,  that 
the  courts  do  not  require  five  witnesses  to  be  counterbal- 
anced  by  six,  and  not  because  the  contrary  practice  would 
be  the  logical  sequence  of  the  doctrine  that  one  witness- 
who  affirms  is  counterbalanced  by  one  who  denies. 

"  Quia  a  cordaio  judice  mendacia  testium  deprehendi  pos- 
sunt,  si'diversi  interroganiur;  cum  contra  unus  facile  sibi 
constcre  possity     Puffendorf,  568. 

The  peculiarity  of  the  case  at  bar,  however,  is  that  the 
inculpatory  proof  does  not  attain  the  dignity  of  being  even 
the  direct  evidence  of  a  solitary  witness.  The  question 
is :  Conceding  the  common  law  rule  as  given  by  Black- 
stone  {supra),  to  be  correct,  can  the  circumstantial  evi- 
dence of  a  solitary  witness  when  contradicted  absolutely 
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by  the  direct  evidence  of  the  accused,  who  is  shown  to  be 
a  person  of  unimpeached  good  character,  telling  a  not 
improbable  story,  be  said  to  have  furnished  proof  of  the 
accused's  guilt  beyond  all  reasonable  doubt  ? 

It  will  not  do  to  answer  that  of  the  sufficiency  of  such 
evidence  the  jury  shall  judge,  for  the  preliminary  question 
remains :  Is  it  immaterial,  in  order  to  entitle  the  case  to- 
be  submitted  to  the  jury,  whether  the  evidence  of  such 
sole  accuser  be  direct  or  circumstantial  ? 

11.  Circumstantial  evidence,  when  coming  from  a  single 
witness,  is  not  equivalent  to  direct  testimony  coming 
from  such  witness  (Citing  People  v,  Bodine,  i  Edtn,  36 ;  4 
Broom  &  H.  Cotnm,  445  ;  i  Phillips  on  Evidenciy  704,  ;/., 
194;  3  Starkies  Evidence,  5I4)« 

George  G.  Battle,  for  respondent. 

O'Brien,  J. — The  defendant,  a  Pole,  who  at  the  time 
of  his  arrest  was  twenty-nine  years  of  age,  was  employed 
by  one  Samuel  Etreich  as  a  canvasser  for  crayon  pictures* 
On  October  2,  1893,  he  called  at  the  apartments  of  com- 
plainant, one  Mrs.  Foster,  and  endeavored  to  obtain  an 
order  from  her  for  a  crayon  picture.  She  stated  "  that 
she  did  not  want  anything  more  to  do  with  picture  people, 
that  they  were  frauds."  Instead,  however,  of  permitting 
him  to  go,  she  continued  the  conversation  about  the 
picture  business,  and  finally  invited  him  into  the  sitting- 
room  to  show  him  some  pictures  which  she  had  bought 
from  some  other  firm  and  for  which  she  claimed  she  had 
been  charged  an  excessive  price.  This  was  betv^een  ten 
and  eleven  o'clock  in  the  morning. 

She  testified  that  her  watch  was  on  the  mantelpiece, 
where  she  had  placed  it.  after  winding  it,  about  fifteen 
minutes  before  the  defendant  came  in.  While  he  was  in 
the  sitting-room  she  left  to  go  into  the  dining-room  to  get 
her  receipt,  to  show  defendant  how  she  had  been,  as  she 
claimed,  defrauded  on  the  pictures   she  had  previously 
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bought ;  and  after  remaining  out  five  or  ten  minutes  she 
returned  with  the  statement  that  she  could  not  find  the 
receipt.  And  then,  after  some  further  conversation,  in 
which  the  defendant  urged  her  to  purchase  a  frame,  he 
left  the  apartments,  after  giving  her  his  address.  Some 
five  minutes  afterwards  the  complainant  claims  to  have 
missed  the  watch,  and  two  days  thereafter  she  caused  the 
defendant's  arrest  upon  the  charge  of  stealing  it. 

The  complainant  said  she  did  not  see  defendant  take 
the  watch,  but  testified  that  no  other  person,  between  the 
time  when  she  wound  the  watch  and  placed  it  on  the 
mantelpiece  and  the  time  when  she  missed  it,  had  entered 
her  apartments,  and  that  no  other  person,  therefore,  had 
an  opportunity  to  take  it. 

The  defendant  denied  that  he  had  seen  or  taken  the 
watch,  or  that  he  knew  anything  about  it ;  and  in  addition 
he  produced  two  witnesses  who  testified  as  to  his  good 
character. 

The  jury  found  a  verdict  of  guilty ;  and  the  sole  ques- 
tion presented  is,  whether  upon  this  evidence  the  motion 
made  on  behalf  of  the  defendant,  that  the  court  advise 
the  jury  to  acquit  him  upon  the  ground  that  the  evidence 
was  insufficient,  should  not  have  been  granted. 

Although  under  certain  systems  of  jurisprudence  a 
conviction  could  not  be  had  where  the  testimony  of  the 
complainant  is  directly  contradicted  and  offset  by  the 
testimony  of  a  defendant,  this  rule  has  never  prevailed  at 
common  law,  which  permits  a  conviction  in  the  face  of  a 
denial  of  guilt  by  the  accused  on  the  testimony  of  a  single 
witness.  Where  the  testimony  is  direct,  this  rule  is  not 
likely  to  work  injustice,  because  there  will  always  arise  or 
be  present  circumstances  which  will  be  corroborative  of 
such  witness.  Thus,  if  in  this  case  the  complainant  had 
seen  the  defendant  take  the  watch,  she  would  naturally 
have  made  some  outcry,  or  taken  some  action  which 
would  have  brought  about  the  immediate  apprehension  of 
the  prisoner;  and  this  would  result  either  in  showing  that. 
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with  the  consciousness  of  guilt  and  to  avoid  arrest,  the 
defendant  fled,  or,  if  he  remained,  in  finding  the  property 
in  his  possession.  In  the  instance  cited,  the  chances  of 
error  or  injustice  being  done  or  of  one  being  wrongfully 
accused  would  be  slight.  Where,  however,  the  evidence, 
as  here,  is  purely  circumstantial,  depending  at  best  upon 
an  opportunity  to  take  the  watch,  assuming  it  was,  as 
stated  by  complainant,  on  the  mantelpiece,  little  or  no 
chance  is  given  to  one  accused  of  demonstrating  his  inno- 
cence, except  as  was  done  in  this  case  by  denial  of  the 
accusation  and  by  presenting  evidence  of  good  character, 
—which  in  such  a  case  is  entitled  to  considerable 
weight. 

It  may  be  that  the  complainant  was  positive  of  the 
time  when  she  last  saw  the  watch,  prior  to  the  defendant 
entering  her  apartments,  and  she  may  be  quite  certain 
about  the  fact  of  winding  it  fifteen  minutes  before  he 
entered.  And  still  we  know  that  the  memory  is  fallible, 
and  mistakes  as  to  the  placing  of  articles  in  one  place 
rather  than  in  another,  or  in  assuming  with  respect  to  an 
object  we  are  accustomed  to  see  daily  that  at  a  particular 
time  we  saw  it  in  a  particular  place,  are  not  infrequent. 
That  it  was  possible  for  the  complainant  to  be  mistaken 
about  the  placing  of  articles  is  shown  by  the  fact  of  her 
unsuccessful  search  for  the  receipt  in  the  dining-room. 
As  against  the  circumstantial  evidence,  therefore,  in  this 
case,  we  have  the  fact  that  the  defendant  lawfully  and 
upon  the  invitation  of  the  complainant  entered  her  apart- 
ments ;  and  his  conduct  therein  and  his  leaving  his  address 
when  departing  are  slight  facts  weighing  in  his  favor. 
With  these  in  mind,  we  have,  then,  the  circumstantial 
evidence  of  the  complainant  offset  by  the  positive  denial 
of  the  defendant,  which  is  supplemented  by  the  proof 
of  two  witnesses  as  to  his  good  character  and  honesty  ; 
and  yet  without  any  proof  as  to  her  standing  or  character 
(which,  however,  is  presumptively  all  right),  the  complain- 
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ant  is  permitted,  on  her  uncorroborated  statement,  to 
secure  the  conviction  of  the  defendant. 

When  we  recall  the  presumption  that  the  law  always 
indulges  in  as  to  the  innocence  of  one  accused,  the  neces- 
sity of  establishing  the  guilt  of  a  prisoner  beyond  a  reason- 
able  doubt,  and  the  force  and  effect  which  in  a  case  of  this 
kind  should  have  been  given  to  evidence  of  good  charac- 
ter,  we  think  it  would  have  been  a  proper  exercise  of  the 
power  vested  in  the  trial  court  to  have  advised  the  acquit- 
tal of  the  prisoner  upon  the  ground  that  the  evidence  was 
insufficient.  Assuming  the  defendant  was  innocent,  we 
fail  to  see  how  he  could  have  met  the  charge  in  any  other 
way  than  by  the  evidence  that  was  presented  ;  nor  are  we 
able  to  find  a  single  incriminating  circumstance  in  his 
manner  of  entering  or  leaving  the  apartments,  or  in  his 
subsequent  conduct,  which  corroborates  the  complainant  s 
story.  At  the  time  the  watch  is  said  to  have  been  stolen, 
the  prisoner  was  engaged  in  honestly  earning  a  living,  and 
prior  to  the  charge  made  had  never  been  guilty  of  any 
crime,  and  his  character  for  honesty  was  supported  by 
those  by  whom  he  had  been  employed,  one  of  whom  had 
known  him  from  boyhood.  In  our  opinion  it  would  be 
destroying  the  presumption  which  arises  in  favor  of  the 
innocence  of  the  accused,  and  permitting  the  subversion 
of  the  rule  which  requires  the  establishment  of  guilt 
beyond  a  reasonable  doubt,  to  allow  this  conviction  to 
stand. 

It  is  the  province  of  this  court  to  order  a  new  trial  if 
satisfied  that  the  verdict  against  the  prisoner  was  against 
the  weight  of  evidence  or  against  the  law,  or  that  justice 
requires  a  new  trial,  whether  exceptions  shall  have  been 
taken  or  not  in  the  court  below  {Code  Crim.  Pro,  §  527),^ 
and  we  think  that  in  this  case  an  instance  is  presented 
where  the  danger  of  mistake  and  injustice  requires  that 
upon  testimony  so  slight  and  insufficient  as  was  here  given 
to  support  the  charge,  the  prisoner  should  have  another 
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opportunity  to  vindicate  his  innocence,  or  the  complainant 
to  produce  some  stronger  evidence  of  his  guilt. 

The  judgment,  therefore,  should  be  reversed  and  a  new 
trial  ordered. 

Van  Brunt,  P.  J.,  and  Parker,  J.,  concurred. 


WOOD   V.    WOOD. 


N,  Y.  Court  of  Common  Pleas,  Special  Term  ;  April, 

1894. 

Altmony,]  An  action  may  be  maintained  in  this  State  to  recover 
instalments  of  alimony  awarded  by  a  foreign  judgment  of 
divorce  as  they  fall  due  ;  but  there  is  no  principle  of  equity  or 
comity  by  which  defendant's  property  can  be  sequestered,  or  he 
can  be  compelled  to  give  security,  in  this  State,  for  future  ali- 
mony awarded  by  a  foreign  judgment.* 

2.  Pleading, \  The  complaint  in  an  action  upon  a  foreign  judgment 
of  divorce  to  recover  past  due  alimony  is  not  bad  on  a  demur- 
rer for  insufficiency,  though  judgment  is  also  asked  for  secur- 
ity and  sequestration  of  defendant's  property  to  enforce  the 
payment  of  future  alimony  ;  a  judgment  for  money  only  in  such 
a  case  would  be  no  more  favorable  to  plaintiff  than  a  judgment 
for  money  and  sequestration. 

Demurrer  to  a  complaint. 

Action  by  Hattie  L.  Wood  against  Raphael  Wood 
upon  a  judgment  of  divorce  recovered  in  France  to  enforce 
payment,  and  to  obtain  security  for  the  alimony  awarded 
plaintiff  by  such  judgment. 

The  facts  are  fully  stated  in  the  opinion. 

Black  &  King^  for  plaintiff. 
Coudert  Brothers,  for  defendant. 
*  See  next  case. 
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Pryor,  J. — In  an  action  for  divorce  from  the  bonds  of 
matrimony,  with  jurisdiction  of  the  subject  matter  and 
the  parties,  the  Civil  Tribunal  of  the  First  Instance  of  the 
Department  of  the  Seine  in  the  City  of  Paris,  in  the 
Republic  of  France,  gave  judgment  in  favor  of  the  plain- 
tiff, with  an  allowance  of  eight  hundred  francs  a  month 
alimony  for  the  support  of  herself  and  children.  Reciting 
this  judgment  and  the  further  facts :  that  specific  instal- 
ments of  alimony  are  due  and  unpaid  ;  that  the  defendant 
has  departed  from  France  and  is  now  resident  in  the  State 
of  New  York  ;  that  he  left  no  property  in  France  by 
which  the  judgment  for  alimony  might  be  satisfied;  that 
he  is  owner  of  property  in  this  State  to  the  amount  of 
$100,000  ;  that  he  threatens  and  intends  to  dispose  of  this 
property  in  fraud  of  the  plaintiff's  rights,  and  to  escape 
from  the  jurisdiction  of  the  courts  of  the  State  ;  and  that 
the  plaintiff  will  be  remediless  without  the  relief  prayed 
for,  the  complaint  demands  judgment:  first,  that  the 
decree  of  the  French  Court  be  made  the  decree  of  this 
court  with  the  same  force,  effect  and  validity,  and  be 
enforced,  against  the  defendant  by  this  court  in  the  same 
manner  as  if  said  decree  were  the  final  judgment  of  this 
court ;  secondly,  that  the  defendant  be  adjudged  to  pay 
plaintiff  the  alimony  in  arrear  and  future  alimony  in  the 
sum  of  $154.60  a  month;  thirdly,  that  defendant  be 
required  to  give  security  for  said  future  alimony;  fourthly, 
for  sequestration  of  defendant's  property  in  this  State ; 
fifthly,  for  an  injunction  against  the  disposition  of  defend- 
ant's said  property,  and  sixthly,  for  other  and  further 
relief. 

To  the  complaint  a  demurrer  is  interposed  on  the 
grounds  that  the  court  has  no  jurisdiction  of  the  subject 
of  the  action ;  that  two  causes  of  action  are  improperly 
united,  and  that  the  complaint  does  not  state  facts  suffi- 
cient to  consitute  a  cause  of  action. 

Argument  is  unnecessary  to  show  the  first  two  posi- 
tions to  be  untenable.     Obviously,  but  one  cause  of  action 
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is  exhibited,  and  of  that  the  court  has  unquestionable 
jurisdiction  (Roblin  v.  Long,  60  How,  Pr.  200).  Indeed, 
the  single  objection  to  the  complaint  urged  in  the  brief  of 
defendant's  counsel  is  that  it  is  insufficient  in  substance. 
But,  if  the  facts  stated  show  a  right  to  any  relief,  whether 
legal  or  equitable,  the  complaint  is  invulnerable  on 
demurrer  (Johnson  v.  Girwood,  G.  T.  of  C.  C.  P.,  March, 
1894,  and  citations);  and,  for  the  unpaid  instalments  of 
alimony  awarded  to  her  by  judgment  in  personam  of  the 
foreign  court,  the  plaintiff  exhibits  a  clear  and  incontest- 
able cause  of  action  (Barber  v.  Barber,  21  How.  U.  S.  582  ; 
Dunstan  v,  Higgins,  138  -A^.  V.  70). 

The  objection  that  a  judgment  for  money  only  would 
be  more  favorable  to  plaintiff  than  a  judgment  for  money 
and  sequestration  is  palpably  inadmissible.  The  real 
question  in  controversy  between  the  parties  is  whether 
the  plaintiff  be  entitled  to  the  specific  relief  prayed, 
namely  :  security  and  sequestration.  As,  in  any  events 
the  demurrer  must  be  overruled,  the  point  need  not  be 
considered  ;  but,  under  the  circumstances,  counsel  have  a 
right  to  the  opinion  of  the  court  upon  it.  The  relief 
sought  is  the  relief  provided  in  §  1772  of  the  Code 
in  an  action  of  divorce.  But  here  is  not  an  action  of 
divorce,  nor  a  demand  for  a  judgment  of  divorce.  The 
claim  is  upon  a  foreign  judgment  of  divorce  to  enforce 
payment  of  the  alimony  therein  decreed.  Beyond  doubt, 
the  Code  is  inapplicable  to  the  case.  The  plaintiff  is  en- 
titled to  the  remedy  of  the  forum,  and  if  she  were  suing 
for  divorce,  the  remedy  she  solicits  might  be  accorded  to 
her.  But  she  is  not  suing  for  divorce,  and  the  inquiry 
is,  what  remedy  is  available  to  her  by  the  law  of  New 
York? 

Aside  from  the  statute,  the  plaintiff  insists  that,  on 
principles  of  equity  jurisprudence,  she  may  have  the 
relief ;  but  what  principle  ?  Equity  has  no  power  to 
decree  alimony  (3  Pom.  on  Eq.  Juris.,  %  1 120).  In  this 
State,  jurisdiction  to  award   alimony  is  the  creature  of 
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statute,  and  an  incident  of  a  matrimonial  suit  (Burtis  v, 
Burtis,  Hopkins,  557;  Davis  v.  Davis,  75  N.  V.  221; 
Ramsden  v,  Ramsden,  91  Id.  281). 

It  is  answered  that  the  action  is  to  enforce  payment 
of  alimony  due  under  a  judgment  of  divorce  ;  but  whence 
does  equity  acquire  jurisdiction  of  the  relief?  An  action 
at  law,  to  recover  instalments  of  alimony  as  they  accrue, 
is  the  plain,  appropriate  and  adequate  redress.  It  is  said 
the  defendant  may  depart  or  make  away  with  his  property ; 
but  against  that  contingency  the  ancillary  processes  of 
arrest,  attachment  and  injunction  afford  a  sufficient  safe- 
guard. It  is  said  again  that  still  the  plaintiff  has  no 
security  for  future  alimony.  But  the  French  decree  does 
not  sequestrate  the  defendant's  property ;  and  in  the 
absence  of  any  lien  or  other  specific  claim  on  such  prop- 
erty, he  has  a  right  to  dispose  of  it,  and  plaintiff's  reliance 
is  on  his  personal  credit  (Adler  v,  Fenton,  24  How.  U.  S. 
407). 

In  Bullock  V.  Bullock  (27  Atl.  Rep.  435),  a  decree  of 
divorce  in  New  York,  to  secure  alimony,  directed  a  mort- 
gage on  land  in  New  Jersey ;  and  yet  the  Vice-Chancel- 
lor  in  New  Jersey  sustained  a  demurrer  to  a  bill  for 
enforcement  of  the  New  York  judgment,  on  the  ground 
that  the  remedy  for  the  plaintiff's  wrong  was  only  such  as 
was  provided  by  the  law  of  the  forum. 

Barber  z;.  Barber  (2 1  How.  U.  S.  582)  is  cited  contra; 
but  the  decision  was  by  a  divided  court — Taney,  C.  J. ; 
Daniel  and  Campbell,  JJ.,  dissenting.  I  am  clear  that 
the  weight  of  ability  and  of  argument  is  with  the  minor- 
ity of  the  court,  and  that  the  principles  of  the  prevailing 
opinion  are  without  support  in  the  jurisprudence  of  New 
York. 

By  the  comity  of  nations  this  court  will  give  effect  to 
rights  acquired  under  a  foreign  law ;  but  such  effect  is 
only  that  which  its  own  sovereign  prescribes — the  lex  fori 
(Gutta  Percha,  etc.,  Co.  v.  Mayor,  108  N.  Y.  276  ;  Rice  v. 
Harbeson,  63  Id.  493,  502).    The  /ex  fori— the  law  of  this 
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State — gives  effect  to  a  right  of  alimony  acquired  abroad, 
only  by  an  action  for  its  recovery  (io8  N.  K  276,  279). 
If  the  right  were  qualified  by  any  element  of  chancery 
jurisdiction,  equity  might  aid  its  enforcement  by  its 
peculiar  procedure ;  but  such  is  not  the  case.  The 
French  judgment  of  divorce  is  not,  and  cannot  be  made, 
a  New  York  judgment  of  divorce  ;  but  only  to  execute  its 
own  judgment  of  divorce  does  the  State  provide  for  seques- 
tration and  security  {Code  Civ,  Pro,,  %  1772).  The  French 
judgment  is  no  more  enforceable  here  by  this  process 
than  any  foreign  judgment  is  enforceable  by  our  domestic 
writ  of  execution. 

My  conclusion  is  that  the  plaintiff  is  entitled  to  no 
other  relief  than  the  recovery  of  past  due  alimony ;  but, 
as  her  right  to  that  is  incontestable  on  the  pleadings,  the 
demurrer  must  be  overruled. 

Demurrer  overruled,  with  leave  to  answer  on  payment 
of  costs. 


WETMORE   V.  WETMORE. 

N,  Y,  Supreme   Court,  Special  Term,  First  District ; 
April,   1894. 

1.  Alimony.\     Where  one  against  whom  a  judgment  of  divorce  de- 

creeing the  payment  of  alimony  has  been  obtained,  departs 
from  this  State  and  leaves  no  property  here  except  the  right  to 
the  income  of  a  fund  held  in  trust  for  him,  so  that  the  payment 
of  the  alimony  cannot  be  enforced  against  him  in  the  ordinary 
way,  the  court,  in  the  exercise  of  its  general  equity  jurisdiction, 
may,  in  an  action  brought  for  that  purpose,  direct  the  trustee  to 
apply  the  income  to  the  payment  of  the  alimony.* 

2.  The  same.]     The  principle  that  the  jurisdiction  of  the  court  in  an 

action  for  divorce  is  limited  by  the  provisions  of  the  Code  of 

*  See  preceding  case.     For  note  on  the  rights  of  a  creditor  to 
reach  a  trust  for  the  debtor's  benefit,  see  16  Add,  N,  C.  20. 
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Civil  Procedure,  and  that  the  court  has  no  power  to  grant  any 
judgment  in  such  an  action  except  as  it  is  therein  provided, 
does  not  apply  where  the  action  is  not  for  divorce,  but  is 
brought  to  enforce  the  payment  of  alimony  out  of  property 
held  in  trust  for  the  party  liable  to  pay  the  same  ;  in  such  a 
case  the  general  equity  jurisdiction  of  the  court  is  invoked. 

Trial  by  the  court  without  a  jury. 

Action  by  Annette  Wetmore  against  Sarah  T.  Wet- 
more,  as  trustee,  etc.,  and  W.  B.  Wetmore  for  the  purpose 
of  obtaining  the  payment  of  the  alimony  awarded  plaintiff 
by  a  judgment  of  divorce  against  the  defendant,  W.  B* 
Wetmore,  out  of  the  income  of  a  trust  fund  held  for  his 
benefit. 

The  facts  are  fully  stated  in  the  opinion. 

Flamen  B.  Candler^  for  plaintiff. 

5.  P.  Nash,  for  defendant,  S.  T.  Wetmore  ;  and  Gerard 
I.  Whitehead,  for  defendant,  W.  B.  Wctmore. 

Ingraham,  J. — The  substantial  parties  to  this  action 
are  residents  aqd  citizens  of  this  State,  and  bound  by  its 
laws  and  the  judgments  of  its  courts,  and  have  appeared 
generally  in  this  action,  and  are  subject  to  the  jurisdiction 
of  the  courts. 

In  an  action  for  divorce  between  the  plaintiff  and  the 
defendant,  W.  B.  Wetmore,  both  parties  appearing  in  the 
action,  this  court  has  granted  to  the  plaintiff  a  divorce,  and 
has  by  its  judgment  in  such  action,  directed  the  said 
defendant  to  pay  the  sum  of  $6,000  a  year  alimony,  for 
the  support  of  the  plaintiff  and  the  children  of  the  mar- 
riage, and  that  judgment  was  duly  served  upon  the  said 
defendant  within  this  State, 

There  is  no  contention  but  what  that  decree  was  in  alt 
respects  regular,  nor  is  it  alleged  that  it  is  not  binding 
upon  the  defendant,  William  B.  Wetmore,  nor  is  any  fact 
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alleged  tending  in  the  slightest  degree  to  show  that  the 
enforcement  of  that  judgment  is  inequitable.  Said  defend- 
ant, however,  has,  since  the  "service  of  the  judgment  upon 
him,  withdrawn  from  the  jurisdiction  of  the  court,  so  that 
it  is  impossible  to  enforce  the  decree  as  against  him  by 
any  of  the  remedies  provided  for  in  the  Code  of  Procedure. 
It  further  appears  that  there  is  in  this  State  a  trust  fund 
created  by  the  will  of  this  defendant's  father,  whereby  he 
is  entitled  to  receive  the  income  of  such  trust  fund,  and  a 
sum  of  money  representing  such  income  since  the  com- 
mencement of  this  action,  which,  it  is  conceded,  is  the 
property  of  this  defendant,  W.  B.  Wetmore,  is  now  in 
court  subject  to  the  judgment  of  the  court,  and  the  defend- 
ants now  claim  that  this  court  has  no  power  by  its  judg- 
ment to  provide  that  this  sum  of  money,  the  property  of 
this  defendant,  should  be  applied  to  the  payment  of  this 
judgment  for  alimony,  and  the  court  has  no  power  to  pro- 
vide that  the  accruing  income  from  this  trust  fund  should 
as  it  becomes  payable  to  the  defendant,  W.  B.  Wetmore, 
be  applied  to  the  discharge  of  the  obligations  created  by 
the  judgment  of  this  court ;  or,  in  other  words,  that  the 
defendant,  William  B.  Wetmore,  a  citizen  of.  this  State^ 
entitled  to  the  proceeds  of  property  invested  in  this  State,, 
may,  by  merely  withrawing  himself  from  the  jurisdiction 
of  the  court,  disregard  its  judgments  and  treat  its  decrees 
with  defiance  and  contempt,  the  court  being  powerless  to 
enforce  its  judgments.  I  cannot  agree  that  the  power  of 
the  courts  of  this  State  over  its  citizens  is  thus  limited. 

The  principle  invoked  by  the  defendant  that  the  juris-^ 
diction  of  the  courts  of  this  State  in  actions  for  divorce  is 
limited  by  the  provisions  of  the  Code,  and  that  the  court 
has  no  power  to  grant  any  judgment  in  such  an  action, 
except  that  expressly  provided  by  the  Code,  does  not 
apply  to  the  question  here  presented.  This  is  not  an  ac- 
tion for  divorce.  That  action  has  already  been  disposed  of 
by  the  judgment  that  the  plaintiff  here  seeks  to  enforce^ 
and  that  judgment,  it  is  conceded,  is  in  all  respects  valid 
Vol.  XXXI.— i6 
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and  in  strict  conformity  with  the  provisions  of  the  Code. 
By  that  judgment  the  court  had  directed  the  defendant, 
William  B.  Wetmore,  to  pay  the  plaintiff  a  sum  of  money. 
The  question  now  is  as  to  the  power  of  the  court  to  enforce 
this  valid  judgment,  and  for  that  purpose  the  plaintiff 
applies  to  this  court  of  equity  to  exercise  its  general  equity 
jurisdiction,  and  the  decision  of  this  case  depends  not 
upon  the  power  of  the  court  to  grant  a  judgment  in  a 
divorce  case,  but  upon  the  general  power  of  a  court  of 
equity  to  enforce  its  own  judgment. 

It  is  a  principle  at  the  foundation  of  the  jurisdiction  of 
a  court  of  equity,  that  its  decrees  are  framed  to  meet  the 
facts  of  each  particular  case  ;  so  that  where  a  plaintiff  asks 
for  the  enforcement  of  aright  which  equity  has  jurisdiction 
to  enforce,  it  adapts  its  decree  or  judgment  to  such  form 
as  will  give  the  relief  to  which  the  plaintiff  is  entitled. 
Thus,  Judge  Story,  after  speaking  of  the  limitations  of  a 
court  of  common  law,  says  :  **  But  courts  of  equity  are 
not  so  restrained.  Although  they  have  prescribed  forms 
of  procedure,  the  latter  are  flexible  and  may  be  suited  to 
the  different  postures  of  cases.  They  may  adjust  their 
decrees  so  as  to  meet  most  if  not  all  of  these  contingencies, 
and  they  may  vary,  qualify,  restrain  and  model  the  remedy 
so  as  to  suit  it  to  mutual  and  diverse  claims,  controlling 
equities  and  the  real  and  substantial  rights  of  all  the  par- 
ties. ■'^  *  *  So  that  one  of  the  most  striking  and  dis- 
tinctive features  of  courts  of  equity  is  that  they  can  adapt 
their  decrees  to  all  the  varieties  of  circumstances  which  may 
arise,  and  adjust  them  to  all  the  peculiar  rights  of  all  the 
parties  in  interest  "  (i  Storj^  Eq.  Juris, ,  §  28).  This  princi- 
ple has  been  many  times  recognized  and  applied  by  the 
courts  of  this  State,  and  in  no  case  with  which  I  am  ac- 
quainted have  the  courts  refused  to  grant  the  plaintiff  the 
equitable  relief  to  which  he  was  entitled,  because  the  situ- 
ation is  such  as  to  render  it  impossible  for  the  plaintiff  to 
comply  with  any  particular  form  or  special  conditions. 

Thus  in  the  case  of  National  Bank  v.  Wetmore  (124  N. 


Digitized  by 


Google 


ABBOTT'S     NEW     CASES  243 

Wetmore  v.  Wetmore, 

Y.  241),  it  was  held  that  the  return  of  an  execution  unsat- 
isfied was  not  necessary  where  the  situation  was  such  as  to 
render  impossible  the  issuance  of  such  execution,  and  it 
seems  to  me  that  the  principle  established  in  that  case  is  a 
direct  authority  which  justifies  the  granting  of  the  relief 
here  sought.  That  action  was  brought  to  set  aside  as 
fraudulent  a  deed  from  one  Abner  C.  Wetmore  through  a 
third  person,  to  his  wife,  by  a  creditor  of  said  Wetmore. 
The  trial  court  found  that  the  conveyance  was  made  by 
Wetmore  after  his  indebtedness  to  the  plaintiff  accrued, 
and  was  made  without  consideration  and  with  intent  to 
defraud  his  creditors.  Wetmore  subsequently  died,  and 
the  referee  found  that  at  the  time  of  his  death  he  had  no 
title  to  any  property,  real  or  personal,  in  the  State  of  New 
York.  No  judgment  had  been  obtained  against  Wetmore, 
or  his  estate,  and  no  execution  had  been  returned.  The 
court  held  that  the  case  was  not  within  the  contemplation 
of  the  statute  relating  to  creditors*  actions  ;  that  the  sup- 
port of  the  action  was  dependent  upon  the  **  common  law 
power  "  of  the  court  of  equity ;  that  the  rule  that  an  exe- 
cution must  be  returned  unsatisfied,  as  the  only  proof 
admissible  that  the  remedy  at  law  had  been  exhausted,  was 
not  so  unrelenting  as  to  deny  to  a  party  the  interposition 
of  the  equity  powers  of  the  court,  when  the  situation  is 
such  as  render  impossible  the  aid  of  a  court  of  law,  to 
there  take  the  preliminary  steps  and  produce  what  ordin- 
arily may  be  treated  as  the  condition  precedent  to  the  ap- 
plication for  relief,  and  the  court,  in  reversing  a  judgment 
which  refused  the  plaintiff  relief  said  :  "  When  a  party 
has  done  all  that  is  possible  for  him  to  do  to  prepare  the 
ivay  for  his  case  to  equitable  cognizance,  he  is  not  to  be 
denied  access  to  the  only  tribunal  capable  of  granting 
relief  merely  because  he  had  proceeded  no  further  than  he 
was,  without  any  fault  or  laches  on  his  part,  permitted  to. 
That  would  be  repugnant  to  the  maxim  *  that  there  is 
no  wrong  without  a  remedy  ;*  but  while  that  maxim  is 
not  absolutely  true,  it  expresses  a  principle,  and  it  is  for 
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that  rather  than  precedent  that  courts  will  seek  in  consid- 
ering whether  any  or  what  remedy  may  be  had  in  the 
administration  of  justice  "(/&.  p.  251). 

Look  for  a  moment  at  the  situation  presented  here. 
The  judgment  of  this  court  provides  that  this  defendant, 
William  B.  Wetmore,  should  pay  to  the  plaintiff  a  sum  of 
money  each  year.     William  B.  Wetmore  is  entitled  to  re- 
ceive for  his  own  use  a  sum  of  money  from  the  defendant 
trustee.     He  has  left  the  jurisdiction  of  the  court,  refuses 
to  obey  its  judgment,  and  in  consequence  of  such  absence 
the  ordinary  remedy  provided  for  the  enforcement  of  that 
judgment  is  impracticable.     We  have  thus  the  obligation 
of  the  defendant,  William   B.  Wetmore,  to  pay  to  the 
plaintiff  this  sum  of  money.     We  also  have  an  equitable 
obligation  of  the  defendant  trustee  to  pay  to  the  defend- 
ant, William  B.  Wetmore,  the  income  of  this  trust  fund  as 
it   accrues.     In  consequence  of  the  voluntary  act  of  the 
defendant,  William  B.  Wetmore,  in  leaving  this  State,  it 
is  impossible   to   proceed   against  him   by  the   ordinary 
methods  used  to  enforce  the  judgment  in  the  action  for 
divorce.     If  he  were  present  and  subject  to  the  jurisdiction 
of  this  court,  there  can  be  no  doubt  that  the  court  by  a 
commitment  for  contempt  could  compel  him  to  apply  the 
income  from  this  trust  fund  to  the  payment  of  the  amount 
adjudged  to  be  paid  to  the  plaintiff  for  alimony";  also, 
upon  what  principle  can  it  be  said  that,  because  he  absents 
himself  from  this  State  and  voluntarily  places  himself  in 
such  a  position  that  the  plaintiff  cannot  enforce  her  judg- 
ment against  him  by  proceedings  for  contempt,  thereby 
the  court  has  lost  its  power  to  do  what  it  could  do  if  he 
were  present  and  submitted  himself  to  its  jurisdiction  ? 
It  is  true  that  no  express  precedent  is  cited  where  such 
relief   has   been  granted,  but   neither   is  there   any   case 
cited  that  holds  that  the  court  has  not  such  power,  and,  as 
was   said  by  the   Court  of  Appeals  in  the   case  of  the 
National  Bank  v.  Wetmore  {supra),  "  it  is  for  the  enforce- 
ment of  the  principle  '  that  there  is  no  wrong  without  a 
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remedy  *  rather  than  precedent  that  courts  will  seek  in 
considering  whether  any  or  what  remedy  may  be  had  in 
the  administration  of  justice." 

In  the  case  of  Miller  v.  Miller  (i  Abb.  N.  C.  30),  Mr. 
Justice  Barrett  clearly  intimates  that,  in  his  opinion,  a 
court  of  equity  has  power  to  enforce  such  a  judgment, 
not  treating  the  wife  and  children  as  mere  judgment 
creditors.     And  in  his  opinion  I  fully  concur. 

The  fact  that  the  fund,  the  income  of  which  is  sought 
to  be  reached  by  this  action,  is  held  by  a  trustee,  and 
that  it  is  to  a  court  of  equity  that  any  one  seeking  to 
enforce  a  trust  must  resort,  gives  to  the  court,  as  the  only 
tribunal  that  can  enforce  this  judgment,  jurisdiction.  The 
court  is  not  asked  to  interfere  in  any  way  with  the  trust, 
or  to  do  any  act  that  would  tend  to  destroy  it.  It  does 
not  anticipate  the  income  from  the  trust  fund,  but  simply 
takes  hold  of  the  interest  of  the  defendant,  W.  B.  Wet- 
more,  as  it  accrues,  and  provides  that  that  interest  shall  be 
applied  to  the  payment  of  the  obligation  of  said  Wetmore 
as  long  as  he  refuses  to  comply  with  the  judgment  of  the 
court.  I  think,  therefore,  that  the  plaintiff  is  entitled  to 
a  decree  adjudging  that  the  accrued  income  in  the  hands 
of  the  trustee  be  applied  to  the  payment  of.  the  amount 
due  to  the  plaintiff  from  William  B.  Wetmore  under  the 
judgment  of  divorce,  and  directing  the  trustee  to  apply 
such  income  in  the  future,  as  it  accrues,  to  the  satisfac- 
tion of  that  judgment. 

The  decision  and  judgment  to  be  settled  on  notice. 
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STUBER  V,    McENTEE. 

N.  F.  Court  of  Appeals ;  April,  1894. 

[Reversing  61  Super.  Ct,  338.] 

1.  Death,]     An  action  for  damages  for  negligence  or  wrongful  act 

causing  death  is  wholly  statutory, 

2.  The  same.]    The   right   of  action   cannot   be  barred  by  release 

from,  or  payment  to,  a  person  who  does  not  at  the  time  have 
authority  to  bring  an  action,  or  in  a  legal  sense  represent  the 
cause  of  action. 

3.  The  same]     A  compromise  of  such  a  claim  made  by  a  person 

having  no  present  interest,  who  receives  payment  and  gives  a 
release,  is  not  a  bar  to  an  action  by  the  same  person  brought  in 
his  representative  capacity  after  he  has  been  appointed  admin- 
istrator.* 

4.  Executors  and  administraiors.]     The  cases  holding  that  a  pay- 

ment of  a  debt  to  one  wfio  afterward  receives  letters,  protects 
the  payer,  do  not  hold  that  a  stranger  may  compromise  for  the 
estate  with  the  effect  to  bind  it,  if  he  afterward  receives  letters. 

5.  The  same.]     It  seems,  that  the  fact  of  such  payment  and  its  appli- 

cation is  competent  evidence  in  mitigation  of  damages  in  such 
an  action. 

6.  (Juest  tons  of  law  and  fact.]     If  defendant,  in  an  action  for  caus- 

ing the  death  of  his  servant,  killed  by  the  caving  in  of  an  ex- 
cavation, made  the  excavation  for  the  deceased  to  work  in.  or 
if,  having  seen  its  condition,  he  directed  the  servant  to  work  in 
it,  the  servant,  in  doing  the  work,  cannot  be  regarded  as  a  mat- 
ter of  law  as  having  been  guilty  of  contributory  negligence,  but 
it  is  a  question  for  the  jury  within  the  doctrine  of  Kranz  v. 
Long  Island  R.  R.  Co..  123  A^.   K  i. 

7.  Trials  ;  dismissal  of  the  complaint.]    In  an  action  for  causing  the 

death  of  plaintiff's  intestate,  it  was  shown  that  defendant 
was  engaged  in  the  plumbing  business  ;  that  the  deceased  was 
his  apprentice  in  his  employment ;  and  that  he  was  killed  when 
actually  engaged  in  plumbing  work  in  an  excavation.— /^^/<^. 
that  in  absence  of  other  proof  or  explanation,  the  evidence  was 

*  For  a  note  on  compromises  by  trustees  and  other  representa- 
tive  parties,  see  5  Abb.  N.  C.  346. 
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sufficient  to  justify  an  inference  that  the  excavation  was  the 
place  which  the  master  furnished  the  servant  to  work  in,  and 
that  it  was  error  to  non-suit  for  want  of  evidence,  that  the  de- 
ceased was  directed  by  the  defendant  to  work  in  the  excava- 
tion. 
8.  Pleading,\  The  answer  to  a  complaint,  alleging  that  plaintiff's 
intestate  had  been  directed  by  defendant  **  to  go  down  into 
and  do  certain  work  in  an  excavation  which  defendant  had 
caused  to  be  made  in  a  specified  place,*'  denied  that  defendant 
had  directed  deceased  *'  to  go  down  and  do  work  in  an  excava- 
tion which  defendant  had  caused  to  be  made  in  "  the  specified 
place. — Held^  that  such  denial  was  a  species  of  negative  preg- 
nant, and  could  not  be  regarded,  on  appeal,  for  the  purpose  of 
sustaining  a  non-suit  on  the  ground  that  there  was  no  evidence 
that  defendant  had  directed  deceased  to  go  into  the  excava- 
tion, as  having  raised  an  issue  as  to  whether  defendant  had  so 
directed ;  especially  as  other  portions  of  the  answer  assumed 
the  fact  to  be  so,  and  the  trial  court  did  not  grant  the  non-suit 
on  such  ground. 

Appeal  by  plaintiff  from  a  judgment  of  the  General 
Term  of  the  Superior  Court  of  New  York  City,  affirming  a 
judgment  entered  upon  the  dismissal  of  the  complaint  at 
a  trial  before  a  jury  ;  and  also  affirnfiing  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

The  action  was  brought  by  Herman  Stuber  and  another, 
as  administrators  of  William  Stuber,  deceased,  against 
James  D.  McEntee  to  recover  damages  for  the  death  of 
plaintiffs*  intestate  caused  by  the  negligence  of  defendant. 

The  complaint  in  substance  alleged  that  the  deceased 
was  an  employee  of  the  defendant,  a  plumber,  and  at 
defendant's  direction  went  down  into  an  excavation  in 
West  1 1 6th  Street  in  the  city  of  New  York,  to  do  certain 
work  ;  that  the  excavation  had  not  been  boarded  up,  and 
that  the  sides  caved  in,  thereby  causing  the  death  of 
plaintiffs*  intestate. 

As  a  defense  it  was  shown,  that  the  defendant  had  paid 
Mr.  Krause,  one  of  the  administrators,  before  his  appoint- 
ment as  such,  the  sum  of  $400,  and  took  the  following 


Digitized  by 


Google 


248  VOLUME    XXXI. 

Stuber  v,  McEntee. 

receipt :  "  This  certifies  that  Mr.  McEntee  paid  this  day 
to  me  $400,  being  payment  for  all  expenses  whatsoever, 
caused  by  the  untimely  death  of  William  Stuber,  a  plumb- 
er's assistant,  in  the  employ  of  Mr.  McEntee.  Further, 
that  I  shall  have  no  further  claim  whatsoever  against  Mr. 
McEntee." 

The  trial  court  dismissed  the  complaint,  holding  that 
where  a  servant,  without  any  express  direction  from  the 
master,  or  any  assurance  of  safety  by  him,  enters  an  excava- 
tion, the  dangers  of  which  are  apparent,  and  consequently 
as  well  known  to  the  servant  as  they  would  have  been  to 
the  master,  had  he  been  present,  the  servant  must  be 
regarded  in  doing  the  imprudent  act,  as  having  assumed 
the  consequent  dangers ;  and  also  holding  that  the  pay- 
ment to  Krause,  upon  his  subsequent  appointment  as  one 
of  the  administrators,  operated  as  a  payment  to  the  admin- 
istrators.    [Reported  in  61  Super.  Ct.  338.] 

The  General  Term  affirmed  the  judgment  for  defendant 
on  the  opinion  of  the  trial  judge. 

A.  Edward  Woodruff,  for  appellants. 
Thomas  C.  Ennever,  for  respondent. 

O'Brien,  J. — The  plaintiffs*  intestate,  a  young  man 
about  18  years  old,  was  killed  about  May  12,  1890,  while 
working  in  a  hole  or  trench  about  thirteen  feet  deep  and 
four  or  five  feet  square,  by  the  caving  in  of  the  earth  and 
stone  which  formed  the  wall  of  the  excavation.  The 
defendant  is  a  plumber  and  the  deceased  was  his  appren- 
tice. The  plaintiffs  sought  to  maintain  this  action  upon 
the  allegation  that  the  death  was  the  result  of  negligence 
on  the  part  of  the  defendant  in  not  properly  shoring  up 
or  supporting  the  walls  of  the  excavation  where  the 
deceased  was  at  work.     The  trial  resulted  in  a  non-suit. 

It  was  shown  in  behalf  of  the  defendant  that  after  the 
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<leath  he  paid  to  one  of  the  plaintiffs  in  this  action,  a 
brother-in-law  of  the  young  man,  the  sum  of  $400,  which 
was  used  by  the  family  to  pay  the  funeral  expenses  and 
the  cost  of  a  lot  in  the  cemetery  and  to  purchase  a  grave- 
stone to  mark  the  burial  place.  The  plaintiff  who  received 
the  money  was  not  then,  but  subsequently  was  appointed, 
one  of  the  administrators  of  the  deceased.  He  gave  a 
receipt  for  the  money  to  the  defendant,  in  which  it  was 
stated  that  the  payment  was  for  all  expenses  caused  by 
the  untimely  death  of  the  young  man,  and  "  further,  that 
I  shall  have  no  further  claim  whatsoever  against  Mr. 
McEntee.'* 

In  deciding  the  motion  for  a  non-suit,  the  learned  trial 
judge  assumed  that  a  case  of  negligence  on  the  part  of 
the  defendant,  in  omitting  to  shore  up  or  support  the  ex- 
<avation,  was  shown,  but  granted  the  motion  upon  two 
grounds :  (i)  That  the  deceased  was  guilty  of  contrib- 
utory negligence.  (2)  That  the  receipt  for  the  payment 
of  the  $400  was  a  settlement  of  the  claim  and  a  bar  to  the 
action.  • 

Actions  for  damages  by  reason  of  injuries  resulting  in 
death  were  unknown  to  the  common  law,  and  are  founded 
wholly  upon  the  statute.  The  cause  of  action  is  no  part 
of  the  assets  of  the  estate  of  the  deceased.  The  statutory  ' 
liability  has  no  existence  in  his  lifetime  and  accrues  only 
by  reason  of  his  death.  It  is  not  subject  to  the  payment 
of  the  debts  of  the  deceased,  nor  to  the  ordinary  rules 
applicable  to  the  settlement  and  administration  of  the 
estates  of  deceased  persons  (Code  Civ,  Pro.,  §§1902,  1905). 
The  damages  are  not  general  assets  of  an  estate  of  a 
deceased  person  in  the  hands  of  the  executor  or  adminis- 
trator and  subject  to  their  control,  but  are  exclusively  for 
the  benefit  of  the  decedent's  husband  or  wife  and  next 
of  kin. 

The  claim,  before  suit,  cannot  be  barred  or  released 
except  by  some  person  who  has  authority  to  bring  the 
action  at  the  time,  and  who,  in  a  legal  sense,  represents 
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the  right  of  action.  When  the  plaintiff,  Krause,  gave 
the  receipt  and  received  the  money  he  was  in  no  such 
position,  and  had  no  authority  to  bind  the  next  of  kin  of 
the  deceased  by  a  settlement  or  release.  The  cases  cited 
by  the  learned  trial  judge  in  support  of  his  view  do*  not^ 
we  think,  control  the  question.  It  is  only  necessary  to 
refer  to  the  two  leading  cases  in  this  State  (Rattoon  i\ 
Overacker,  8  Johns.  126;  Priest  v.  Watkins,  2  Hilly  225). 
These  cases  hold  that  when  a  person  assumes  to  collect 
the  assets  or  credits  belonging  to  the  estate  of  a  deceased 
person,  and  who  subsequently  is  appointed  administrator 
of  the  estate,  and  in  that  capacity  brings  an  action  upon 
the  claim  so  collected,  the  prior  payment  made  to  him 
before  his  appointment  is  a  defense  to  the  party  against 
whom  the  claim  existed  and  who  made  the  payment. 
For  the  purpose  of  protecting  parties  making  payment  in 
good  faith  to  the  widow,  or  other  person  without  authority 
to  collect  the  assets  at  the  time,  the  letters,  when  subse- 
quently issued  to  them,  are  deemed  to  relate  back,  so  as 
to  legalize  such  payments.  But  these  cases  do  not  hold 
that  a  stranger  may  compromise  a  claim  due  to  an  estate 
on  receiving  a  part  only  of  what  is  due,  and  thereby 
estop  himself  in  a  subsequent  suit,  in  a  representative 
capacity,  from  collecting  the  residue. 

If  there  is  any  such  rule  of  law  in  the  administration- 
of  the  estates  of  deceased  persons,  it  has  no  application  in 
an  action  like  this  for  the  recovery  of  unliquidated  dam- 
ages under  a  special  statute  by  the  next  of  kin  resulting 
from  a  negligent  or  wrongful  act,  causing  the  death  of 
their  intestate.  We  have  no  doubt  that  the  defendant 
was  entitled  to  prove  the  fact  of  payment  and  its  applica- 
tion to  the  expenses  of  the  funeral  and  burial  of  the 
deceased,  and  to  be  credited  with  the  same  by  the  jury  iir 
making  its  estimate  of  the  damages  which  the  plaintiff 
should  recover,  if  any.  In  this  way  the  principle  decided 
in  the  cases  above  referred  to  is  given  full  effect,  but  to 
hold  that  the  receipt  operated  as  an  accord  and  satisfac- 
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tion  would  be  extending  its  operation  in  a  manner  to 
accomplish  results  that  cannot  be  sustained  by  reason  or 
authority. 

I{  the  defendant  made  the  excavation  for  the  deceased 
to  perform  his  work  in,  or  if,  having  seen  its  condition,  he 
directed  him  to  work  in  it,  then  the  servant  was  not,  as 
matter  of  law,  guilty  of  contributory  negligence.  It  was 
a  question  for  the  jury  within  the  doctrine  of  Kranz  i\ 
Long  Island  R.  R.  Co,  (123  N.  Y,  i.) 

It  is  now  claimed  that  there  was  no  proof  that  the 
deceased  was  directed  by  the  defendant  to  work  in  the 
trench,  or  that  the  defendant  dug  it,  or  had  ever  seen  it,, 
or  that  he  knew  anything  about  it,  and  hence  negligence 
on  his  part  was  not  established.  It  must  be  admitted 
that  the  proof  on  these  points  is  very  meagre.  The  course 
of  the  trial,  however,  would  seem  to  indicate  that  they 
were  assumed,  and  such  was  the  view  of  the  learned  judge 
in  granting  the  motion  for  a  non-suit.  It  may  be  that 
.  upon  a  full  trial  it  may  be  made  to  appear  that  the  master 
was  not  so  connected  with  the  excavation  as  to  render 
him  responsible  for  the  results  of  the  accident.  But  as 
the  plaintiffs  were  non-suited,  they  are  now  entitled  to  the 
benefit  of  every  fact  established  and  every  inference  that 
might  properly  have  been  drawn  by  the  jury,  and  the  case 
must  be  viewed  in  the  most  favorable  light  that  it  could 
fairly  have  been  by  the  jury,  had  it  been  submitted  upon 
the  evidence  as  given.  It  was  sufficiently  shown  that  the 
defendant  was  engaged  in  the  plumbing  business,  that  the 
deceased  was  his  apprentice,  in  his  employment,  and,  when 
killed,  actually  engaged  in  plumbing  work  in  the  excava« 
tion.  In  the  absence  of  other  proof  or  explanation,  the 
inference  that  the  trench  was  the  place  which  the  master 
furnished  the  servant  in  whith  to  do  his  work,  would  seem 
to  be  reasonable,  or  at  least  possible.  In  the  receipt  which 
the  defendant  took  for  the  $400,  the  deceased  is  described 
as  **  a  plumber's  assistant  in  the  employ  of  said  Mr.  Mc« 
Entee."     Nothing    appears   in   the  case   to  justify  any 
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inference  that  the  deceased  was  at  the  time  of  his  death 
working  for  any  other  person .  or  subject  to  any  other 
directions. 

Moreover,  we  think  that  the  defendant  tendered  no 
issue  in  his  answer  in  the  form  required  by  the  Code  upon 
the  allegations  of  the  complaint^  which  was  to  the  effect 
that  the  defendant  caused  the  trench  to  be  made  and 
directed  deceased  to  work  in  it.  On  this  point  the  alle- 
gation of  the  complaint  is  as  follows :  "  That  on  or  about 
May  12,  1890,  the  plaintiffs'  intestate,  William  Stuber, 
while  in  the  employ  of  the  defendant,  was  directed  by  the 
defendant  to  go  down  and  do  certain  work  in  an  excava- 
tion, which  the  defendant  had  caused  to  be  made  in  West 
One  Hundred  and  Sixteenth  Street,  in  the  city  of  New 
York,  between  Seventh  and  Eighth  Avenues,  in  said  city, 
about  four  hundred  feet  or  thereabouts  east  of  Eighth 
Avenue,  and  while  in  said  excavation  and  following  the 
directions  of  the  defendant,  the  said  excavation",  by  reason 
of  its  not  having  been  properly  constructed  by  said  defend- 
ant, and  by  reason  of  the  neglect  and  improper  conduct  of 
the  defendant  in  not  properly  constructing  and  making 
said  excavation,  and  in  not  making  the  same  safe  and  fit  to 
work  in,  and  in  accordance  with  the  laws  of  the  State  of 
New  York  in  such  case  made  and  provided,  the  earth  on  the 
side  and  around  said  excavation  fell  in  and  upon  the  plain- 
tiffs' intestate,  the  said  William  Stuber,  and  covered  and 
buried  him  in  the  said  excavation,  inflicting  injuries  which 
caused  his  death." 

It  will  be  seen  that  the  fact  that  the  defendant  directed 
the  deceased  to  work  in  an  excavation  which  he  had  caused 
to  be  made  is  sufficiently  alleged.  The  defendant  has 
put  the  allegation  in  issue  only  by  the  use  of  the  follow- 
ing language  in  the  answer :  ^ 

"  First.  This  defendant  denies  that  he  directed  Wil- 
liam Stuber  to  go  down  and  do  certain  work  in  an  exca- 
vation which  this  defendant  had  caused  to  be  made  in 
West  One  Hundred  and  Sixteenth  Street,  in  the  city  of 
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New  York,  between  Seventh  and  Eighth  Avenues,  in  said 
city,  about  four  hundred  feet,  or  thereabouts,  west  of 
Eighth  Avenue." 

This  is  not  such  a  denial  as  is  authorized  by  the  Code. 
It  is  a  species  of  negative  pregnant  (Wall  v,  Buffalo  Water 
Works  Co.,  15  iV^.  K  1 19 ;  Baker  v.  Bailey,  16  Barb,  54).  It 
may  be  that,  in  the  absence  of  a  motion  to  correct  and 
make  more  certain,  such  pleadings  may  be  regarded  as 
good  upon  appeal.  But  the  whole  scope  of  the  answer, 
even  when  setting  up  affirmative  defenses,  assumes  the 
fact  the  absence  of  which  is  now  claimed  to  be  fatal  to 
the  plaintiffs*  appeal. 

In  view  of  the  fact  that  the  non-suit  was  not  granted 
on  any  such  grounds,  but,  on  the  contrary,  the  defendant's 
negligence  was  assumed  in  granting  the  motion,  consider- 
ing the  form  and  substance  of  the  pleadings,  the  manner 
in  which  the  trial  was  conducted  and  the  inferences  which 
the  jury  were  entitled  to  draw  from  the  proof  given,  we 
think  that  this  point  is  not  now  sufficient  to  sustain  the 
judgment  of  non-suit,  and  that  there  should  be  a  new 
trial. 

The  judgment  should,  therefore,  be  reversed  and  a 
new  trial  granted  ;  costs  to  abide  the  event. 

All  the  judges  concurred. 

Judgment  reversed. 
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MUSSINAN   V.   HATTON. 

N.  K  Superior  Court,  Special  Term  ;  April,  1894. 

1.  PleadingJ\    Where  the  first  amended  complaint  has  been  stricken 

out,  plaintiff  is  not  entitled  to  serve  a  second  amended  com- 
plaint as  of  course,  under  Code  Crv,  Pro,,  §  542, — ^authorizing  a 
pleading  to  be  amended  once  as  of  course. 

2.  The  same.]    It  seems  that  a  complaint  may  be  amended  under 

Code  Civ,  Pro.,  %  542,  so  as  to  set  up  an  entirely  new  cause  of 
action. 

Motion  to  strike  out  an  amended  complaint. 

Peters  &  Robinson,  for  motion. 

Foley  &  Powell,  opposed. 

GiLDERSLEEVE,  J. — This  IS  a  motion  to  strike  out  an 
amended  complaint.  Before  service  of  the  answer  to  the 
original  complaint,  the  plaintiff  served  an  amended  com- 
plaint, which  was  subsequently  stricken  out  by  the  court, 
on  motion  of  defendant.  After  the  amended  complaint 
had  been  so  stricken  out,  the  defendant  served  his  answer 
to  the  original  complaint,  and,  within  twenty  days  there- 
after, plaintiff  served  another  amended  complaint.  The 
defendant  now  moves  to  strike  out  this  second  amended 
complaint. 

The  question  here  presented  is :  Can  the  plaintiff  serve 
two  amended  complaints, — that  is,  when  the  first  amended 
complaint  has  been  stricken  out,  can  plaintiff  serve  a  second 
amended  complaint,  as  of  course,  without  costs  and  with- 
out prejudice,  under  §  542  of  the  Code?  That  section  of 
the  Code  permits  a  pleading  to  be  amended  "  once  by  the 
party,  of  course,  without  costs,  and  without  prejudice  to 
the  proceedings  already  had,*'  etc.,  "  within  twenty  days 
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after  the  pleading,  or  the  answer  or  demurrer  thereto, 
is  served,  or  at  any  time  before  the  period  for  answering 
it  expires,"  etc.  This  second  amended  complaint  was 
served  within  twenty  days  after  service  of  the  answer  to 
the  original  complaint,  and  was,  therefore,  served  within 
the  statutory  limit  of  time  (Seneca  Bank  v.  Garlinghouse, 
4  How,  Pr.  1 74).  But,  having  already  served  one  amended 
<:omplaint,  can  plaintiff  serve  another,  under  the  above  sec- 
tion of  Code  ?  I  think  not.  The  Code  particularly  states 
that  the  complaint  may  be  once  amended.  The  Code  gives 
plaintiff  an  absolute  right  to  amend  his  complaint  once, 
subject  to  the  right  of  the  court  to  strike  out  for  cause 
shown  (Cooper  v.  Jones,  4  Sand.  699 ;  Frank  v.  Bush,  63 
Bow.  Pr.  282).  The  plaintiff  has  availed  himself  of  this 
right,  and  his  amended  complaint  has  been  stricken  out 
by  the  court.  He  cannot  go  on  serving  amended  com- 
plaints indefinitely.  I  can  find  no  authority  to  support 
the  contention  that  plaintiff  can  serve  a  second  amended 
complaint,  as  a  matter  of  right,  under  §  542  of  the 
Code.  Of  course,  under  §  544  of  the  Code,  plaintiff 
is  at  liberty  to  apply  to  the  court  for  permission  to  serve 
a  supplemental  complaint  ;  but  I  am  of  opinion  that  he  has 
already  exhausted  his  rights  under  §  542  of  the  Code. 

The  ground,  however,  that  the  proposed  amended 
complaint  should  not  stand  for  the  reason  that  it  sets  up 
a  new  cause  of  action,  is  not  tenable,  for,  under  §  542 
of  the  Code,  the  plaintiff  may  amend  by  alleging  an 
entirely  new  cause  of  action,  because  this  section  contains 
no  restriction  as  to  the  nature  of  the  amendments  (Robert- 
son z'.  Robertson,  9  Z?^/y,  44-52;  Devine  v,  Duncan,  2 
Abb,  N,  C.  328);  but  all  the  causes  set  forth  in  the 
amended  complaint  should  be  of  the  same  class  and  of  a 
class  to  which  the  summons  is  appropriate  (Brown  v, 
Leigh,  49  N,  V.  78). 

I  am  of  opinion  that  the  motion  to  strike  out  this 
second  amended  complaint  must   be  granted,  with  $10 
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costs,  with  leave  to  the  plaintiff  to  make  such  application 
to  the  court  as  he  may  think  proper  w'th  regard  to  any- 
further  pleading. 


OELBERMAN  v.  N.  Y.  &    NORTHERN  R.  R.  CO. 

N,   Y,  Supreme  Court,  Special  Term,  First   District; 
April,  1894. 

Pleading>\     A    motion  for  leave  to   serve  both  an  amended  and 
supplemental  complaint  cannot  be  granted. 

Motion  for  leave  to  serve  an  amended  and  a  supple- 
mental summons  and  complaint. 

Simon  Sterne,  for  the  motion. 

Simpson,  Thacher  &r  Barnum  and  Frank  Loomis^ 
opposed. 

IngRAHAM,  J. — This  is  a  motion  made  by  the  plaintiff 
to  serve  a  paper  annexed  to  the  moving  papers,  which  is 
called  a  proposed  amended  and  supplemental  complaint ; 
also  to  amend  the  summons  by  making  the  New  York  & 
Putnam  Railroad  a  party  defendant.  There  is  no  such 
pleading  known  to  the  Code  as  an  "  amended  and  supple- 
mental complaint.'* 

The  original  complaint  in  this  action  having  been 
demurred  to  and  the  demurrer  sustained,  the  plaintiff,  in 
accordance  with  the  leave  granted  by  the  interlocutory 
judgment,  served  an  amended  complaint,  and  that  com- 
plaint now  stands  as  the  complaint  in  this  action.  If  the 
plaintiff  desires  to  serve  a  supplemental  complaint  under 
the  provisions  of  §  544  of  the  Code,  such  a  supplemental 
complaint  must  be  prepared  as  distinct  from  the  amended 
complaint  as  it  now  stands  as  the  complaint  in  this  action. 
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as  supplemental  thereto,  but  there  is  no  provision  author- 
izing the  court  to  allow  allegations,  by  way  of  an  amend- 
ment to  the  complaint,  of  facts  that  happened  after  the 
commencement  of  the  action.  It. will  produce  great  con- 
fusion to  approve  of  such  a  practice  as  allowing  the  service 
of  a  pleading  in  which  is  contained  the  facts  relied  on  to 
give  a  cause  of  action,  and  also  contains  the  allegation  of 
the  facts  which  have  arisen  since  the  commencement  of 
the  action,  and  which  are  supplementary  to  those  alleged 
in  the  complaint  as  effecting  the  ultimate  relief  to  be 
given. 

.  I  think,  therefore,  this  motion  should  be  denied,  with 
$10  costs  to  abide  the  event,  with  leave,  however,  to 
the  plaintiff  to  make  a  motion  for  leave  to  serve  a  supple- 
mental complaint  as  a  distinct  pleading,  which  shall 
allege  the  facts  that  he  considers  material  which  occurred 
after  his  former  pleading,  or  of  which  he  was  ignorant 
when  it  was  made.     Order  to  be  settled  on  notice. 


NEIBERG   V.   NEIBERG. 

N,  F.  Superior  Court,  Special  Term  ;  April,  1894, 

Pleading. '\  Leave  to  serve  a  supplemental  complaint  in  an  action 
for  divorce  setting  up  additional  acts  of  adultery  since  the  com- 
mencement of  the  action  and  joining  of  issue,  cannot  be 
granted. 

Motion  for  leave  to  serve  a  supplemental  complaint. 

Action  by  Nettie  Neiberg  against  Louis  Neiberg- to 
obtain  an  absolute  divorce. 

C,  L  Schampain,  for  the  motion. 

N,  S,  Levy,  opposed. 
Vol.  XXXL— 17 
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GiLDERSLEEVE,  J. — The  action  is  brought  for  an 
absolute  divorce,  on  the  ground  of  adultery.  Issue  has 
been  joined,  and  the  case  noticed  for  trial  by  both  parties. 
The  plaintiff  now  moves  for  leave,  under  §  544  of  the 
Code,  to  serve  a  supplemental  complaint  setting  forth 
acts  of  adultery  on  the  part  of  the  defendant,  committed 
subsequent  to  the  commencement  of  the  action  and  the 
joining  of  issue  therein.  It  is  the  established  doctrine  of 
this  court,  which  has  been  followed  by  the  Court  of 
Common  Pleas,  that  a  supplemental  complaint,  alleging 
additional  acts  of  adultery  by  defendant  since  the  com- 
mencement of  the  action,  cannot  be  filed  (see  Day  v.  Day, 
N,  F.  Law  Journal,  September  7,  1893,  McAdam,  J.; 
Halsted  ik  Halsted,  26  N,  Y.  Supp,  758,  Giegerich,  J.); 
and  I  cannot  find  that  the  Court  of  Appeals  has  disap- 
proved of  that  doctrine.  This  doctrine  is  not  inconsistent 
with  that  laid  down  by  the  Supreme  Court  in  Blanc  v, 
Blanc  (67  Hun,  384),  where  it  was  held  that  a  defendant, 
sued  for  a  divorce,  may,  by  supplemental  answer,  plead, 
by  way  of  counterclaim,  acts  of  adultery  committed  by 
the  plaintiff  after  the  suit  has  been  brought,  and  may 
have  affirmative  relief  therefor  ;  because,  as  Judge  Mc- 
Adam points  out  in  his  opinion  in  Day  v.  Day  (supra), 
a  plaintiff  may  discontinue  and  sue  over  again,  while  a 
defendant  cannot.  This  motion  for  leave  to  serve  a 
supplemental  complaint  must  be  denied,  but  without 
costs. 
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BARTLETT   v.  MUDGETT. 

N,    Y,  Supreme  Court,  General  Term,  Fifth  Department  ; 

April,  1894. 

1.  Justices*  courts  ;  jurisdiction.]     In  determining  whether  a  mat- 

ter of  account  in  a  justice's  court  exceeds  S400,  so  as  to  deprive 
the  justice  of  jurisdiction  under  Code  Civ.  Pro.,  %  2863,  subd.  4, 
credits  allowed  by  either  party  to  the  other  in  his  pleading  should 
not  be  included. 

2.  The  same.]    A  justice  of  the  peace  has  no  power  to  dismiss  an 

action  involving  a  matter  of  account,  because  the  claim  set  up 
in  the  answer  makes  the  sum  total  of  the  amounts  in  dispute 
more  than  $400 ;  it  must  appear  to  him  from  the  evidence  that 
the  amounts  involved  exceed  his  jurisdiction. 

3.  TAe  same  ;  appeal.]    Where  a  justice  of  the  peace  erroneously 

dismissed  an  action  upon  the  pleadings,  without  taking  any 
evidence,  upon  the  ground  that  a  matter  of  account  was  in- 
volved exceeding  $400, — held,  that  as  in  such  a  case  want  of 
jurisdiction  must  be  shown  by  evidence,  plaintiff  could  appeal 
to  the  county  court  for  a  new  trial,  and  was  not  confined  to  an 
appeal  upon  a  question  of  law  only. 

The  plaintifl,  Daniel  E.  Bartlett,  brought  his  action 
against  James  W.  Mudgett  in  the  justice's  court  in  Catta- 
raugus County,  and  claimed  in  his  complaint  as  his  first 
cause  of  action  that  the  defendant  was  indebted  to  him 
for  work  and  services  in  pressing  into  bales  280  tons  of 
hay,  at  the  agreed  price  of  $1.75  a  ton,  and  that  there 
became  due  to  him  therefor  $490  ;  that  the  defendant  had 
not  paid  any  part  thereof,  except  the  sum  of  $300,  and 
that  there  remained  due  on  account  thereof  the  sum  of 
$190.  For  his  second  cause  of  action  he  alleged  that  the 
defendant  was  indebted  to  him  in  the  sum  of  $39.02  for 
goods,  wares  and  merchandise  sold  and  delivered  to  the 
defendant,  and  that  the  defendant  had  paid  thereon  the 
sum  of  $40,  thereby  slightly  overpaying  the  same.     He 
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demanded  judgment  against  the  defendant  for  $185.04, 
with  interest  thereon  from  December  i,  1892. 

The  defendant  interposed  an  answer  admitting  that 
the  plaintiff  pressed  a  quantity  of  hay  for  him  at  the  price 
stated  in  the  complaint,  but  that  the  amount  was  less 
than  two  hundred  and  eighty  tons,  and  that  he  had  paid 
the  plaintiff,  to  apply  thereon,  divers  sums  of  money^ 
amounting  in  all  to  $340,  and.  for  a  further  answer,  alleged 
that  the  plaintiff  was  justly  indebted  to  him  for  goods 
furnished,  and  upon  mutual  dealings  between  the  parties, 
in  the  sum  of  $1 10,  which  was  pleaded  as  a  counterclaim, 
and  demanded  judgment  against  the  plaintiff  for  $110. 
The  issue  being  thus  joined,  the  defendant  thereupon 
moved  for  a  discontinuance  of  the  action  on  the  ground 
that  it  appeared  from  the  pleadings  that  the  sum  total  of 
the  accounts  and  demands  of  both  parties  in  dispute  ex- 
ceeded the  sum  of  $400,  and  the  justice,  against  the 
objections  of  the  plaintiff,  granted  the  motion  and  dis- 
missed the  case,  and  entered  judgment  against  the  plaintiff 
for  costs.  The  plaintiff  served  a  notice  of  appeal  from 
the  justice's  judgment  to  the  county  court  of  Cattaraugus 
County,  and  in  said  notice  demanded  a  new  trial  in  that 
court.  The  defendant  thereupon  moved  the  county 
court  for  an  order  dismissing  the  appeal  on  the  ground 
*'  that  the  justice  before  whom  the  action  was  commenced 
had  no  jurisdiction,  and  could  not  take  cognizance 
of  the  same  for  the  reason  that  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  exceeds  $400."  The  motion  was  granted  and  an 
order  entered  dismissing  the  appeal. 

Hon.  O.  S.  Vreeland,  County  Judge,  on  hearing  the 
motion  to  dismiss  the  appeal,  said  : 

**  The  correctness  of  the  justice's  ruling  upon  this  pro- 
position [want  of  jurisdiction]  is  not  here  for  consideration^ 
for  the  plain  reason  that  no  appeal  has  been  taken  from  it» 


Digitized  by 


Google 


ABBOTT'S     NEW    CASES.  261 

Bartlctt  V.  Mudgett. 

the  appeal  being  for  a  new  trial  and  not  upon  question  of 
law  (Kirk  v.  Blashfield,  6  Supm.  Ct.  {T,  &  C.)  509). 

**The  question  presented  for  decision,  then,  is,  can  a 
new  trial  be  had  in  the  county  court  in  a  case  where  the 
justice  before  whom  the  action  was  begun,  has  dismissed 
the  same  for  lack  of  jurisdiction  ? 

"  My  attention  is  not  called  to  any  reported  case  where 
the  question  has  been  squarely  up. 

"  I  assume  that  it  will  be  conceded  that,  if  the  com- 
plaint before  the  justice  had  been  to  recover  damages  for 
assault  and  battery,  or  libel,  and  the  justice  had  dismissed 
the  action  for  want  of  jurisdiction,  as  he  must  have  done, 
then  no  appeal  for  a  new  trial  would  lie. 

"  I  am  able  to  see  no  distinction  between  such  a  sup- 
posed case  and  the  one  at  hand. 

**  Here,  it  is  true,  the  justice  had  jurisdiction  over  the 
respective  claims  of  the  parties,  provided  they  did  not  ex- 
ceed a  certain  amount ;  but  in  case  such  claims  did  exceed 
the  specified  amount,  then,  as  it  seems  to  me,  he  had  no 
more  right  to  try  the  action,  and  the  plaintiff  had  no  more 
right  to  a  new  trial  in  this  court,  than  he  would  have  in 
•case  of  the  causes  of  action  above  referred  to. 

"  If  this  reasoning  is  not  correct,  then  a  plaintiff  may 
begin  an  action  before  a  justice  involving  any  sum  as 
large  as  a  thousand  dollars,  or  even  beyond  that  amount, 
unless  the  constitutional  limit  as  to  the  jurisdiction  of  the 
county  court  shall  stand  in  the  way  ;  submit  to  a  dismis- 
sal ;  take  an  appeal  for  a  new  trial ;  and  in  this  manner 
try  a  cause,  over  which  the  court  where  it  was  begun  con- 
ccdedly  had  no  authority. 

"  The  decision  in  Cromwell  v,  Comstock  (12  Hun,  293) 
is  distinguishable  from  this  case,  for  the  reason  that  there 
the  question  was  not  raised  before  the  justice,  but  first 
come  up  after  a  new  trial  in  the  county  court,  on  appeal 
from  an  order  of  that  court  granting  a  new  trial. 

"  The  contention  of  plaintiff's  counsel  that  the  service 
of  the  notice  of  appeal  was  the  beginning  of  a  new  action. 
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is  not  tenable.  The  notice  of  appeal  is  in  a  sense  *  pro-^ 
cess,'  to  be  sure,  but  not  such  process  as  to  entitle  plain- 
tiff to  try  under  it  a  new  action"  (Gillingham  v,  Jenkins,  40- 
Hiin,  594). 

The  appeal  was  accordingly  dismissed  with  costs  to- 
abide  event. 

Plaintiff  appealed  to  the  Supreme  Court. 

E,  D.  I^ortkrup,  for  appellant ; — cited  Shaw7\  Roberts^ 
14  iV.  Y.  Supp,  579 ;  Powers  v.  Gross,  66  N.  Y,  646 ; 
Bradner  v.  Howard,  75  N,  Y.  417. 

G,  M.  Rider,  for  respondent. 

Lfavis,  J.  [after  stating  the  facts.] — The  justice  un- 
questionably erred  in  dismissing  the  action,  as  it  will  be 
seen  by  an  examination  of  the  pleadings  that  the  sum 
total  of  the  accounts  of  both  parties  in  dispute  did  not 
exceed  $400;  they,  in  fact,  amounted  to  just  $295.04. 
The  justice  had  no  authority  to  dismiss  the  action  until  it 
was  made  to  appear  to  him  by  proof  that  the  amounts  in 
dispute  exceeded  his  jurisdiction. 

It  is  provided  by  subdivision  4  of  §  2863  of  the  Code  of 
Civil  Procedure,  that  **  where,  in  a  matter  of  account,  the 
sum  total  of  the  accounts  of  both  parties,  proved  to  the 
satisfaction  of  the  justice,  exceeds  $400.00,**  the  justice 
cannot  take  cognizance  of  the  action.  He  is  not  ousted 
of  jurisdiction,  because  the  amount  claimed  in  the  plead* 
ings  may  exceed  that  amount.  If  that  were  the  case  the 
defendant  in  every  case  could  oust  the  justice  of  jurisdic- 
tion by  setting  up  in  his  answer  a  claim  for  more  than 
$400,  no  matter  how  fictitious  the  claim  might  be.  The 
Code  requires,  before  he  shall  dismiss  the  action,  that  he 
shall  be  satisfied  by  evidence  (Parker  v,  Eaton,  25  Bari. 
122;  Glackin  v.  Zeller,  52  /</.  147;  Bailey  v.  Stone,  41 
How,  Pr,  349).  In  the  absence  of  any  proof  in  the  case^ 
the  defendant's  counsel  succeeded  in  inducing  the  justice 
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to  dismiss  the  action,  solely  upon  what  he  claimed  appeared 
upon  the  face  of  the  pleadings,  and,  as  we  have  seen,  the 
pleadings  failed  to  show  that  the  amount  involved  was 
beyond  the  jurisdiction  of  the  justice. 

The  defendant's  counsel  contends  that  the  justice, 
having  rendered  a  judgment  of  discontinuance,  it  is  con- 
clusive upon  the  question  of  the  amount  involved  until  it 
is  reversed,  and  that  the  only  manner  provided  by  the 
Code  for  reviewing  it  is  by  appeal  upon  questions  of  law 
only.  Whether  he  is  right  in  this  contention  depends 
upon  the  construction  which  shall  be  given  to  provisions 
of  the  Code.  Section  2950  provides,  that  **  where,  upon 
the  trial  of  an  action,  the  sum  total  of  the  accounts  of 
both  parties  proved  to  the  satisfaction  of  the  justice 
exceeds  $400.00,  judgment  of  discontinuance  must  be 
rendered  against  the  plaintiff,  with  costs." 

Section  3068  provides,  "  where  an  issue  of  fact  or  an 
issue  of  law  was  joined  before  the  justice,  and  the  sum 
for  which  judgment  was  demanded  by  either  party  in  his 
pleadings  exceeds  $50.00  .  .  .  the  appellant  may,  in 
his  notice  of  appeal,  demand  a  new  trial  in  the  appellate 
court,  and  thereupon  he  is  entitled  thereto."  Here,  as  we 
have  seen,  each  party  did  demand  judgment  for  a  sum 
exceeding  fifty  dollars,  so  that  the  case  falls  within  the 
letter  of  this  section.  If  a  new  trial  is  not  demanded  in 
the  notice  t)f  appeal,  then  the  case  is  reviewed  upon  ques- 
tions of  law  only.  But  if  a  new  trial  be  demanded,  then 
all  questions  of  law  and  fact  are  before  the  appellate  court 
for  consideration,  and  we  see  no  good  reason  why  any 
embarrassment  should  arise  upon  a  new  trial  in  the  county 
court  in  this  case,  as  it  will  be  quite  apparent  when  the 
trial  comes  on  from  an  inspection  of  the  pleadings  that 
the  justice,  in  fact,  had  jurisdiction  of  the  action. 

Had  the  justice  proceeded  with  the  trial  and  decided 
upon  conflicting  evidence  that  the  amount  involved  did 
not  exceed  the  limit  of  his  jurisdiction,  the  defendant 
unquestionably  would  have  had   the    right  to  appeal  to 
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the  county  court  and  there  try  the  question  over  again. 
If,  as  contended  by  defendant's  counsel,  the  justice's 
judgment  can  only  be  reviewed  upon  an  appeal  upon 
questions  of  law,  it  follows  that  there  must  be  in  this  case 
four  hearings  before  the  litigation  is  ended,  two  in  the 
justice's  court  and  two  in  the  county  court.  There 
does  not  seem  to  be  any  occasion  for  pursuing  such  a 
course.  The  question  here  presented  should  not  be  con- 
founded with  a  civil  action  in  a  justice's  court  to  recover 
damages  for  an  assault  and  battery,  libel  or  slander,  for 
in  that  class  of  actions  the  justice  has  no  jurisdiction  of 
the  subject-matter.  Here  he  had  jurisdiction  until  it  was 
proven  upon  the  trial  that  the  accounts  in  dispute  ex- 
ceeded the  limit  mentioned.  It  does  not,  therefore,  follow 
because  a  new  trial  can  be  had  in  the  appellate  court  in 
this  case  that  a  new  trial  could  be  had  in  the  other  class 
of  actions.  In  the  one  case  the  question  of  jurisdiction 
•depends,  as  we  have  seen,  upon  the  evidence.  Not  so  in 
the  other  cases.  We  are  not  referred  to  any  case  where 
the  precise  question  here  presented  has  been  adjudicated. 
V  In  Crannell  v.  Comstock  (12  //ufty  293),  the  action  was 
commenced  in  the  justice's  court,  the  plaintiff's  complaint 
was  for  work  and  materials  and  the  amount  claimed  by 
him  was  $115.50.  The  defendant  pleaded  a  set-of!  for 
goods  sold  and  delivered  to  the  plaintiff  to  the  value  of 
$3,000,  for  which  sum  he  claimed  judgment.  .  Both  par- 
ties introduced  evidence  before  the  justice  in  support  of 
their  respective  claims ;  the  defendant  recovered  a  verdict 
for  $43.65. 

An  appeal  was  taken  to  the  county  court  for  a  new 
trial,  and  the  respondent's  counsel,  in  that  court,  raised 
the  question  as  to  the  jurisdiction  of  the  justice  because 
the  total  of  the  accounts  exceeded  $400.  It  was  held,  on 
an  appeal  to  this  court,  that  the  county  court  had  nothing 
to  do  with  the  question  whether  the  justice  erred  in  hold- 
ing that  he  had  jurisdiction ;  that  the  appeal,  not  being 
upon  questions  of  law,  did  not  bring  up  the  testimony 
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taken  before  the  justice,  and  that  the  county  court  had  no 
means  of  determining  whether  the  accounts  proved  before 
the  justice  exceeded  $400,  and,  further,  that  the  appeal 
brought  up  the  issues  of  fact  joined  in  the  court  below  to 
be  tried  anew  in  the  county  court,  and  that  the  jurisdiction 
of  that  court,  for  all  purposes  of  the  trial  and  judgment, 
was  the  same  as  if  the  action  had  been  commenced  in  that 
court  originally.  The  respondent's  counsel  claims  that 
this  is  not  an  authority  against  him  for  the  reason  that 
the  question  of  jurisdiction  was  not  raised  in  that  case  in 
the  justice's  court,  and  for  that  reason  cannot  be  con- 
sidered in  the  appellate  court.  There  is  nothing  in  this 
contention,  for  if  the  justice  did  not  have  jurisdiction  the 
consent  of  the  parties  would  not  have  given  it  to  him 
(Oakley  I'.  Aspinwall,  3  N.  Y.  547,552;  Clyde  &  Rose 
Plank  Road  Company  v,  Parker,  22  Barb.  323). 

The  case  of  Kirk  v.  Blashfield  (6  Supm,  Ct,,  T.  &  C, 
509)  is  not  an  authority  to  the  contrary.  There  the  justice 
dismissed  the  action  upon  the  same  ground  as  in  the  case 
at  bar,  but  no  appeal  was  taken  from  his  judgment.  The 
plaintiff  commenced  a  new  action  in  the  supreme  court, 
and  recovering  less  than  fifty  dollars,  he  demanded  and 
was  allowed  full  costs,  the  court  holding  that  the  justice's 
judgment,  not  having  been  reversed,  was  conclusive  upon 
the  question  of  the  jurisdiction  of  the  parties. 

Wc  think  that  the  county  court  was  in  error  in  grant- 
ing the  order  appealed  from  ;  it  should  be  reversed,  with 
%\o  costs  and  disbursements. 

DwiGHT,  P.  J.,  Haight  and  Bradley,  JJ.,  concurred. 
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MURRAY  V.  GAST   LITHOGRAPHIC  AND 
ENGRAVING  CO. 

N.  Y.  Court  of  Common  Pleas^  Special  Term;  April,  i894. 

1.  Injunction,^    A  parent  cannot  maintain  an  action  to  enjoin  the 

unauthorized  publication  of  the  portrait  of  an  infant  child,  and 
for  damages  for  injury  to  his  sensibilities  caused  by  the  inva- 
sion of  his  child's  privacy ;  for  the  law  takes  no  cognizance  of  a 
sentimental  injury  independent  of  a  wrong  to  person  or  prop- 
erty.* 

2.  The  same.]    Nor  can  such  suit  be  maintained  upon  the  ground 

that  the  plaintiff  had  caused  the  portrait  to  be  painted,  and 
that  the  publication  is  an  invasion  of  his  proprietary  rights,, 
where  it  appears  that  he  had  given  the  portrait  to  his  wife. 

Trial  by  the  court  without  a  jury. 

Action  by  William  Murray  against  the  Gast  Litho- 
graphic and  Engraving  Company  to  enjoin  the  unauthor- 
ized publication  of  a  portrait  of  plaintiff's  infant  daughter^ 
and  for  damages  for  the  injury  caused  thereby. 

The  facts  are  fully  stated  in  the  opinion. 

B,  B.  Foster  and  Isaac  Angel,  for  plaintiff. 
William  B,  Ellisofi,  for  defendant. 

BiSCHOFF,  J. — On  the  trial  plaintiff's  counsel  contended 
that  this  action  is  one  brought  to  recover  damages  for  the 
alleged  unauthorized  publication  of  a  portrait  of  plaintiff's 
infant  daughter,  and  for  an  injunction  restraining  such 
further  publication.  Consistently  with  that  contention  I 
have  been  asked  to  find  as  the  only  proposition  of  fact 
deemed   established  by  the  evidence  that  defendant  has 

*  See  note  on  injunction  against  publications  infringing  on 
privacy,  or  affecting  character  or  reputation,  in  27  Abb.  A'.  C,  379. 
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committed  the  act  of  which  the  claim  to  relief  is  predi- 
cated. 

Assuming  this  theory  of  the  complaint  and  action  to 
be  correct  two  insuperable  objections  arise  to  preclude  any 
recovery.  First,  as  conjunct  a  persona  merely,  plaintiff  has 
no  right  of  action  for  a  wrong  committed  against  the  per- 
son of  another,  assuming  the  unauthorized  publication  of 
a  portrait  of  the  latter  to  be  an  unlawful  invasion  of  his 
right  to  the  enjoyment  of  pcisonal  privacy.  Secondly,  as 
parent,  his  only  right  of  action,  growing  out  of  wrongs 
committed  against  the  person  of  his  child,  is  for  the  recov- 
ery of  damages  for  loss  of  the  services  of  the  child  and  the 
expenses  to  which  he  has  been  subjected  in  effecting  a 
cure  from  the  injury,  elements  of  damages  which  are 
obviously  wanting  in  this  action  ;  and  even  in  an  action 
for  loss  of  services,  and  expenses  attending  the  cure,  no 
recovery  can  be  had  for  the  outraged  mental  sensibility  of 
the  parent  {Sutherland  on  Damages,  vol.  iii.  §  952 ;  Cow- 
den  V.  Wright,  24  Wend,  429 ;  Cuming  v.  The  Brooklyn 
City  R.  R.  Co.,  109  N.  Y.  95). 

If,  still  pursuing  the  same  theory  of  the  action,  it  be 
insisted  that  the  parent  has  suffered  a  personal  injury — 
one  to  his  mental  sensibility  by  the  invasion  of  his  child's 
right  to  the  enjoyment  of  personal  privacy  and  the  indis- 
criminate distribution  of  her  portraits — the  answer  is,  that 
the  law  does  not  take  cognizance  of  and  will  not  afford 
compensation  for  sentimental  injury  independent  of 
redress  for  a  wrong  involving  physical  injury  to  person  or 
property.  **  The  law  protects  the  person  and  the  purse. 
The  person  includes  the  reputation.  The  body,  reputa- 
tion and  property  of  the  citizen  are  not  to  be  invaded 
without  responsibility  in  damages  to  the  sufferer.  But, 
outside  these  protected  spheres,  the  la>y  does  not  yet 
attempt  to  guard  the  peace  of  mind,  the  feelings  or  the 
happiness  of  every  one  by  giving  recovery  of  damages  for 
mental  anguish  produced  by  mere  negligence.  There  is  no 
right,  capable  of  enforcement  by  process  of  law,  to  possess 
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or  maintain  without  disturbance  any  particular  condition 
of  feeling.  The  law  leaves  feeling  to  be  helped  and  vindi- 
cated  by  the  tremendous  force  of  sympathy.  The  tem- 
peraments of  individuals  are  various  and  variable,  and  the 
imagination  exerts  a  powerful  and  incalculable  influence 
in  injuries  of  this  kind.  There  are  many  moral  obligations 
too  delicate  and  subtle  to  be  enforced  in  the  rude  way  of 
giving  money  compensation  for  their  violation.  Perhaps 
the  feelings  find  as  full  protection  as  it  is  possible  to  give 
in  moral  law  and  a  responsive  public  opinion.  The  civil 
law  is  a  practical  business  system,  dealing  with  what  is 
tangible,  and  does  not  undertake  to  redress  psychological 
injuries"  (LUMPKiN,  J.,  in  Chapman  z/.  Western  Union 
Telegraph  Co.,  88  Ga,  763  ;   46  Albany  Law  J,  409). 

If  plaintiff  is  not  entitled  in  this  action  to  recover  dam- 
ages for  the  infraction  of  a  legal  right,  still  less  is  he  en- 
titled to  injunctive  relief.  A  court  of  equity  is  power- 
less  to  enforce  a  right  or  to  prevent  a  wrong  in  the 
abstract,  and,  apart  from  an  injury  or  damage  to  the 
person  seeking  relief  {High  on  InjuftcttonSy  §  i),  it  cannot 
enforce  a  purely  moral  obligation  or  the  performance  of  a 
purely  moral  duty  ;  and  in  the  absence  of  actual  or  threat- 
ened injury  to  property  rights,  injunctive  relief  must  be 
denied  {Id.  §  23).  It  is  fundamental  to  the  jurisdiction  of 
the  court,  in  any  case  where  it  is  applied  to  for  an  injunc- 
tion, that  some  property  right  belonging  to  the  party 
seeking  the  relief  is  in  jeopardy  (Matter  of  Sawyer,  124  U, 
S.  200,  210  ;  Kerr  on  Injunctions,  i);  and  an  injunction  was 
upon  that  ground  refused  where  it  was  sought  to  restrain 
a  libelous  publication  (Brandreth  v.  Lance,  8  Paige  2^ 
and  in  another  case,  where  the  surviving  relatives  of 
another  applied  to  restrain  the  publication  of  his  unau- 
thorized biography,  though  the  latter  was  admitted  to  be 
wholly  laudatory  (Corliss  v.  E.  W.  Walker  Co.,  U.  S.  Cir- 
cuit Court,  Mass.,  30  Abb.  N.  C.  372  ;  S.  C,  48  Alb.  L.  J. 
430. 

Should  It  now  be   urged  that  this  action  was  in  fact 
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brought,  and  that  its  true  theory  is  to  recover  damages  for 
the  unauthorized  publication  of  the  portrait  which  plain- 
tiff caused  to  be  painted  of  his  infant  daughter,  and  to 
restrain  such  further  publication,  and  that  the  unauthor- 
ized publication  of  the  portrait  was  and  is  an  invasion  of 
plaintiff's  proprietary  rights  therein,  it  seems  a  conclusive 
answer  that  he  is  not  the  owner  of  the  portrait,  for,  from 
his  own  admission,  it  is  his  wife's  property. 

I  refrain  from  discussing  the  rights  of  plaintiff's  wife 
or  infant  daughter,  upon  the  facts  in  evidence,  for  two 
reasons,  namely,  that  it  is  unnecessary  for  the  purposes  of 
this  action,  and  that  the  urgency  of  the  parties  for  a  speedy 
decision  precludes  the  possibility  of  doing  so  satisfactorily 
to  me. 

Defendant  is  entitled  to  judgment,  with  costs. 


COLTON   V.   N.   Y.    ELEVATED   R.    R.   CO. 

N.  Y.  Court  of  Common  Pleas,  Special  Term ;  February y 

1894. 

Evidence :  opinions?^  An  expert  witness  as  to  the  fee  or  rental 
value  of  real  estate  cannot  be  asked  on  direct  examination  as  to 
the  sums  paid  upon  the  sales  or  rentals  of  particular  premises 
other  than  the  premises  in  suit.* 

Following  Matter  of  Thompson,  127  A^.  K.  463. 

Trial  by  the  court  without  a  jury. 

The  action  is  brought  by  Charles  H.  Colton  and  an- 
other  against  the  N.  Y.  Elevated  R.  R.  Co.  and  another, 
to  obtain  an  injunction  against  the  maintenance  and  oper- 
ation of  defendants'  elevated  railway  in  a  street  in  front 
OL  plaintiffs'  premises,  and  for  the  damages  caused 
thereby. 

*  See  note  at  the  end  of  this  case. 

Digitized  by  VjOOQ IC 


270  VOLUME    XXXI. 

Colton  V.  N.  Y.  Elevated  R.  R.  Co. 

Upon  the  trial  at  special  term,  plaintiffs*  counsel 
put  to  an  expert  witness  under  direct  examination, 
questions  calling  for  the  value  of  premises  other  than 
those  in  respect  of  which  the  action  was  brought,  but 
in  the  immediate  vicinity,  as  tending  to  show  the  value 
of  the  premises  in  question. 

Defendants*  counsel  objected  "  on  the  ground  that 
an  estimate  of  the  fee  value  in  other  property  than 
that  in  suit  upon  the  line  of  defendants*  elevated  rail- 
way is  contrary  to  the  law  as  laid  down  by  the  Court 
of  Appeals  in  the  Matter  of  Tfiompson  **  (127  N.  K463). 

The  judge  received  the  evidence,  but  afterward 
heard  and  considered  a  motion  to  strike  it  out,  which 
was  fully  argued. 

/.  Aspinwall  Hodge,  Jr.,  for  the  plaintiff. 
R,  L,  Maynard,  for  the  defendants. 

BisCHOFF,  J.— Under  the  ruling  of  the  court  of 
appeals  in  Matter  of  Thompson  (127  N.  K  463),  I  shall 
feel  bound  to  reject  evidence  of  the  prices  paid  upon 
actual  rentals  and  sales  of  particular  premises,  other 
than  the  premises  in  suit,  when  it  is  offered,  except  on 
cross-examination.  Though  the  case  referred  to  holds 
specifically  only  that  the  prices  paid  upon  sales  of  par- 
ticular premises,  other  than  the  premises  in  suit, 
though  in'the  immediate  vicinity,  furnish,  no  rational 
criterion  by  which  to  determine  the  value  of  the  last 
mentioned  premises,  I  am  unable,  upon  reflection,  to 
discover  any  sufficient  reason  for  holding  that  the  criti- 
cism of  the  proffered  evidence  by  the  court  does  not 
apply  with  equal  force  to  rentals.  The  principle 
underlying  the  decision  was  applied  in  Blanchard  f 
New  Jersey  Steamboat  Co.  (sgiVl  K  292,  300),  Gouge  r. 
Roberts  (53  Id.  619),  both  cases  of  chattel  property. 

With  reference  to  my  intimation  that  the  testimony 
of  plaintiff's  witness,  Martine,  concerning  his  opinion 
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of  the  fee  and  rental  value  of  particular  premises,  other 
than  the  premises  in  suit,  should  be  stricken  out,  I 
deduce  the  following  from  principle  and  authority : 

1.  A  witness  engaged  in  the  business  of  buying, 
selling,  renting  or  appraising  real  estate,  and  shown  to 
be  possessed  of  the  requisite  qualification  derived  from 
his  experience,  may  testify  directly  to  his  opinion  con- 
cerning the  value  of  the  premises  in  suit  at  diflFerent 
periods  (Clark  v,  Baird,  9  A^.  K  183;  People,  ^jr  r^/. 
Mayor,  etc.,  x/.  McCarthy,  102  /:/.  630-639 ;  Roberts  z^. 
N.  Y.  Elevated  R.  R.  Co.,  128  Id.  455,  465  ;  Rogers  on 
Expert  Testimony,  §  155,  p.  195). 

2.  He  may  likewise  testify  directly  to  his  opinion 
whether  or  not  fee  and  rental  values  generally  and  in 
the  vicinity  of  the  premises  in  suit  have  diminished  or 
increased  since  particular  periods,  and  to  what  extent 
(Drucker  v,  Manhattan  Ry.  Co.,  106  N.  Y,  157  ;  Golden 
v:  Metropolitan  Ry.  Co.,  i  Misc,  R.  142  ;  Sherwood  v. 
Metropolitan  Ry.  Co.,  36  State  Rep.  195  ;  Livingston  v. ' 
Metropolitan  Ry.  Co.,  t^Id.  830).  The  admissibility  of 
the  first  mentioned  testimony  arises  from  the  necessity 
of  the  case,  the  premises  in  suit  being  sui generis.  The 
testimony  secondly  mentioned  tends  to  prove  the  course 
of  values,  and  is  relevant  and  material  to  the  question 
at  issue,  namely,  whether  or  not  the  premises  in  suit 
have  sustained  pecuniary  damage.  Its  competency  is 
likewise  due  to  the  fact  that  the  witness  has  special 
learning  and  skill  in  such  matters  vviiich  he  has  derived 
in  his  particular  calling,  whereby  he  is  required  to 
keep  himself  informed  thereof. 

3.  The  testimony  of  a  witness  called  as  an  expert 
must,  however,  as  in  the  cases  of  other  witnesses,  be  con- 
fined to  the  points  in  issue  {Rogers  on  Expert  Testimony^ 
%  38,  p.  87  ;  Stephens  Dig.  Lazu  of  Ev.,  art.  49).  The 
value  of  particular  property  other  than  the  property  in 
suit  is  irrelevant  {Demurest' s  El.  R.  R.  Law,  p.  161  ; 
Blanchard  v.  New  Jersey  Steamboat  Co.,  59  N.  Y.  292, 
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300 ;  Gouge  V,  Roberts,  53  Id.  619).  Hence,  the  witness 
cannot  be  examined  with  regard  thereto. 

4.  But,  as  with  other  witnesses,  one  called  as  ar> 
expert  to  give  his  opinion  may  be  interrogated  con- 
cerning matter  otherwise  irrelevant  for  the  purposes  of 
impeaching  his  credibility  or  disproving  the  accuracy 
of  his  opinion  on  cross-examination.  The  cross-examin- 
ing party  is,  however,  bound  by  the  statements  of  the 
witness  concerning  such  collateral  matter,  and  may  not 
contradict  him  {Rogers  on  Expert  Testimony,  §  38,  subd. 
4,  p.  88;  People  v,  Ryan,  55  Hun,  214,  218,  and  cases 
there  cited  ;  Gandolfo  v,  Appleton,  40  N,  K  533  ;  Rice 
on  Evidence,  vol.  1,  p.  632). 

It  follows  that  the  testimony  of  plaintiflF's  witness, 
Martine,  with  regard  to  his  opinion  concerning  the  fee 
and  rental  values  of  particular  premises  other  than  the 
premises  in  suit,  was  inadmissible  on  the  direct  examin- 
ation, and  that  the  objection  of  defendants'  counsel 
thereto  should  have  been  sustained.  1  do,  therefore,, 
now  reverse  my  ruling,  direct  that  the  objections  be 
sustained  and  the  testimony  objected  to  be  stricken 
out.  Plaintiff  may,  of  course,  take  an  exception  to  this 
ruling. 

In  what  I  have  said  I  do  not  wish  to  be  understood 
that  it  is  improper  to  interrogate  the  witness,  called  as 
an  expert,  on  the  direct  examination  concerning  the 
fact  of  sales  or  rentals  made  by  him  generally  or  in  the 
vicinity  of  the  premises  in  suit,  and  to  require  the  wit- 
ness to  state  the  particular  property  sold  or  rented  by 
him.  I  mean  only  to  exclude  evidence  of  the  sums 
paid  upon  such  sales  or  rentals.  The  fact  of  sales  or 
rentals  by  the  witness  goes  to  his  competency  as  an 
expert,  and  evidence  thereof  is  for  that  reason  admis- 
sible. 
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Notes  of  Cases  on  the  Competency    of   Evidence   as  to 
Value  of  Neighboring  Premises. 

Matter  of  Thompson,  127  N,  Y.  463.  In  proceedings  to  assess 
damages  caused  by  the  diversion  of  the  water  of  a  river  from  cer- 
tain lands,  the  owner  offered  evidence  of  the  amount  paid  by  peti- 
tioner for  water  rights  appurtenant  to  land  near  claimants,  on  the 
same  river.  The  purchase  was  made  by  petitioner,  about  a  year 
and  a  half  prior  to  the  date  when  the  offer  was  made  to  prove  it, 
and  the  water-right  purchased  was  in  actual  use  in  the  operation  of 
a  mill,  while  the  water-right  whose  value  was  in  controversy  had 
not  been  utilized  at  all. 

The  evidence  was  rejected.— /^//</,  that  this  was  no  error. 
The  court  say  :  "  The  value  of  property  having  a  recognized  mar- 
ket value,  such  as  number  one  wheat  and  corn,  may,  of  course,  be 
proven  by  showing  the  market  prices ;  but  the  value  of  property, 
which  depends  upon  locality,  adaptability  for  a  particular  use,  as 
well  as  the  use  of  the  property  immediately  adjoining,  may  not  be 
shown  by  evidence  of  the  price  paid  for  similar  property." 

General  or  Market  Value  of  Property  in  Neighborhood 

Admissible. 

/.  Competency  of  Testimony  to  Value. 

Gerber  v.  Metropolitan  El.  Ry.  Co.,  3  Misc,  427 ;  s.  c,  52  State 
/^efi.644;  2^  N.  K  Supp.  166.  In  an  action  against  an  elevated 
railway  company  for  damages  to  abutting  land,  expert  testimony  as 
to  how  the  fee  and  rental  value  of  neighboring  property  land  com- 
pared with  the  values  thereof  before  the  erection  of  the  railway  is 
admissible. 

Cook  V.  N.  Y.  Elevated  R.  R.  Co.,  3  Misc,  248 ;  s.  c,  52  State 
Rep,2SZ'*  22  N,  Y,Sufip,y<)o,  In  an  action  by  an  abutting  prop- 
erty owner  against  an  elevated  railway  for  damages, — held,  that  the 
fact  that  neighboring  property  had  depreciated  in  value  established 
nothing  in  plaintiff's  favor  in  absence  of  anything  to  show  that  his 
own  rents  had  depreciated. 

Myers  2/.  Metropolitan  El.  Ry.  Co.,  19  N,  Y.  Supp,  223.  In  an 
action  by  a  property  owner  against  an  elevated  railway  for  damages, 
evidence  is  admissible  as  to  the  fall  of  rental  values  on  the  same 
street  since  the  construction  of  the  road. 

Peyton  v,  N.  Y.  El.  R.  Co.,  62  Hun,  536 ;  s.  c,  42  State  Rep,  843 ;  17 
N.  Y,  Supp,  244.    In  an  action  by  a  property  owner  against  an  elevated 
railroad,  testimony  of  an  expert  witness,  that  property  on  a  neigh- 
Vol.  XXXI.— 18 
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boring  avenue  on  which  there  was  no  elevated  railway  rented  much 
better  than  that  on  which  the  elevated  railroad  was  located  because 
of  such  railway,  is  inadmissible,  since  it  is  a  mere  inference  of  the 
witness  that  the  difference  in  rent  was  caused  by  the  elevated 
railway. 

Sherwood  v.  Metropolitan  El.  Ry.  Co..  12  JV.  V.  Supp,  852  ;S.  C, 
36  State  Rep,  195.  Upon  the  question  of  damages  caused  by 
defendant's  elevated  railroad  to  plaintiff's  premises,  an  expert 
witness  may  be  asked  whether  there  has  been  a  general  decrease  of 
rents  in  the  neighborhood. 

Mooney  z/!  N.  Y.  Elevated  R.  Co..  9  ^V.  Y,  Supp,  522  ;  s.  C,  30  State 
Rep.  561.  Where  plaintiff's  evidence  as  to  the  decline  in  rental 
value  of  neighboring  property  has  been  excluded  upon  defendant's 
objection,  it  is  not  error  for  the  court  to  exclude  like  evidence  when 
offered  in  behalf  of  defendant. 

Kuh  V.  Metropolitan  El.  Ry.  Co..  9  -^V.  Y.  Supp.  710;  s.  C  31 
State  Rep.  406,  Testimony  that  owners  of  property  in  the  neigh- 
borhood of  plaintiff's  premises  had  difficulty  in  renting  their  flats 
after  the  road  was  built  is  competent  as  tending  to  show  the  uniform 
operation  of  a  general  cause,  and  that  plaintiff's  loss  of  rents  was 
not  attributable  to  his  neglect. 

Packard  v.  Bergen  Neck  Ry.  Co.,  54  N.  J.  L.  553;  s.  c,  25 
Atlantic  Rep.  506.  The  situation  and  condition  of  other  lands  in 
the  vicinity  of  the  land  in  question  may  be  shown  as  tending  to 
aid  in  determining  the  value  of  the  latter;  but  as  the  distance 
increases  the  force  of  the  evidence  diminishes,  and  where  the  line  is 
to  be  drawn  is  largely  within  the  discretion  of  the  trial  judge. 

St.  Louis,  Vandalia,  etc.,  R.  R.  Co.  v.  Haller,  82  ///.  208.  In  a  suit 
by  a  property  owner  for  damages  caused  by  the  construction  of  a 
railroad,  where  there  has  been  no  sales  of  property  similar  to  that 
injured  either  before  or  after  the  construction  of  the  road  from  which 
depreciation  in  value  can  be  ascertained,  it  is  proper  10  resort  to 
evidence  of  the  noise,  smoke,  dust,  etc.  caused  by  passing  trains  to 
aid  the  jury  in  estimating  the  depreciation  in  the  value  of  the 
property. 

N.  Y.  Rule.    Price  of  Such  Other  Property  Inadmissible. 

//.  New  York  rule  excluding  actual  prices  of  other  premises. 

Hadden  v.  Metropolitan  Elevated  Railway  Co..  26  A'.  Y.  Supp> 
995  (Supm.  Ct.,  First  Dept.,  Gen.  Term,  1894).  In  an  action  by  a 
property  owner,  for  damages  caused  by»an  elevated  railway,  the  price 
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at  which  adjoining  property  sold  at  auction  is  admissible,  as  tending 
to  show  the"  course  of  values. 

The  court  say :  *'  We  think  that  if.  in  these  actions,  the  course 
of  values  could  be^hown  by  actual  sales,  it  would  form  a  more  cer- 
tain basis  than  the  speculations  of  experts  of  their  mere  expressions 
of  opinion  as  to  the  rise  and  fall  of  values  in  particular  localities." 

Blan chard  v.  New  Jersey  Steamboat  Co.,  59  A^  Y.  292.  It  is  not 
•competent  upon  the  question  of  the  value  of  a  vessel  which  had 
been  sunk,  to  prove  the  value  of  other  vessels  with  which  she 
might  be  comp)ared. 

Gouge  V,  Roberts,  53  X,  V.  619.  Upon  the  question  of  the 
\^lue  of  an  ice  house,  a  witness  cannot  be  asked  what  it  cost  him 
to  construct  a  similar  ice  house  ;  as  such  question  raises  a  collateral 
issue,  leading  to  a  comparison  between  the  different  structures. 

Golden  v.  Metropolitan  Elevated  Railway  Co.,  20  A'.  V.  Sufip. 
^30;  s.  c,  I  Mt'sc:  Rep.  142 ;  48  State  Rep,  725.  In  an  action  by  a 
property  owner  against  an  elevated  railway,  evidence  that  the  rent 
of  particular  houses  on  an  adjacent  street  was  higher  before  the 
construction  of  the  road,  is  inadmissible ;  but  it  is  competent  to  show 
that  the  general  course  of  rentals  in  the  adjacent  street  was  lower 
since  the  construction  of  the  road. 

Thompson  v.  Manhattan  Railway  Co.,  29  State  Rep.  720 ;  s.  C, 
8  N.  v.  Supp.  641.  Testimony  of  a  witness  as  to  what  rent  he  paid 
for  premises  in  an  adjacent  street  not  on  the  line  of  the  railroad  is 
properly  rejected,  where  it  has  not  been  shown  under  what  circum- 
stances he  occupied  the  premises,  and  why  the  landlord  was  induced 
to  receive  the  rent  he  did. 

Matter  of  Thompson,  5  N.  V.  Supp.  370;  s.  C,  24  State  Rep. 
433-  In  a  condemnation  proceeding,  it  is  not  error  to  exclude  evi- 
dence as  to  the  amount  paid  for  property  about  a  mile  from  the 
property  sought  to  be  taken  ;  the  admission  of  such  testimony 
would  raise  numerous  collateral  issues,  without  furnishing  any 
legitimate  aid  for  the  determination  of  the  value  of  the  property  in 
question. 

Spring  Valley  Water  Works  v.  Drinkhouse,  92  Cat.  528  ;  s.  c,  28 
Pacific  Rep.  681.  In  a  proceeding  to  condemn  land  for  public  use, 
—held,  that  a  witness  for  defendant  could  not  be  asked  on  direct 
examination  as  to  how  much  plaintiff  had  paid  per  acre  for  other 
tracts  of  land,  or  as  to  offers  made  by  plaintiff  for  the  purchase  of 
such  tracts. 

S.  P.  Central  Pacific  R.  R.  Co.  v.  Pearson,  35  Cat.  247. 

East  Pennsylvania  R.  R.  Co.  v,  Hiester,  40  Pa.  St.  53.    On  the 
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trial  of  an  appeal  from  the  award  of  damages  by  appraisers  for  land 
taken  by  railroad  company,  in  the  construction  of  their  road,  evi- 
dence of  the  price  paid  or  amount  received  for  land  in  the  neigh- 
borhood is  inadmissible ;  the  only  proper  test  is  tlje  opinion  of  wit- 
nesses as  to  the  value  of  the  land  taken,  in  view  of  its  location  and 
productiveness,  its  market  value,  or  the  general  selling  price  in  the 
neighborhood. 

S.  P.  Pennsylvania  &  N.  Y.  Canal  R.  R.  Co.  v.  Bunnell,  2  W.  N. 
C.  633. 

Stinson  v,  Chicago,  St.  Paul,  etc..  Railway  Co.,  27  Minn.  284.  In 
proceedings  for  the  condemnation  of  land  for  railroad  purposes, 
evidence  of  what  other  similar  lands  in  the  vicinity  sold  for.  from 
time  to  time,  is  incompetent  and  inadmissible. 

Galway  v.  Metropolitan  Elevated  Railway  Co..  i3iV.  Y.  Supp, 
47 ;  s.  C,  35  State  Rep.  628.  In  an  action  against  an  elevated  rail- 
way, by  an  abutting  property  owner,  it  was  held  not  reversible 
error,  to  allow  an  expert  witness,  against  defendant's. objection,  to 
be  asked  as  to  the  value  of  adjoining  premises,  which  sustained  the 
same  relation  to  defendant's  structure  as  plaintiff's  premises. 

Sherlock  v.  Chicago,  etc.,  R.  Co.,  130  ///.  403.  On  assessment  of 
compensation  to  be  paid  for  city  lots  taken  for  railway  purposes,  a 
witness  for  the  petitioner  testified  that  he  was  engaged  in  the  real 
estate  business  in  the  same  city,  and  had  charge  of  certain  lots 
which  he  was  offering  for  sale  at  a  certain  price  per  iooU—Neld, 
that  the  admission  of  such  testimony  was  error. 

Montclair  R.  R.  Co.  v.  Benson,  36  N./,  Z.  557.  In  assessingdam- 
ages  for  land  taken  by  a  railway,  a  real  estate  agent  as  a  witness 
was  asked  "at  what  price  he  had  offered  for  sale,  since  the  summer 
of  1 87 1,  the  property  adjoining  that  of  plaintiffs." — He/d,  that  the 
answer  to  such  question  was  properly  excluded  since,  if  admitted,  it 
would  tend  to  introduce  collateral  issues. 

Exception  when  no  better  evidence.  Langdon  v.  Mayor,  etc,  of  N. 
Y.  City.  1 33  N.  V.  628.  Action  for  damages  agaitist  New  York  City 
for  building  a  bulkhead  outside  of  plaintiffs'  wharf.  The  plaintiffs 
had  no  ownership  of  the  fee  and  no  visible  or  tangible  property,  the 
extent  of  which  could  be  measured,  definedor  described;  but  they 
had  acquired  from  the  State  and  municipality,  by  grant,  valuable 
incorporeal  rights  to  collect  wharfage  and  to  lease  their  rights.  The 
expert  testimony  as  to  the  value  of  the  property  was  unduly  diver- 
gent, and  property  of  like  character  had  for  several  years  prior  to 
the  taking  of  the  property  in  question,  ceased  to  have  a  market 
value,  by  reason  of  a  statute  authorizing  the  city  to  purchase  such 
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property. — Held,  that  the  admission  of  evidence  of  the  prices  paid 
by  the  city  for  similar  adjacent  property,  on  the  question  of  dam- 
ages, was  not  a  sufficient  ground  for  reversal,  it  being  the  best  evi- 
dence obtainable. 

Distinguishing  Matter  of  Thompson,  127  A^.  K.  463. 

Culbertson  &  Blair  Packin.!^.  etc..  Co.  v.  City  of  Chicago,  1 1 1  ///. 
651.  In  a  suit  to  recover  damages  to  land  from  the  erection  of  a 
viaduct  in  a  street  adjacent  thereto. — ^^/^,  that  as  it  did  not  appear 
that  the  property  had  a  regular  market  value,  and  the  expert  testi- 
mony was  variant,  from  the  very  necessity  of  the  case,  actual  sales 
of  property  in  the  vicinity  and  near  the  time  were  competent 
evidence  as  to  value. 

Batterson  v.  Boom  Co.,  3  Dill.  465.  In  a  proceeding  by  a  boom 
company  to  condemn  wild  land,  the  court  charged  the  jury  that 
"ordinarily,  actual  sales  ortransaciiv^ns  are  better  evidence  of  value 
than  the  mere  opinions  of  witnesses  on  the  subject ;  especially 
where  the  value  concerns  property  for  which  there  is  not  a  market 
demand,  or  a  known  or  easily  ascertainable  general  value." 

Objection,  Bischoff  v,  N.  Y.  Elevated  Railway  Co..  18  N,  K 
Supp,  865  ;  s.  C,  46  State  Rep,  863.  In  an  action  against  an  ele- 
vated railway,  plaintiff  was  allowed  to  give  evidence  as  to  the  rents 
of  adjoining  premises  against  defendant's  objection,  that  the  evi- 
dence was  irrelevant,  and  did  not  relate  to  the  premises  in  question 
and  was  not  within  the  issues. — Held^  that  the  admission  of  such 
evidence  was  not  error,  there  having  been  no  special  objection  taken 
that  the  rent  of  such  property  was  a  matter  of  bargaining  between 
others  than  the  parties  to  the  suit. 

Leale  v.  Metropolitan  Elevated  Railway  Co.,  16  A^.  Y,  Supp, 
419;  s.  C,  41  State  Rep,  f^i^.  In  an  action  by  a  property  owner 
against  an  elevated  railway,  it  is  error  to  allow  plaintiff  to  testify  as 
to  what  an  adjoining  owner  asked  for  a  house  similar  to  plaintiff's, 
against  defendant's  objection  that  such  testimony  is  irrelevant,  im- 
material, incompetent  and  hearsay. 

Hunt  V,  City  of  Boston,  152  Mass,  168 ;  25  Northeast  Rep,  82. 
On  cross-examination  of  a  witness  as  to  the  value  of  real  property,  he 
was  asked  what  lot  of  land,  of  the  sale  of  which  he  knew,  was  near- 
est to  the  petitioner's  land. — Held,  that  on  re-examination  the  wit- 
ness could  not  testify  at  what  price  such  lot  of  land  was  sold,  where 
the  price  of  such  lot  was  not  otherwise  competent  evidence  as  to 
the  value  of  the  property  in  controversy. 

Pennsylvania, etc..  Railway  Co.  v,  Ziemer,  124 /'a.  St,  560  ;  s.  c, 
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ly  Atlantic  Rep,  187.  In  an  action  against  a  railroad  company 
for  damages  occasioned  by  the  building  of  a  railway  in  a  street  ad- 
jacent to  plaintiff's  premises,  a  witness  for  plaintitf  testified  as  ta 
the  manner  in  which  the  construction  of  the  road  injured  the  mar- 
ket value  of  plaintiff's  property. — Held,  that  the  witness  could  not 
be  cross-examined  as  to  what  the  company  paid  in  settlement  of 
injuries  to  other  properties  near  to  that  of  plaintiff. 

Simpson  v.  N.  Y.  Lake  Erie,  etc.,  R.  Co.,  14  Weekly  J^ig,  380.  A 
witness  as  to  the  value  of  a  cow  testified  that  he  had  sold  cows, — 
heU,  that  it  was  error  not  to  permit  such  witness  10  be  asked,  on 
cross-examination,  what  prices  he  had  obtained  for  cows. 

Whitman  v,  Boston  &  Maine  R.  R.  Co.,  89  Mass.  (7  Allen),  313^ 
A  petitioner  for  damages  to  land,  a  part  of  which  has  been  taken  for 
<a  railroad,  maybe  asked  on  cross-examination,  for  what  price  he  sold 
the  residue  of  the  lot,  seventeen  years  thereafter. 

Chicago,  Kansas,  etc.,  R.  R.  Co.  v,  Muller,  45  Kan.  85  :  s.  c„  25 
Pacific,  Rep  210.  A  witness  being  cross-examined  as  to  his  knowl- 
edge of  values  of  real  estate,  volunteered  the  statement  that  he  had 
sold  certain  property  at  a  stated  price.  The  court  refused  defend- 
ant's request  to  strike  out  such  statement, — Held,  that  this  was  error. 

Massachuseits  Rule.     Price  of  Such  Other    Property 
Admissible. 

///.  Massachusetts  Rule  Admitting  Actual  Prices  of  Other 
Premises. 

Roberts  v.  City  of  Boston,  149  Mass.  346  ;  s.  c,  21  Northeast  Rep, 
668.  Evidence  of  sales  of  other  similar  estates  in  the  neighborhood 
at  or  about  the  time  at  which  the  value  of  the  land  in  controversy 
is  sought  to  be  established  is  competent. 

Benham  v.  Dunbar,  103  Mass.  365.  On  issue  as  to  the  value  of 
low  lands  and  flats  on  an  island  in  Boston  harbor ;  it  was  held  no 
error  to  admit  evidence  of  the  price  of  other  lands  sold  at  different 
times  from  one  to  eight  years  before  on  islands  and  headlands  in 
the  harbor  from  one-half  to  six  miles  distant ;  in  absence  of  evidence 
of  more  recent  sales  or  as  to  any  great  difference  of  the  uses  ta 
which  these  islands  and  headlands  were  appropriated. 

The  fact  that  there  are  buildings  on  the  land  compared  does 
not  change  the  rule. 

Patch  V.  Boston,  146  Mass.  52.  On  assessment  of  damages  for 
the  taking  of  improved  property  by  a  city,  evidence  in  the  city's 
n  'half  as  to  the  price  for  property  with  buildings  thereon  in  the 
same  street  a  few  months  after  the  taking  of  petitioner's  property  is 
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admissible  in  absence  of  evidence  that  the  buildings  on  the  property- 
sold  were  dissimilar  to  those  on  petitioner's  land. 

Shattuck  V,  Stoneham  Branch  R.  R.  Co.,  88  Mass.  (6  Allen),  115. 
Though  in  a  proceeding  for  the  assessment  of  damages  caused  by 
the  location  of  a  railway,  the  petitioner  may  testify  as  to  his  opinion 
of  the  amount  of  damage  which  he  has  sustained  and  may  prove 
the  actual  recent  sales  of  other  lands  in  the  vicinity,  he  cannot 
introduce  in  evidence  the  opinions  of  others  as  to  the  value  of  other 
land  in  the  vicinity. 

Paine  v.  City  of  Boston,  86  Mass,  (4  Allen),  168.  In  assessing 
damages  for  the  taking  of  land  for  a  street,  it  is  error  to  reject 
evidence  of  the  sales  of  land  on  the  same  street  within  176  feet  of 
the  land  taken,  upon  the  ground  that  it  is  too  remote. 

Seattle  &  Montana  Ry.  Co.  v,  Gilchrist,  4  Wash,  St,  509 ;  s.  c, 
30  Pacific  Rep,  738.  In  determining  the  market  value  of  a  particular 
tract  of  land  in  condemnation  proceedings,  it  is  proper  to  allow 
proof  of  the  sale  of  similar  property  at  or  near  the  time  of  appropriat- 
ing such  land. 

Gardner  v.  Inhabitants  of  Brookline,  127  Mass,  358.  In  proceed- 
ings for  the  assessment  of  damages  for  land  taken  by  a  town,  a  wit- 
ness for  the  petitioner  testified  that  the  land  in  question  was  suitable 
for  the  production  of  cranberries,  another  witness  was  allowed  to 
testify  for  the  respondent  to  an  actual  sale  at  or  about  the  time  of  the 
taking  of  land  equally  suitable  for  raising  cranberries,  situated  in  an 
adjoining  town  within  half  a  mile  of  the  river  on  which  the  land  in 
question  bordered, — held,  that  the  petitioner  had  no  ground  of 
exception. 

In  Concord  R.  R.  Co.  v,  Greely,  23  N.  H,  237,  242,  the  court  . 
say :  "  When  the  value  of  ^  piece  of  land  is  to  be  decided  by  a  jury 
it  has  been  the  general  practice  in  this  State  to  admit  evidence  of 
the  sales  of  other  lands  similarly  situated,  in  the  vicinity  of  that  in 
question,  which  were  made  about  the  time  that  the  value  is  to  be 
settled." 

Town  of  Cherokee  v,  S.  C,  etc.,. Land  Co.,  52  Iowa,  279.  In  pro- 
ceedings to  assess  the  value  of  land  taken  for  a  street,  evidence  of 
the  price  at  which  other  tracts  of  land  in  the  same  neighborhood 
have  been  sold  is  admissible ;  the  difference  in  location,  character 
and  value  between  them  and  the  tract  in  question  being  shown. 

Not  admissible  under  Massachusetts  rule,  Presbrey  v.  Old  Colony 
R.  R.  Co.,  io'}i  Mass,  i.  In  a  proceeding  to  assess  damages  to  vacant 
lands  caused  by  the  location  of  a  railway,  evidence  is  not  admissible 
to  show  the  sum  paid  by  the  railway  company  for  adjoining  land. 
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where  the  sum  so  paid  was  not  only  for  the  land  taken,  but  also 
for  damages  to  the  entire  estate  on  which  there  was  a  house  near 
the  railway,  and  a  well  within  the  railway  location,  and  through 
which  the  railroad  was  carried  on  a  high  embankment. 

Chandler  z/.  Jamaica  Pond  Aqueduct  Corporation,  122  Mass,  305. 
On  assessment  of  damages  for  the  taking  of  land  for  public  use,  evi- 
dence as  to  the  price  paid  for  another  lot  of  land  not  similarly 
located,  more  than  three  years  after  the  taking  of  the  petitioner's 
property  is  inadmissible. 

O'Hare  v.  Chicago,  Madison,  etc.,  R.  R.  Co.,  139  ///.  151  ;  S.c,  28 
'^^nrtheast  Rep,  923.  It  is  incumbent  upon  the  party  offering  evidence 
01  sales  of  other  lands  in  the  vicinity  to  aid  in  the  estimating  the 
value  of  the  tract  in  controversy,  in  order  to  render  such  evidence 
admissible,  to  first  prove  that  the  lands  sold  were  similar  in  locality 
and  character  to  the  premises  in  question,  and  that  the  sales  were 
voluntary  and  in  good  faith. 

Washburn  v,  Milwaukee  &  Lake  Winnebago  R.  Co.,  59  Wis,  364. 
In  proceedings  to  assess  compensation  for  lands  taken  for  a  rail- 
way, much  latitude  of  proof  is  allowed,  and  evidence  of  sales  of  other 
lands  may  be  admitted  in  the  discretion  of  the  court.  But  to  render 
such  evidence  of  any  value,  the  other  lands  must  be  similar  in  char- 
acter and  location  to  the  land  in  question,  and  their  sales  should  not 
be  too  remote  in  time.  • 

May  V,  Boston,  Mass.  1893,  32  Northeast  Rep,  902.  In  a  proceed- 
ing by  a  land  owner  against  a  city  to  recover  damages  for  land  con- 
demned for  a  park, — held,  that  it  was  not  error  to  exclude  the  testi- 
mony of  a  witness  as  to  the  price  brought  by  land  lying  directly 
opposite  petitioner's,  more  than  a  year  after  petitioner's  land  was 
taken,  since  the  value  of  the  land  sold  at  the  later  date  might  have 
been  affected  by  the  location  of  the  park  and  other  causes. 

Kansas  City  &  Topeka   Ry.  Co.  v,  Splitlog,  45  Kan,  68.    In  an 

action  to  recover  the  value  of  a  tract  of  land  taken  for  railway 

purposes  which  was  used  as  a  farm, — held,  that  it  was  error  to  admit 

evidence  as  to  the  value  of  lots  on  the  principal  street  of  a  city  near 

by. 

Chicago,  Kansas,  etc..  R.  R.  Co.  v,  Emery  i^Kan,  1893),  32  Pacific 

Rep,  631.    In  proceedings  by  a  railway  company  to  condemn  real 

property,  a  witness  called  by  the  company  stated  that  he  based  his 

judgment  as  to  the  market  value  of  the  land  on  sales  made  in  the 

neighborhood  and  gave  testimony  with  reference  to  several  farms 

which  had  been  sold  at  a  stated  price. — Held,  that  it  was  not  error 

to  allow  the  owner  to  show  in  rebuttal  that  his  land  was  superior 

in  quality  to  that  with  which  it  was  compared. 
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SWINARTON  V.  LE  BOUTILLIER. 
N.  K  Common  PleaSy  General  Term  ;  April,  1894. 

1.  Negligence  ;  liability  of  storekeeper  for  mischievous  act  of  employee.] 

The  proprietor  of  a  store  extends  an  implied  invitation  to  cus- 
tomers to  enter  his  premises,  thus  authorizing  and  inducing 
them  to  confide  in  the  good  conduct  of  his  servants,  and  thereby 
assumes  the  duty,  by  the  exercise  of  reasonable  care,  of  pro- 
tecting them  from  injury  by  the  misconduct  of  such  servants ; 
and  he  is  answerable  for  any  injury  sustained  by  such- miscon- 
duct, which,  in  the  exercise  of  reasonable  care,  he  might  have 
prevented.* — So  held,  sustaining  a  recovery  by  a  customer  for 
the  loss  of  an  eye,  resulting  from  the  mischievous  snapping  of 
a  pin  by  a  cash  boy,  where  the  habit  of  so  doing  had  existed 
for  months,  and  no  reasonably  sufficient  precaution  had  been 
taken  to  suppress  the  practice. 

2.  WitPtess ;  cross-examination.]     A  statement  of  a  witness  to  a  third 

person,  not  part  of  the  res  gestae,  and  not  tending  to  impeach 
his  testimony  in  chief,  is  incompetent  on  cross-examination. 

Appeal  by  defendant  from  a  judgment  in  favor  of 
plaintiff,  rendered  upon  a  verdict. 

The  action  was  brought  by  Anna  E.  Swinarton 
against  George  Le  Boutillier  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff,  while  in  defend- 
ant's store  as  a  customer,  from  the  snapping  of  a  pin  by 
a  cash  bo}',  which  pierced  and  put  out  her  eye. 

The  facts  are  fully  stated  in  the  opinion. 

y.  Delahunty^  for  appellant. 
Hatch  &  WtckeSf  for  respondent. 

Pryor,  J. — The  ground  of  an  action  for  negligence 

*  Sec  note  on  liability  for  injuries  received  on  defendant's  prem- 
ises, in  24  Add.  A^.  C  181, 
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is  the  breach  of  a  duty  owing  by  the  defendant  to  the 
plaintiff.  To  sustain  such  action  it  is  incumbent  on  the 
plaintiff  to  show  the  duty  and  to  prove  its  breach,  with 
a  consequent  injury  to  himself. 

In  the  present  case,  that  the  plaintiff  has  suffered 
injury  from  the*  act  of  which  she  complains,  and  that 
the  damages  awarded  are  not  an  excessive  reparation 
for  the  wrong,  if  such  there  be,  are  not  the  subject  of 
controversy.  The  contention  is  over  the  two  other 
elements  of  actionable  negligence ;  namely,  the  duty 
and  its  breach. 

These  essential  facts  a  plaintiff  must  establish,  not 
by  a  scintilla  of  evidence  merely,  but  by  proof  reason- 
ably sufficient  to  uphold  a  verdict  in  his  favor. 

Upon  a  critical  review  of  the  evidence,  our  convic- 
tion is  that  it  suffices  to  support  the  facts  from  which 
plaintiff  deduces  the  duty  and  the  breach  ;  and  hence, 
the  question  for  adjudication  is  :  Do  those  facts  show 
a  case  of  actionable  negligence  ?  In  other  words,  can  it 
be  affirmed  of  the  facts,  as  a  legal  conclusion,  that  they 
involve  a  violation  of  duty  to  the  plaintiff? 

It  is  conceded  that  at  the  time  of  her  injury  the 
plaintiff  was  on  the  defendant's  premises  by  his  invita- 
tion and  for  his  advantage,  and  that  she  suffered  the 
hurt  by  effect  of  a  mischievous  agency  operating  on 
those  premises,  of  which  she  was  without  notice.  But 
this  IS  not  enough.  To  complete  a  case  of  actionable 
nei^ligence  on  the  theory  under  consideration,  Ihe 
phiintiff  must  ^o  farther  and  show  the  defendant  re- 
sponsible for  the  harmful  agency  by  proof  that  it 
exists  in  consequence  of  his  want  of  care.  Imposing" 
authority  might  be  adduced  for  the  proposition  that 
the  duty  of  defendant  was  more  absolute — that  is,  not 
to  permit  the  hurtful  agenc)-  on  his  premises  (Beck  r. 
Carter,  68  N,  Y,  283,  292.  and  citations) ;  but  we  prefer 
to  limit  his  liability  to  the  absence  of  proper  diligence 
in    the   protection    of  the    plaintiff  (Coughtry   v.  The 
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Globe  Woolen  Co.,  56  N.  V.  124;  Bennett  v.  Louisville 
&  Nashville  R.  R.  Co.,  102  [/.  5.  577). 

It  being  settled  law  that  an  occupant  of  land  is 
bound  to  use  ordinary  care  and  diligence  to  keep  tiie 
premises  in  a  safe  condition  for  the  presence  of  persons 
who  come  thereon  by  his  invitation,-express  or  implied, 
or  for  any  other  purpose  beneficial  to  him  (2  S.  &  R.  on 
Neg.,  §  704);  the  questions  presented  by  the  facts  as 
found  are:  First,  were  the  premises  in  an  unsafe  condi- 
tion, in  the  legal  sense?  and  second,  if  so,  was  that  con- 
dition the  effect  of  defendant's  want  of  care  and  dili- 
gence ? 

Had  plaintiff  sustained  the  injury  from  a  defect  in 
the  premises,  or  in  machinery  upon  them,  assuming 
negligence  in  keeping  them,  the  liability  of  the  defend- 
ant would  be  beyond  dispute.  But  here  the  injury  was 
inflicted  by  the  act  of  a  boy  with  a  propensity  to  mis- 
chief, in  the  employ  of  the  defendant,  and  by  him  placed 
on  the  premises  in  a  position  to  do  the  injury.  Why 
does  not  such  boy,  so  employed  and  placed,  constitute 
a  danger  upon  the  premises  as  effectual  for  evil  as  a 
trap  door,  or  pitfall,  or  a  dilapidated  stairway  ?  That 
the  cause  of  the  injury  need  not  be  an  inanimate  agency 
is  shown  by  the  decision  in  Loomis  v.  Terry  (17  Wend. 
490),  where  it  was  held,  that  even  a  trespasser  may 
maintain  an  action  for  the  bite  of  a  ferocious  dog  left  at 
large  on  the  defendant's  lot  (Carroll  z/.  Staten  Island  R. 
R.  Co.,  58  iV;  K  126,  136). 

In  Mallach  v.  Ridley  (24  Abb.  N,  C.  172, 181)  it  is  said 
that  **  the  storekeeper  invites  the  public  to  enter  his 
premises  and  to  subject  themselves  to  the  custody  and 
control  of  his  subordinates,  and  by  parity  of  reasoning'* 
(with  that  prevailing  in  common  carrier  cases)  "he 
should  be  held  responsible  for  the  brutalities  of  such 
subordinates,  even  when  they  are  not  committed  in  the 
strict  line  of  their  employment." 

In  Dean  v.  St.  Paul  Union  Depot  Co.  (37  Am.  &  Eng. 
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R.  R,  Cas,  360)  the  court  said  that  **  the  defendant  was 
bound  to  use  ordinary  care  and  diligence  to  keep  its 
j)remises  in  a  safe  condition  for  those  who  legitimately 
come  there.  It  had  no  more  right,  therefore,  to  know- 
.  ingly  and  advisedly  employ,  or  allow  to  be  employed 
in  its  depot  building,  a  dangerous  or  vicious  man  than  it 
would  have  to  harbor  a  ferocious  or  savage  dog,  or  to 
permit  a  pitfall  or  trap  into  which  a  passenger  might 
step  as  he  was  passing  to  or  from  his  train.*' 

The  case  at  bar  may  be  new  in  the  instance,  but  not 
in  the  principle  ;  and  in  the  absence  of  authority  to  the 
contrary,  upon  the  analogies  of  the  law  and  the  dictates 
of  common  sense,  we  adjudge  that  the  presence  of  the 
boy  on  the  premises,  with  his  propensity  to  evil-doing, 
was  a  danger  against  which  it  was  the  dut}'  of  the 
defendant,  by  the  exercise  of  proper  care,  to  protect  the 
plaintiff. 

We  hold,  furthermore,  that  having  invited  the  plain- 
tiff into  his  store  for  his  benefit,  and  having  authorized 
.and  induced  her  to  confide  in  the  good  conduct  of  his 
servants,  to  whom  in  the  transaction  of  his  business  he 
committed  her,  he  thereby  assumed  the  duty,  by  the 
-exercise  of  reasonable  care,  of  protecting  her  from 
injury  by  the  misconduct  of  such  servants;  and  that  he 
is  answerable  to  her  for  any  injury  she  has  sustained 
by  such  misconduct,  which,  in  the  exercise  of  reason- 
able care,  he  might  have  prevented. 

The  verdict  involves  the  fact  of  his  failure  in  the 
exercise  of  the  duty  so  incumbent  upon  him  (Sutter  v, 
Vanderveer,  122  N,  Y,  652,  654),  and  we  are  to  inquire 
whether  the  evidence  suffices  to  justify  the  finding  of 
the  jury. 

The  proof  is  ample  to  authorize  these  inferences; 
that  the  defendant  kept  in  his  store  a  number  of  **  cash 
boys  '*  for  attendance  on  customers  ;  that  among  these 
boys  the  propensity  and  habit  of  "  snapping  pins  "  at 
objects  and  persons  in  the  store  were  prevalent ;  that 
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this  snapping  or  shooting  pins  by  these  boys  was  likely 
to  inflict  injury  on  defendant's  customers,  and  did,  in 
fact,  inflict  the  injury  of  which  the  plaintiff  complains  ; 
that  this  habit  of  snapping  or  shooting  pins  by  these 
boys  had  existed  for  months,  and  was  known  or  ought 
to  have  been  known  by  the  defendant ;  that  no  reason- 
ably sufficient  precaution  was  taken  by  him  to  suppress 
the  dangerous  practice;  and  that  he  had  not  exercised 
a  reasonable  degree  of  care  and  diligence  to  secure 
the  plaintiflF  against  injury  from  such  dangerous 
practice. 

Such  being  the  duty  of  tlie  defendant  and  its  breach 
to  the  injury  of  the  plaintiff,  and  no  contributory  neg- 
ligence being  imputed  to  her,  the  right  on  her  part  to 
reparation  in  damages  for  the  wrong,  is  clear  and 
incontestable. 

We  are  further  of  the  opinion  that  plaintiff's  cause 
of  action  is  so  supported  by  the  proof,  that  the  court  is 
not  at  liberty  to  set  aside  the  verdict  as  against  the 
weight  of  evidence  (Nelson  v,  R.  R.  Co.  herewith 
decided).  Hence,  the  judgment  must  be  affirmed; 
unless  the  exception  to  the  refusal  to  dismiss  the  com- 
plaint be  valid,  or  there  be  prejudicial  error  in  the 
charge,  or  in  the  admission  or  exclusion  of  evidence. 

On  the  conclusion  of  the  plaintiff's  case,  and  again 
at  the  close  of  all  the  evidence,  the  defendant  moved  to 
dismiss  the  complaint  on  the  ground  that  the  cause  of 
action  pleaded  was  unproved.  But  it  is  obvious,  on 
inspection  of  the  complaint,  that  it  proceeds  as  well 
upon  the  duty  of  the  defendant  to  protect  the  plaintiff 
from  danger  on  his  premises,  as  upon  iiis  duty  to  secure 
her  against  injury  by  his  servants  in  the  course  of  their 
employment.  The  court,  also,  put  the  case  to  the  jury 
on  the  same  theory.  To  the  charge  itself  no  exception 
was  taken;  and,  indeed,  it  was  unexceptionable. 

Three  requests  called  upon  the  court  to  charge  that 
there  was  no  evidence  to  support  specific  propositions 
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of  fact.  On  a  motion  to  non-suit  or  dismiss,  it  is  un- 
doubtedly the  duty  of  tlie  court  to  determine  what  the 
evidence  is  ;  but  submitting  the  case  to  the  jury,  it  is  a 
question  whether  the  court  may  rightly  instruct  them 
that  there  is  no  proof  of  a  particular  fact.  That  matter 
being  already  decided  by  the  judge,  the  deliberations 
of  the  jury  are  conducted  on  the  assumption  of  some 
evidence  of  every  essential  fact ;  and  their  function  is 
only  to  determine  the  sufficiency  of  the  evidence. 
However  this  may  be,  there  was  adequate  evidence  of 
the  facts  suggested  by  appellant ;  and  so,  his  requests 
were  properly  denied. 

The  other  requests  proceed  on  the  supposition  that 
no  recovery  could  be  had  unless  the  injury  to  plaintiff 
was  caused  by  a  servant  in  the  line  of  his  employment ; 
whereas,  it  is  already  apparent  in  this  opinion  that  his 
liability  stands  well  upon  another  and  different  princi- 
ple of  law. 

The  vicious  habit  of  the  boys  was  admissible  in 
evidence,  both  as  a  substantive  fact  in  the  cause  and  as 
affecting  defendant's  knowledge  of  the  danger  incurred 
by  plaintiff  on  his  premises. 

A  statement  of  a  witness  to  a  third  party  not  of  the 
res  gestae y  nnd  not  tending-  to  impeach  his  testimon}'  in 
chief,  is  clearly  incompetent  even  on  cross-examination. 
If,  however,  there  was  error  in  the  exclusion,  it  was 
harmless,  because  of  the  introduction  of  the  statement 
at  a  subsequent  stage  of  the  trial. 

Similarly,  the  error,  if  any,  in  allowing  the  question 
to  plaintiff's  superintendent  was  innocuous,  because  the 
answer  was  in  favor  of  the  defendant.  Besides,  no 
ground  of  objection  was  specified. 

Evidence  by  the  plaintiff  explanatory  of  her  procras- 
tination in  bringing  suit  we  are  not  at  liberty  to  con- 
demn as  immaterial,  since  in  his  brief  before  us  appel- 
lant carefully  inserts  the  statement  that  "  this  action 
was  commenced  three  days  before  the  day  on  which  it 
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would  have  been  outlawed.**  If  the  fact  of  the  delay 
be  deemed  of  effect  upon  us,  it  could  hardly  have  been 
without  influence  with  the  jury. 

In  the  absence  of  error  in  the  record  we  affirm  the 
judgment. 

Judgment  and  order  affirmed,  with  costs. 

Daly,  C.  J.,  and  Bischoff,  J.,  concurred. 


MATTER   OF   FAY  ERW  EAT  HER. 
N,  Y.  Surrogate  s  Court ;   May,  1894. 

1.  Taxes;  exemption  of  religious  corporation  from  transfer  tax,]   A 

corporation  incorporated  by  an  act  of  the  legislature  of  another 
State  is  not  entitled  to  exemption  from  taxation  upon  a  legacy 
under  the  will  of  a  testator  residing  in  this  State,  under  the 
provisions  of  L,  1892,  c.  399,  §  2,  in  favor  of  religious  corpora- 
.  tions.  That  exemption  applies  only  to  corporations  incorpor- 
ated in  this  State. 
IFoUowing  Matter  of  Prime,  136  N.  Y.  347  ;  Vanderpoel  v.  Gorman, 
140  A^  K.  563,  57S.] 

2.  The  same.]    It  seems  that  a  corporation  established  as  an  "  insti- 

tution of  learning  for  the  scientific,  classical  and  theological 
education  of  colored  youth  of  the  male  sex,"  is  not  a  religious 
corporation  within  the  exemption. 

Appeal  by  Lincoln  University  from  order  assessing 
the  transfer  tax  upon  its  legacy. 

Howard  A,  Taylor,  for  the  legatee. 

Emmet  R.  Olcott  and  Edgar  J,  Levey,  for  the  comp- 
troller. 

Fitzgerald,  Surrogate. — This  is  an  appeal  from  an 
order  heretofore  entered  herein,  assessing  the  transfer 
tax  upon  a  legacy  of  $100,000,  bequeathed  to  Lincoln 
University.     The   appellant   claims   to   be  entitled  to 
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exemption  from  taxation  under  tiie  Transfer  Tax  Act  as 
a  religious  corporation.  The  Lincoln  University  was 
incorporated  by  an  act  of  the  Legislature  of  PennsyU 
vania.  From  its  charter  it  appears  that  it  was  estab- 
lished as  an  "  institution  of  learning  for  the  scientific, 
classical  and  theological  education  of  colored  youth  of 
the  male  sex,"  and  was  empowered  among  other  things 
**  to  provide  libraries,  apparatus  and  all  other  needful 
means  of  imparting  a  full  and  thorough  course  of 
instruction  in  any  or  all  of  the  departments  of  science^ 
literature,  the  liberal  arts,  classics  and  theology.'* 
While  the  theological  department  of  the  university  is 
under  the  supervision  of  the  Assembly  of  the  Presby- 
terian Church,  the  university  admits  "colored  pupils 
of  the  male  sex  of  all  religious  denominations/' 

The  controversy  between  counsel  was  very  spirited 
as  to  whether  the  appellant  answered  the  definition 
**  religious."  While  I  have  grave  doubt  that  it  is 
included  in  that  term,  I  prefer  to  base  my  decision  upon 
another  ground.  A  statute  of  a  State  granting  privi- 
leges to  corporations  must,  in  the  absence  of  plain 
indications  to  the  contrary,  be  held  to  apply  only  to 
corporations  created  by  the  State  over  which  it  has 
the  power  of  visitation  and  control  (Matter  of  Prime,  136 
N,  V.  347;  Vanderpoel  v.  Gorman,  140  N,  Y,  563,  575). 
It  is  the  policy  of  society  to  encourage  benevolence  and 
charity.  But  it  is  not  the  proper  function  of  the  State 
to  go  outside  of  its  own  limits  and  devote  its  resources 
to  support  the  cause  of  religion,  education  or  missions 
for  the  benefit  of  mankind  at  large  (Matter  of  Prime, 
supra).  Assuming  that  Lincoln  University  is  a  "relig- 
ious corporation,"  I  am  of  opinion  that  as  the  act 
manifests  no  intention  on  the  part  of  the  Legislature  to 
include  foreign  corporations  within  the  exemption,  it 
must  be  restricted  to  religious  corporations  organized 
under  the  laws  of  the  State  of  New  York.  The  order 
appealed  from  is  affirmed. 


Digitized  by 


Google 


ABBOTT'S     NEW     CASES.  289 


Knisley  v.  Pratt. 


KNISLEY  V,   PRATT. 

N.  Y.  Supreme  Court,  General  Ternty  Fifth  Department ; 
March,  1894. 

1.  Master  and  servant, '[  Proof  of  the  failure  of  defendant,  a  factory 

owner,  to  provide  safeguards  to  machinery  as  directed  by  L. 
1890,  c.  398,  where,  as  a  consequence,  an  injury  resulted  to  plain- 
tiff, is  evidence  from  which  defendant's  negligence  can  be  in- 
ferred. 

2.  The  same,]  Where,  in  an  action  for  personal  injuries  it  was  shown 

by  plaintiff's  evidence  that  she  was  employed  by  defendants  to 
operate  a  machine ;  that  it  was  plaintiff's  duty  among  other 
things  to  clean  the  machine,  which  had  to  be  done  while  the 
machine  was  in  motion  because  there  was  no  belt-shifter  by 
which  the  operator  could  stop  it ;  that  in  doing  the  cleaning 
plaintiff  had  to  stand  on  tip-toes  upon  an  uneven  floor  to  wipe 
the  oil  from  a  part  of  the  machine  near  unguarded  cog  wheels, 
and  that  while  so  engaged  plaintiff's  hand  and  arm  were  caught 
by  the  cog  wheels  and  crushed ; — held,  that  there  was  sufficient 
evidence  to  go  to  the  jury  upon  the  question  whether  defend- 
ants had  fully  discharged  their  duty  in  providing  a  suitable 
machine,  and  that  it  was  error  to  direct  a  non-suit. 

3.  The  same.]   In  such  a  case  the  question  whether  plaintiff  was 

guilty  of  contributory  negligence  is  for  the  jury. 

4.  The  same."]  One  employed  to  operate  a  machine  not  guarded  as 

prescribed  by  statute  {L.  1890,  c.  398),  cannot  be  held  to  have 
assumed  the  risk  of  operating  such  a  machine,  so  as  to  prevent 
her  from  recovering  for  an  injury  resulting  from  defendants' 
omission  to  comply  with  the  statute. 

Motion  for  a  new  trial  upon  plaintifT*s  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  General 
Term  upon  the  direction  of  a  non-suit  at  circuit. 

Sarah  Knisley  sued  Pascal  P.  Pratt,  Josiah  Letchworth 
and  Ogden  P.  Letchworth,  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  whilst  in  the  employ  of 
Vol,  XXXI.-19 
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the  defendants  in  their  factory  in  the  city  of  Buflalo.  She 
was  engaged  in  operating  what  is  known  as  a  punching 
machine.  The  machine  was  placed  upon  a  bench  thirty- 
two  inches  from  the  floor.  It  was  twenty-two  inches  wide 
and  four  feet  high.  The  machine  was  of  iron  and  was 
securely  bolted  to  the  bench.  There  were  iron  posts  on 
either  side  extending  to  the  top.  Near  the  top  was  a 
shaft  passing  through  the  posts,  on  one  end  of  which  was 
a  drum  and  belt  connecting  with  shafting  in  the  upper 
portion  of  the  building.  On  the  other  end  of  the  shaft 
there  was  a  small  cog  wheel  about  seven  inches  in  diameter 
running  close  to  the  frame,  outside  of  which  was  a  large 
fly  wheel.  Underneath  this  shaft  was  another  shaft  hav- 
ing a  cog  wheel  about  two  feet  in  diameter,  which  was 
operated  from  the  cog  wheel  on  the  upper  shaft.  In  the 
centre  of  the  lower  shaft  was  an  iron  rod  or  arm,  to  which 
was  attached  the  punch,  arranged  on  an  eccentric,  so  that 
the  revolution  of  the  shaft  caused  the  punch  to  rise  and 
lower.  There  were  five  of  these  machines  standing  upon 
the  bench,  similarly  constructed.  They  had  no  appliance 
for  shifting  the  belt  from  the  drum  so  as  to  stop  the 
machine,  or  covers  for  the  cog  wheels.  Opposite  each 
wheel,  and  about  an  inch  therefrom,  was  a  place  for  oiling 
the  shafts  at  their  bearings  upon  the  frame. 

The  plaintiff  entered  the  employ  of  the  defendants  in 
May,  1890,  and  continued  in  their  employ  until  the  close 
of  September  24,  1891.  On  that  day  she  was  operating 
the  machine  described.  A  few  minutes  before  quitting 
time  the  whistle  was  sounded,  and  the  girls  operating  the 
machines  were  then  required  to  take  a  handful  of  waste 
provided  by  the  superintendent  and  clean  the  machines, 
wiping  the  oil  therefrom  whilst  the  same  were  in  motion. 
The  floor  of  the  building  was  uneven.  It  was  filled  with 
machinery  in  operation,  making  a  great  noise,  so  that  the 
•operators  sitting  at  the  same  table  could  not  hear  one 
another  talk.  The  plaintiff  was  attempting  to  wipe  the 
oil  from  the  upper  bearings,  near  the  cog  wheels.     To  do 
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SO  she  had  to  stand  upon  her  tip-toes,  and  whilst  so  en- 
gaged, the  cog  wheels  caught  the  waste  in  her  hand,  or  else 
her  hand  slipped  upon  the  oily  portion  between  the  wheels, 
she  is  unable  to  say  which,  and  her  hand  and  arm  were 
crushed. 

At  the  close  of  the  plaintiff's  case  defendants'  counsel 
moved  for  a  non-suit  on  the  ground,  among  others,  **  That 
it  appears  that  the  plaintiff's  injuries  were  received  from 
the  machinery  in  the  same  condition  it  was  when  she 
entered  defendants*  employment  and  went  to  work  at  it, 
that  all  the  dangers  in  connection  with  its  operation  were 
obvious,  and  that  by  continuing  to  work  at  the  machine 
she  assumed  the  risk  incident  to  its  operation." 

The  trial  judge  in  ruling  upon  this  motion  said : 
"  Where  a  person  enters  the  employ  of  another,  the  em- 
ployee being  sui  juris^  he  assumes  the  risk  of  all  nlatters 
of  danger  which  are  obvious  to  him  when  he  enters  that 
employment,  and  if  the  machine  is  an  old  one  or  one  unfit 
for  use,  and  that  fact  is  obvious  to  the  party  who  is  called 
upon  to  operate  it,  and  he  still  goes  on  to  operate  the 
machine,  he  assumes  whatever  risk  is  involved  and  the 
master  is  discharged  from  any  liability  for  any  injury  which 
comes  from  that  source." 

H.  C.  Day  {Day  &r  Romer^  attorneys),  for  plaintiff, 
appellant  ;  as  to  the  master's  duty,  cited  Benzing  v.  Stein- 
way,  loi  N,  K  547 ;  and  argued  that  a  defendant  who 
had  disregarded  the  requirements  of  the  Factory  Law 
(Z.  1890,  c.  398,  p.  753,  §  12,  etc.)  for  providing  safeguards, 
could  not  avoid  liability  on  the  ground  of  having  explained 
the  use  of  the  dangerous  and  unprotected  machine  to  the 
employee,  and  thereby  secured  the  assent  of  the  employee 
to]  assume  the  risk  (citing  and  commenting  on  White  v. 
Witteman,  131  N.  Y,  631  ;  McGovern  v.  Central  Vt.  R. 
Co.,  123  Id,  280;  Ford  v.  Lake  Shore,  etc.,  R.  Co.,  124/^. 
493 ;  Stephan  v.  Stevens,  49  State  Rep.  850 ;  McLoughlin 
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z/.  Annfield,  12  N.  Y,  Supp.   164;    Koster  v,  Noonau,  % 
Daly,  233).* 

Rogers,  Locke  &  Milburny  for  defendants,  respondents. 

Haight,  J.  [after  stating  facts.] — Were  the  defendants 
chargeable  with  negligence  ?  The  statute  provides  that : 
"  It  shall  be  the  duty  of  the  owner  of  any  manufacturing 
establishment,  or  his  agents,  superintendent  or  other 
person  in  charge  of  the  same,  to  furnish  and  supply,  or 
cause  to  be  furnished  and  supplied  therein,  in  the  discre- 
tion of  the  factory  inspector  .  .  .  where  machinery 
is  in  use,  belt  shifters  or  other  safe  mechanical  contriv- 
ances, for  the  purpose  of  throwing  on  or  off  belts  or 
pulleys  ;  and  whenever  possible,  machinery  therein  shall 
be  provided  with  loose  pulleys;  all  vats,  pans,  saws,, 
planers,  cogs,  gearing  and  machinery  of  every  description 
therein  shall  be  properly  guarded"  {Laws  of  1890, 
C.  398,  §  12). 

It  will  be  observed  that  the  provision  in  reference  to 
the  supplying  of  belt  shifters  is  left  within  the  discretion 
of  the  factory  inspector,  but  that  in  reference  to  guard- 
ing "  vats,  pans,  saws,  planers,  cogs,  gearing  and  machinery 
of  every  description,"  the  provision  is  mandatory.  Whilst 
the  provision  in  reference  to  guarding  the  machinery  is 
mandatory,  it  must  doubtless  receive  a  reasonable  con- 
struction, and  the  guarding  mentioned  must  have  reference 
to  that  portion  of  the  machinery  which  is  so  located  as  to 
be  dangerous.  The  cog  wheels  causing  the  injury  were 
about  six  feet  above  the  floor,  and  may  not,  in  consequence 
thereof,  have  been  considered  dangerous  in  the  ordinary 
operation  of  the  machine,  but  may  become  dangerous 
when  the  operator  undertakes  to  clean  the  same.  There 
was  no  evidence  showing  that  the  factory  inspector  had 

*  See  also  as  to  the  invalidity  of  an  express  agreement  by  the 
employee,  Purdy  v,  Rome,  W.,  etc.,  R.  Co.,  125  N,  Y.  209 ;  R.  R.  Co. 
7 .  Spangler,  44  Ohio  St,  471  ;  Clark  v,  Halmers,  7  H,  &  N.  {Exck.) 
933  ;  Runt  V,  Herring,  49  N,  V.  State  Rep,  126  ;  s.  C,  2  Misc,  105. 
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required  the  defendants  to  supply  belt  shifters,  so  that 
they  cannot  be  said  to  have  violated  the  statute  in  this 
regard.  The  absence  of  belt  shifters,  however,  becomes 
important  as  bearing  upon  the  fact  that  the  cleaning  of 
the  machines  was  required  to  be  done  whilst  they  were  in 
motion.  If  the  machines  could  have  been  stopped,  the 
leaning  could  have  been  done  with  absolute  safety,  but 
cleaning  whilst  in  motion,  with  uncovered  cog  wheels, 
became  extremely  hazardous.  And  it  appears  that  this 
fact  was  understood  and  appreciated  by  the  defendants, 
for  in  another  room  in  the  factory  were  three  other 
machines  of  similar  construction,  which  had  belt  shifters, 
one  of  which  had  been  formerly  operated  by  this  plaintiff; 
and  when  she  commenced  to  operate  the  same  she  was 
instructed  how  to  shift  the  belt,  and  directed  never  to 
attempt  to  clean  the  machine  until  she  had  shifted  the 
belt  and  stopped  its  motion.  The  statute  to  which  we 
have  alluded  was  designed  to  afford  an  additional  safe- 
guard to  employees  in  factories.  It  casts  upon  the 
employer  the  duty  of  guarding  machinery  that  is  danger- 
ous. A  failure  on  the  part  of  the  owners  of  factories  to 
perform  a  duty  imposed  by  the  statute,  where,  as  a  conse- 
quence, an  injury  results  to  another,  is  evidence  of  negli- 
gence (McRickard  v,  Flint,  1 14  N,  V.  222,  226). 

Whilst  a  master  may  carry  on  his  business  with  an  old 
machine  not  provided  with  all  the  safeguards  attached  to 
new  machines,  unless  required  by  the  statute,  he  is 
ordinarily  chargeable  with  the  knowledge  of  the  means 
necessary  to  be  employed  in  the  performing  of  his  work, 
and  is  required  to  exercise  proper  care  and  precaution  in 
guarding  against  the  risks  incident  to  the  employment. 
He  must,  consequently,  furnish  his  employees  a  safe  place 
to  work,  sound  and  suitable  tools,  implements,  appliances 
and  machinery,  and  must  keep  the  same  in  repair  (Benz- 
ing  V.  Stein  way,  loi  N.  Y.  547,  552  ;  McGovern  v.  Cen- 
tral Vermont  R.  R.  Co.,  123  Id.  280). 

Had  the  defendants  fully  discharged  their  duty  to  the 
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plaintiff  in  this  regard  ?  Under  the  evidence,  it  appears 
to  us  that  this  question  could  properly  be  answered  only 
by  the  jury. 

Was  the  plaintiff  guilty  of  contributory  negligence? 
As  we  have  seen,  she  was  required  to  clean  the  machine 
whilst  it  was  in  motion,  a  portion  of  which  was  within  an 
inch  of  the  revolving  cog  wheels.  In  order  to  reach  this 
place  she  was  compelled  to  stand  upon  her  tip-toes  on  an 
uneven  floor.  There  may  have  been  some  tremor  to  the 
building,  owing  to  the  machinery  that  was  running  therein. 
Whilst  standing  in  this  unsteady  position  her  hand  slipped, 
or  the  waste  in  her  fingers  suddenly  caught  in  the  cogs, 
drawing  her  hand  within  the  wheels.  We  think  this 
question  should  also  be  answered  by  the  jury. 

Did  she,  by  her  contract  of  employment,  assume  these 
risks  ?  The  trial  court  was  of  the  opinion  that  she  did, 
and  for  this  reason  ordered* a  non-suit.  The  general  rule 
doubtless  is,  that  a  servant  who  enters  the  employment  of 
a  master  assumes  the  risk  incident  to  such  employment, 
where  the  dangerous  structures  or  implements  are  open, 
visible  and  known  to  him  (De  Forest  v,  Jewett,  88  N,  K 
264;  Sweeney  v.  Berlin  &  Jones  Envelope  Co.,  loi  Id. 
520;  Hickey  v.  Taafe,  105  Id.  26;  Appel  v.  R.  R.  Co., 
Ill  Id,  550). 

These  cases  were  fully  considered  and  discussed  in 
the  dissenting  opinion  in  Eldridge  v.  Atlas  Steamship  Co. 
(134  N.  K  187,  193),  but  this  rule  is  founded  upon  the 
assumption  that  the  master  has  discharged  his  duty  to  the 
employee,  and,  consequently,  is  not  chargeable  with  negli- 
gence. In  the  De  Forest  case  there  were  ditches  ia  the 
yard.  They  were  open  and  visible,  and  known  to  the 
employee  ;  but  he  stepped  into  one  and  fell  under  a  pass- 
ing train.  In  that  case  there  was  no  statute  requiring 
the  ditches  to  be  covered  ;  consequently,  the  railroad  com- 
pany was  not  chargeable  with  omission  of  duty  or  negli- 
gence. In  the  Appel  case  the  plaintiff  stepped  into  a 
frog,  caught  his  foot,  and  was  run  over  by  a  train.    The 
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frog  was  a  necessary,  open,  visible  structure  in  the  yard, 
and  was  known  to  him.  There  was  no  statute  requiring^ 
it  to  be  blocked,  and  the  company  owed  him  no  duty  in 
that  regard.  In  the  Eldridge  case  the  wheels  of  the  winch 
were  open,  visible  and  known  to  the  plaintiff,  who  had 
operated  it  on  previous  occasions,  but  the  statute  did  not 
require  the  wheels  to  be  covered.  And  the  same  may  be 
said  in  reference  to  the  Sweeney  case.  Had  the  statute 
required  covers  in  these  cases,  a  different  question  would 
have  been  presented.  In  Benzing  v.  Steinway  (supra), 
RUGER,  Ch.  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  It  has  been  repeatedly  held  that  the  risks  of  the 
service  which  a  servant  assumes  in  entering  the  employ* 
ment  of  a  master,  are  those  only  which  occur  after  the 
due  performance  by  the  employer  of  those  duties  which 
the  law  enjoins  upon  him.'*  And  in  McGovern  v. 
Central  Vermont  R.  R.  Co.  (supra),  the  chief  judge  says : 
"  It  may,  we  think,  be  laid  down  as  a  general  rule  that  the 
dangers  connected  with  such  a  business,  which  are  una- 
voidable after  the  exercise  by  the  master  of  proper  care 
and  precaution  in  guarding  against  them,  are  risks  incident 
to  the  employment,  and  are  assumed  by  those  who  con- 
sent to  accept  employment  under  such  circumstances  ; 
but  those  dangers  which  are  known  and  can  be  mitigated 
or  avoided  by  the  exercise  of  reasonable  care  and  precau- 
tion on  the  part  of  those  carrying  on  the  business,  and 
injuries  from  which  happen  through  neglect  to  exercise 
such  care,  and  not  incident  to  the  business,  and  the  master 
is  generally  liable  for  damages  occurring  therefrom."  The 
trial  court  appears  to  have  based  its  decision  upon  White 
t;.  Witteman  Lithographic  Co.  (131  N.  F.  631).  In  that 
case  the  trial  court  in  its  charge  said  :  "  Then,  again,  it  is 
also  claimed,  or  suggested,  at  any  rate,  that  the  defendant 
failed  in  not  guarding  this  machine  in  a  particular  manner 
described  by  the  same  statute  to  which  I  have  referred. 
But  that  point  is  not  available  against  the  defendant 
under  the   evidence    in    this   case,  because  the  boy  was 
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aware  of  the  absence  of  the  guards,  and  he  must  be  held 
to  have  assumed  the  risk  of  working  on  the  machine 
without  a  guard/*  The  judgment  was  affirmed  on  review, 
but  we  do  not  understand  that  the  charge  was  held  to  be 
correct.  Earl,  J.,  in  delivering  the  opinion  of  the  court, 
says,  in  reference  to  it :  '*  It  is  not  always  true  that  the 
absence  of  guards  about  the  machinery  in  such  a  case, 
provided  the  boy  knew  it,  can  have  no  bearing  upon  the 
liability  of  the  employer.  The  boy  might  unintentionally 
and  without  fault  on  his  part,  come  in  contact  with  the 
machinery,  or  accidentally  fall  or  be  thrown  against  it,  and 
thus  the  absence  of  guards  which  would  have  protected 
him,  might  constitute  the  negligence  which  would  impose 
liability  upon  the  employer.  But  here  the  boy  not  only 
knew  that  the  guards  were  not  there,  but,  according  to 
his  own  evidence,  they  would  have  been  of  no  service  if 
they  had  been  there,  because,  having  intelligence  enough 
to  take  care  of  himself,  and  to  understand  and  appreciate 
the  machinery  and  the  danger  to  be  apprehended  from  it, 
he  intentionally  went  to  the  place  where  he  was  injured 
and  took  hold  of  the  lever  with  his  right  hand,  knowing 
what  the  effect  would  be,  and  intending  to  produce  that 
effect,  and  then  carelessly  or  thoughtlessly  thrust  his  left 
hand  into  the  wheels.  It  is  impossible  to  perceive  how 
any  ordinary  guards  would  have  saved  him  from  the 
injury."  As  we  understand  the  opinion,  the  charge  was 
held  not  to  be  reversible  error  for  the  reason  that  the 
evidence  showed  that  the  guards,  had  they  been  there, 
would  not  have  prevented  the  accident. 

We,  consequently,  are  of  the  opinion  that  if  it  should 
be  found  that  the  defendants  owed  the  plaintiff  a  duty 
which  was  not  discharged,  and  that  they  were  guilty  of 
negligence  in  not  performing  it,  and  the  injury  was  the 
result  of  such  omission  of  duty,  the  risk  was  not  such  as 
was  assumed  by  her. 

It  follows  that  the  exception  to  the  non-suit  was  well 
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taken,  and  that  a  new  trial  should  be  granted,  with  costs 
to  abide  the  event. 

DwiGHT,  P.  J.,  Lewis  and  Bradley,  JJ.,  concurred. 

Plaintiff's  motion  (or  a  new  trial  granted,  with  costs  to 
abide  the  event. 


HAMILTON   V.  COOGAN. 

N.  F.  Court  of  Common  Pleas,  General  Term  ;  April, 

1894. 

J.  Caniraci.']  Plaintiffs  agreed  to  erect  a  building  for  defendants 
and  to  receive  **  for  such  work  as  compensation  the  cost  of  la- 
bor and  material  used  therein  and  ten  per  cent,  added  thereto 
as  profit."  According  to  the  usages  of  the  business  known  to 
defendant,  plaintiffs  sublet  portions  of  the  work  to  others. 
— Heid,  that  plaintiffs  were  entitled  to  recover,  as  part  of  the 
cost  of  labor  and  material,  what  they  had  actually  paid  the  sub- 
contractors, though  such  charges  included  the  sub-contractor's 
profits,  and  to  recover  ten  per  cent,  upon  the  whole  sum  ex- 
pended of  which  such  charges  formed  a  part. 

2.  Mechanic  s  lUn,\  As  between  the  builder  and  the  owner  of  the 
property,  a  mechanic's  lien  is  effected  when  the  proper  notice 
is  filed,  and  is  not  affected  by  the  failure  to  serve  a  notice  of 
claim  upon  the  owner.* 

*  In  the  recent  case  of  Gee  v.  Torrey,  77  Hun,  23,  it  is  held  that 
under  Code  Civ,  Pro,,  %  399,  providing  that  "An  attempt  to  com- 
mence an  action  in  a  court  of  record  is  equivalent  to  the  commence- 
ment thereof  against  each  defendant  within  the  meaning  of  each 
provision  of  t'.:is  act  which  limits  the  time  for  commencing  an  ac- 
tion, when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served  to  the  sheriff,"  etc. ;  and  §  414,  subd.  4,  providing 
that  the  word  '*  action  "  shall,  when  necessary,  be  construed  "  spe- 
cial proceeding," — an  attempt  to  commence  the  foreclosure  of  a  lien 
given  by  L,  1880,  c.  440,  known  as  the  "Oil  Well  Mechanic's  Lien 
Act,"  by  delivering  the  prescribed  notice  thereof  to  the  sheriff  for 
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Appeal  by  defendants  from  a  judgment  of  the  Special 
Term  foreclosing  a  mechanic's  lien. 

Action  by  John  L.  Hamilton  and  others,  against. 
James  J.  Coogan  and  another. 

The  facts  are  fully  stated  in  the  opinion. 

A,  &  L.  Levy,  for  appellants. 

Abner  C,  Thomas^  for  respondents. 

J.  F.  Daly,  C.  J.— The  plaintiffs  agreed  to  erect  a 
building  for  the  defendants  and  to  receive  **  for  such  work 
as  compensation  the  cost  of  labor  and  material  used 
therein  and  ten  per  cent,  added  thereto  as  profit."  The 
plaintiffs  did  the  carpenter  work  at  a  cost  for  labor  and 
materials  of  $18,193.30,  but  the  other  portions  of  the  work 
they  sublet  to  various  contractors^  whose  bills  amount  to 
$93,294.57  ;  and  plaintiffs*  whole  demand  was  the  total  of 
these  two  sums,  being  $111,487.87  with  ten  per  cent, 
added  thereto,  $11,148.70. 

The  defendants  resist  this  claim  upon  the  ground  that 
the  bills  of  the  sub-contractors  include  the  profits  of  the 
latter,  in  addition  to  the  cost  of  the  labor  and  materials 
furnished  by  them  respectively ;  and  they  instance  the 
sub-contract  of  Wills  for  the  mason  and  stone  work,  in 
which  the  plaintiffs  agreed  to  pay  Wills  the  cost  of  labor 
and  materials  with  ten  per  cent,  added    for   profit ;   the 

service  within  the  time  limited  for  the  commencement  of  such  fore- 
closure, is  equivalent  to  the  commencement  thereof  within  such 
time,  whether  such  foreclosure  is  regarded  as  an  action  or  special 
proceeding ;  and  that  such  action  or  proceeding  is  not  excepted 
from  the  provisions  of  §  399  by  §  414,  providing  that  '*  The  provi- 
sions of  this  chapter  apply  and  constitute  the  only  rules  of  limiu- 
tion  applicable  to  a  civil  action  or  special  proceeding,  except  in  one 
of  the  following  cases :  (i)  A  case  where  a  different  limitation  is 
specially  prescribed  by  law." 
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very  contract  which  plaintiffs  made  with  these  defend- 
ants. Wills'  charge  for  labor  and  materials  is  $42,250.62^ 
and  his  ten  per  cent,  is  $4,225.06,  making  his  total  bill 
$46,475.68,  upon  which  plaintiffs  claim  ten  per  cent.,  or 
$4,647.56,  thus  charging  defendants  with  ten  per  cent,  on 
the  labor  and  materials  of  the  mason  work  twice  over. 

The  other  sub-contracts  do  not  present  the  point  of 
contention  as  sharply  as  the  Wills  contract ;  but  it  is 
indisputable  that  each  contractor  has' charged  not  only 
what  he  paid  for  labor  and  materials,  but  his  customary 
profit  in  addition  thereto ;  and  the  question  for  our 
determination  is  whether  the  plaintiff  shall  be  allowed  the 
amount  of  these  sub-contracts  as  **  the  cost  of  labor  and 
material." 

The  plaintiffs  contend  that  defendants  themselves 
have  construed  their  agreement  in  conformity  with  the 
plaintiffs'  view  by  recognizing  the  employment  of  sub- 
contractors ;  having  recommended  one  party  to  plaintiffs, 
with  a  request  to  give  him  an  opportunity  to  figure  upon 
the  plumbing  work,  and  having  expressed  a  wish  that 
Wills  should  do  the  mason  work.  Defendants  claim  that 
this  was  not  inconsistent  with  their  contract,  and  in  na 
wise  bound  them  to  pay  more  than  the  stipulated  price^ 
viz.,  the  cost  of  labor  and  material. 

What  is  a  reasonable  construction  of  the  contract 
must  be  gathered  from  the  circumstances  of  the  case,  the 
work  to  be  done  and  the  usages  of  business  as  known  to 
both  parties.  This  was  a  contract  for  the  taking  down  of 
an  old  structure,  excavating  for  a  new  one  and  erecting  a 
large  and  costly  building,  which  required  the  co-operation 
of  a  number  of  different  trades,  and  the  whole  work  was 
to  be  completed  within  a  comparatively  short  period. 
The  custom  of  apportioning  building  work  among  persons 
engaged  in  the  several  trades  was  known  to  and  recognized 
by  defendants,  and  is  so  generally  understood  that  unless 
the  contrary  appears  we  must  consider  that  the  parties 
entered  into  this  contract  with   the  understanding   that 
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that  course  was  to  be  pursued.  It  is  not  pretended  that 
defendants  understood  that  the  plaintiffs  were  masters  of 
all  mechanical  crafts,  or  were  to  attempt  to  erect  the 
building  without  the  assistance  of  experts  in  the  several 
trades  ;  that  they  were  to  purchase  material  at  first  cost, 
hire  the  laborers  and  produce  a  completed  structure,  the 
mechanical  execution  of  which,  in  every  department, 
should  be  as  perfect  as  if  each  department  had  been  under 
the  charge  of  competent  contractors. 

It  is  more  reasonable  to  conclude  that  what  the  parties 
intended  by  the  cost  of  labor  and  material  was  the  actual 
charge  of  the  several  contracting  mechanics  for  the  por- 
tion of  the  work  done  by  each  and  his  profit  upon  what 
he  paid  his  workmen,  and  the  price  of  the  material  they 
used,  as  it  represented  the  necessary  expenses  of  super- 
vision and  skill  in  directing  and  performing  the  work  in  a 
workmanlike  manner,  and  the  maintenance  of  facilities 
for  the  proper  performance  of  his  contract.  Thus,  Wills* 
ten  per  cent,  represented  his  own  supervision  over  the 
mason  work,  the  proportional  expenses  of  his  shop, 
employees,  etc.,  and  was  as  much  a  part  of  the  actual  cost 
of  labor  and  materials  as  the  wages  of  his  foreman,  and 
was  necessary  in  order  that  the  mason  work  should  be 
executed  by  a  competent  expert  in  that  trade. 

Were  the  plaintiffs  to  go  into  the  market  and  purchase 
material,  they  would  still  be  paying  a  profit  to  the  dealers, 
and  yet  it  cannot  be  pretended  that,  in  order  to  save  this 
expense  to  the  defendants,  they  were  bound  to  manu- " 
facture  such  material  themselves;  and  if  they  hired 
laborers  and  set  over  them  competent  superintendents,  it 
would  not  be  contended  that  they  had  to  pay  the  com- 
pensation of  the  latter  out,  of  their  own  percentage.  The 
common  understanding  of  the  cost  of  labor  and  materials 
in  the  erection  of  such  a  structure  as  was  contemplated  in 
the  contract  of  the  defendants  is  the  customary  charge  of 
contractors  for  doing  such  work  and  furnishing  such 
material.     The  ten  per  cent,  to  be  paid  to  the  plaintiffs 
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was  simply  a  means  of  confining  the  whole  expense  of 
erecting  the  building  to  a  certain  percentage  upon  the 
actual  cost  of  each  of  the  several  portions  of  the  work 
and  to  fix  a  limit  upon  the  plaintiffs'  compensation,  and 
not  to  provide  a  novel  and  extraordinary  method  of  erect- 
ing a  large  building. 

In  this  view  of  the  contract  the  case  was  properly 
tried,  and  the  evidence  developed  that  the  several  por- 
tions of  the  work  were  done  at  a  fair  and  reasonable  price 
and  that  the  plaintiffs  were  entitled  to  recover  as  claimed. 
No  error  is  pointed  out  by  the  exceptions  which  requires 
a  new  trial.  The  court  correctly  ruled  that  as  between 
the  contractor  and  the  owner  of  the  property,  the  lien  was 
effected  when  the  proper  notice  was  filed,  and  is  not 
affected  by  the  failure  to  serve  notice  of  claim  upon  the 
owner  (Kenny  v,  Apgar,  93  N.  V.  539;  Kelly  v.  Bloom- 
ingdale,  139  Id.  343).  The  case  of  the  Cream  City  Fur- 
niture Co.  V,  Squier  (2  Misc,  R.  438)  does  not  hold  the 
contrary.  The  decision  in  that  case  concerned  only  the 
insufficient  verification  of  the  notice. 

The  judgment  is  affirmed,  with  costs. 

BOOKSTAVER  and  Pryor,  JJ.,  concurred. 


ETTLINGER  v.  PERSIAN   RUG  &   CARPET  CO. 

N.  V.  Court  of  Appeals,  April,  1894. 

[Affirming  66  Hun,  94.] 

1.  Foreclosure^  The  holder  of  bonds  secured  by  a  trust  mortgage 
on  chattels  is  not  bound  to  make  a  previous  demand  upon  the 
trustee  to  foreclose  before  bringing  an  action  in  his  own  name, 
where  the  trustee  has  left  the  country,  and  the  mortgaged  prop- 
erty will  be  lost  before  he  can  be  reached  ;  or,  if  he  could  be 
reached,  there  is  sufficient  reason  to  believe  that  he  would  be 
mentally  incapable  to  act. 
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2.  The  samg.]  Nor,  in  such  a  case,  is  the  bondholder  required  to 
apply  for  the  appointment  of  a  new  trustee  to  bring  the  ac- 
tion ;  such  a  course  would  present  the  same  difficulty  of  re- 
quiring the  incompetent  trustee  to  be  notified  before  a  new  one 
could  be  appointed,  and  the  court  can  as  well  proceed  in  an 
action  by  the  bondholder  as  in  one  by  a  trustee. 

Appeal  by  defendant  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  first  department,  reversing  a 
judgment  of  the  Special  Term,  which  dismissed  the  com- 
plaint, and  granting  a  new  trial. 

The  action  was  brought  by  Louis  Ettlinger  against  the 
Persian  Rug  and  Carpet  Company,  Theodore  Schumacher 
and  Paul  M.  Krause,  to  foreclose  a  chattel  mortgage  exe- 
cuted by  the  defendant  company  to  the  defendant,  Paul  M. 
Krause,  as  trustee,  to  secure  certain  bonds,  of  which  plaint- 
iff and  the  defendant,  Schumacher,  had  become  owners. 

The  complaint  alleged  in  addition  to  the  usual  allega- 
tions necessary  to  foreclosure,  that  the  defendant  corpora- 
tion was  insolvent ;  that  its  assets  consisted  of  heavy 
machinery  on  the  premises  occupied  by  it,  and  which  could 
not  be  moved  without  great  expense ;  that  an  action  for 
rent  had  been  commenced  against  it  and  proceedings  to  dis- 
possess were  threatened  ;  and  that  the  trustee  of  the  mort- 
gage, the  defendant,  Paul  M.  Krause  was  in  Germany  and 
had  become  incurably  insane.* 

The  answer  of  the  defendant,  Theodore  Schumacher, 
denied  the  above  allegations  of  the  complaint ;  and  alleged 
that  the  plaintiff  had   never  made  any  demand  that  the 

*  The  allegation  on  this  point  was  as  follows :  "  That  the  defend- 
ant, Paul  M.  Krause,  the  trustee  under  said  mortgage,  is  in  a 
foreign  country,  and  upon  information  and  belief  alleges  that  said 
Paul  M.  Krause  did.while  in  Germany,  become  violently  and  incur- 
ably insane,  and  that  he  is  now  confined  in  a  lunatic  asylum  at 
Frankfort,  in  the  Empire  of  Germany,  and  cannot  act  upon  said  mort- 
gage as  trustee  to  preserve  and  sell  said  property  for  the  benefit  of 
said  bondholders." 
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mortgage  be  enforced  by  the  trustee  named  in  the  mort- 
gage, nor  applied  for  the  appointment  of  a  new  or  substi- 
tuted trustee ;  and  that  the  action  had  not  been  brought 
in  good  faith  for  the  purpose  of  enforcing  the  mortgage 
for  the  equal  benefit  of  all  the  bondholders,  but  for  the 
purpose  of  obtaining  a  preference  to  the  plaintiff  himself. 

The  Special  Term  dismissed  the  complaint  on  the 
ground  that  the  action  should  have  been  brought  by  the 
trustee  ;  and  if  he  was  incapacitated  as  claimed,  he  should 
have  been  removed  and  a  new  trustee  appointed  ;  that  it 
was  only  when  a  competent  trustee  refused  to  act  that  a 
court  of  equity  might  be  invoked  directly  by  the  cestui  que 
trust 

The  General  Term  reversed  the  judgment  of  the  Special 
Term  and  granted  a  new  trial,  holding  that  the  facts  alleged 
in  the  complaint  showed  that  it  would  have  been  futile,  if 
not  impossible,  to  have  made  a  demand  upon  the  trustee 
in  time  to  prevent  what  was  feared,  namely,  the  injury  to 
the  property  of  the  corporation  by  its  removal ;  and  that 
such  allegations  supplied  a  reason  for  the  failure  of  the 
trustee  to  begin  the  suit,  and  satisfied  the  requirement 
that  before  the  right  of  the  trustee  to  maintain  the  action 
in  the  first  instance  is  taken  away,  some  statement  must 
be  furnished  the  court  by  which  it  can  see  that  the  injury 
sought  to  be  remedied  would  otherwise  go  unredressed 
(Reported  in  66  Hun,  94). 

Defendant  Schumacher  appealed  to  the  Court  of 
Appeals,  stipulating  that  if  the  order  of  the  General  Term 
was  affirmed,  a  judgment  absolute  might  be  rendered 
against  him. 

Francis  B.  Chedsey,  for  appellant. — I.  The  complaint 
was  properly  dismissed  on  the  ground  that  the  plaintiff 
could  not  maintain  the  action  without  service  of  the  sum- 
mons on  the  trustee.     The  plaintiff,  as  a  beneficiary  of  the 
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trust,  could  have  no  cause  of  action  to  enforce  the  trust 
unless  the  trustee  had  refused  to  do  so,  or  had  so  acted  in 
violation  of  the  trust  as  to  make  a  demand  on  him  unnec- 
essary (Citing  Western  R.  R.  Co.  v.  Nolan,  48  N.  V.  513 ; 
Greaves  v.  Gouge,  69  Id.  1 54 ;  Brinckerhoff  v.  Bostwick, 
88  Id,  52,  54  ;  Crouse  v,  Frothingham,  97  Id.  105). 

II.  It  was  essential  to  the  plaintiff's  right  to  bring  the 
action  that  he  should  have  sought  to  have  the  appellant, 
his  co-beneficiary,  join  with  him  in  bringing  the  action 
(Citing  Code  Civ.  Pro.,  §  448  ;  Hawes  v.  Oakland,  104  U.  S. 
450). 

III.  The  alleged  incompetency  of  the  trustee  to  act  did 
not  confer  the  right  on  the  plaintiff,  as  a  cestui  que  trust, 
to  bring  the  action  ;  it  is  only  when  a  competent  trustee 
refuses  to  sue  that  the  cestui  que  trust  may  bring  the 
action  (Citing  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52; 
Mills  V.  Goodenough,  9  N,  Y.  Supp.  764). 

IV.  The  order  appointing  the  receiver  and  directing  a 
sale  was  entirely  unauthorized,  without  service  of  notice 
of  application  for  the  order  upon  either  the  trustee  or  the 
defendant,  Schumacher  (Citing  Code  Civ.  Pro,,  §  714;  Col- 
well  V.  Garfield  Nat.  Bank,  119  N.  Y.  408;  Judson  v. 
Easton,  58  Id.  664;  Kimball  v.  Farmers'  &  Mechanics* 
Nat.  Bank,  138  Id.  500  ;  Tremaine  v.  Mortimer,  128  Id.  i). 

V.  The  complaint  was  properly  dismissed  on  the  ground 
that  the  action  was  collusive,  and  instituted  with  the  pur- 
pose of  defrauding  the  creditors  of  the  mortgagor  and  the 
defendant,  Schumacher  (Siting  O'Mahoney  v.  Belmont, 
62  N.  Y.  133,  145  ;  Howell  v.  Mills,  53  Id.  322). 

Thomas  P.  Wickes  ( Thomas  W.  Peyton,  attorney),  for 
respondent. — I.  The  court  had  jurisdiction  to  entertain 
the  action  and  to  grant  the  relief  prayed  for  at  the  suit  of 
the  plaintiff,  and  in  such  action  to  appoint  a  receiver  and 
direct  a  sale  (Citing  Butler  v.  Johnson,  \\\  N.  K204; 
Dief  en  thaler  v.  The  Mayor,  etc.,  of  New  York,  Id,  331 ; 
Code  Civ.  /y^.,§449  ;  Hubbell  v.  Medbury,  53  .V.  T,  99; 
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Cridler  v.  Curry,  66  Barb,  337  ;  Bort  v.  Snell,  39  Hun^ 
388  ;  Davies  v.  N.  Y.  Concert  Co.,  41  Id,  492  ;  Brincker- 
hoff  V.  Bostwick,  88  N.  F.  52  ;  Greaves  v.  Gouge,  69  Id, 
154,  155;  Memphis  City  v.  Dean,  8  Wall,  64;  Hollen- 
beck  V,  Donnell,  94  N.  Y,  342  ;  Decker  v,  Gardner,  124 
Id,  334;  Butts  V,  Wood,  37/^.  317;  U.  S.  Trust  Co.  v. 
New  York,  West  Shore,  etc.,  Ry.  Co.,  6  Civ,  Pro.  R,  90; 
Weetjen  v,  Vibbard,  5  Hutty  265  ;  Currier  v.  West  Shore, 
etc.,  R.  R.  Co.,  35  Id,  355  ;  National  Park  Bank  v,  God- 
dard,  131  N,  Y,  494  ;  Jones  on  Chattel  Mortgages ^  §  787 ; 
Beach  on  Receivers,  §§  538,  602  ;  Matter  of  Dekay,  4  /lz/]f^, 
403  ;  Matter  of  Craig,  i  Barb,  33  ;  Graham  v.  DeWitt,  3 
Bradf,  186;  Story* s  Equity  Pleadings,  §  76',  Gluck  & 
Becker  on  Receivers  of  Corporations,  §  39  ;  Crane  v.  Ford, 
Hopk,  Ch,  114;  Devissee  v,  Blackstone,  6  Blatchf,  235  ; 
First  Nat.  Bank  of  Cleveland  v,  Shedd,  \2\  U,  5.74; 
Smith  V,  Consolidated  Stage  Co.,  28  How,  Pr.  377). 

II.  The  objection  to  the  maintenance  of  the  action  is 
not  that  the  court  has  not  jurisdiction  of  the  subject  mat- 
ter or  of  the  person,  but  that  plaintiff  had  not  legal  capa- 
city to  sue,  or  has  failed  to  join  a  necessary  co-plaintiff, 
and  this  objection  not  being  taken  by  demurrer  is  waived 
(Citing  Code  Civ.  Pro,,  §  488,  subds.  3,  5  ;  Secor  v,  Pendle- 
ton, 47  Bun,  283  ;  Home  Insurance  Co.  v,  Pennsylvania  R. 
R.  Co.,  II  Id.  182  ;  Sullivan  v,  N.  Y.,  etc.,  Cement  Co.,  119 
N,  Y,  348). 

Finch,  J. — The  determination  of  a  single  question 
discussed  on  the  argument  will  dispose  of  this  appeal. 
The  plaintiff  was  one  of  two  bondholders  protected  by  a 
trust  mortgage.  His  complaint  showed  all  the  facts 
necessary  to  a  judgment  of  foreclosure  if  the  action  had 
been  brought  by  the  trustee,  and  sought  to  justify  his 
intervention  as  bondholder  and  plaintiff  in  the  action  upon 
the  ground  that  the  trustee  had  left  this  country,  and  was 
somewhere  in  foreign  parts,  and  had  become  insane.  On 
the  trial  the  fact  of  such  absence  was  shown ;  that  the 
Vol.  XXXI.— 20 
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family  of  the  trustee  had  also  departed  to  join  him  abroad, 
and  that  inquiries  made  in  natural  and  reasonable  direc- 
tions were  answered  b-  the  statement  that  the  trustee 
had  become  insane. 

The  Special  Term  dismissed  the  complaint  upon  the 
ground  that  the  bondholder  could  not  sue  where  there 
was  a  competent  trustee  unless  the  latter  refused  to  act, 
and  where  the  trustee  had  become  incompetent  it  was 
necessary  first  to  procure  the  appointment  of  a  new 
trustee.  The  dismissal  of  the  complaint  did  not  go  upon 
any  failure  of  proof,  but  assuming  the  allegations  of  the 
complaint  to  have  been  established,  still  held  that  the 
plaintiff  could  not  sue  for  a  foreclosure. 

An  appeal  was  taken  to  the  General  Term,  which  re- 
versed the  judgment  and  ordered  a  new  trial.  Instead  of 
going  back  and  presenting  his  defense  so  far  as  he  had 
one,  the  defendant,  who  was  the  remaining  bondholder, 
and  for  whose  interest  a  foreclosure  was  as  much  of  a 
necessity  as  for  that  of  the  plaintiff,  adopted  the  perilous 
experiment  of  an  appeal  to  this  court,  with  the  required 
stipulation  for  judgment  absolute. 

It  appeared  on  the  argument  that  the  defendant  was 
injured  only  at  a  single  point — not  by  the  foreclosure,  not 
by  its  natural  and  proper  result,  not  even  by  the  appoint- 
ment of  a  temporary  receiver,  but  by  a  sale  of  the  property 
claimed  to  have  been  collusive,  and  which  vested  title  in 
the  plaintiff  for  less  than  the  real  value.  All  that  could 
have  been  remedied  on  a  new  trial.  A  re-sale  could  have 
been  ordered,  or  the  plaintiff  compelled  to  account  for  the 
property  at  its  just  and  fair  value,  which  would  hare 
given  to  the  defendant  everything  to  which  he  was 
entitled.  Seeing  the  situation,  and  observing  the  defend- 
ant's danger,  we  suggested  to  his  counsel  on  the  argument 
the  prudence  of  escaping  it  by  a  withdrawal  of  his  appeal. 
He  declined  the  suggestion,  and  if  any  hardship  results  it 
will  not  be  the  fault  of  the  court. 

We  are  satisfied  that  the  plaintiff  had  the  right  to 
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maintain  the  action,  and  that  fact  alone  justified  the 
reversal  of  the  judgment  by  the  General  Term.  It  is 
conceded  that  the  beneficiary  may  sue  where  the  trustee 
refuses,  but  that  is  because  there  is  no  other  remedy,  and 
the  right  of  the  bondholder  otherwise  would  go  unre- 
dressed. The  doctrine  does  not  rest  rigidly  upon  a  tech- 
nical ground,  but  upon  a  substantial  necessity.  In  the 
case  of  a  corporation,  a  stockholder  may  sue,  not  because 
it  refuses,  but  because  those  who  represent  it  are  the  very 
parties  who  have  committed  the  wrong  (BrinckerhofI  v. 
Bostwick,  88  N,  Y.  52).  In  that  case  we  said  that  a 
demand  upon  the  corporation  to  sue  would  be  '*  futile  *' 
and  so  was  '*  unnecessary,"  and  since  the  action  could  not 
be  "  effectually  prosecuted  in  that  form,"  the  shareholders 
might  sue.  What  occurred  in  the  present  case  was  tanta- 
mount to  and  an  equivalent  of  a  refusal  by  a  trustee.  He 
had  gone  beyond  the  jurisdiction  ;  the  whole  apprehended 
mischief  would  be  consummated  before  he  could  be 
reached ;  and  if  reached  there  was  sufficient  reason  to 
believe  that  he  was  incompetent. 

But  the  Special  Term  say  that  in  such  event  a  new 
trustee  should  have  been  appointed.  That  simply  repro- 
duces the  same  difficulty  in  another  form,  for  a  court 
would  hardly  remove  a  trustee  without  notice  to  him  and 
giving  him  an  opportunity  to  be  heard.  And  why  should 
a  new  appointment  be  made  when  any  one  of  the  bond- 
holders can  equally  do  the  duty  of  pursuing  the  fore- 
closure ?  The  court,  in  such  an  action,  takes  hold  of  the 
trust,  dictates  and  controls  its  performance,  distributes 
the  assets  as  it  deems  just,  and  it  is  not  vitally  important 
which  of  the  two  possible  plaintiffs  sets  the  court  in 
motion.  The  bondholders  are  the  real  parties  in  interest ; 
it  is  their  right  which  is  to  be  redressed,  and  their  loss 
which  is  to  be  prevented  ;  and  any  emergency  which 
makes  a  demand  upon  the  trustee  futile  or  impossible, 
and  leaves  the  right  of  the  bondholder  without  other 
reasonable  means  of  redress,  should  justify  his  appearance 
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as  plaintiff  in  a  court  of  equity  for  the  purpose  of  a  fore- 
closure. 

It  is  unnecessary  to  consider  or  discuss  other  questions^ 
which  were  numerous.  What  we  have  said  requires  us  to 
affirm  the  order  of  the  General  Term  and  award  judgment 
absolute  against  the  defendant  upon  his  stipulation,  with 
costs. 

All  the  judges  concurred. 


LARNED   V.   DONOVAN. 

N.  Y.  Supreme  Court,  Special  Term,  First  District ; 
April,  1894. 

,  Judgments  and  decrees^  In  an  action  against  a  mortgagee  and 
his  assignee  to  cancel  a  mortgage  as  a  cloud  on  plaintiffs'  title, 
on  the  ground  that  the  mortgagee  had  satisfied  the  same  under 
an  agreement  entered  into  by  him  with  plaintiffs  and  his  other 
creditors,  the  prior  assignment  of  the  mortgage  being  fraudu- 
lently concealed, — held,  that  on  plaintiffs  failing  to  show  them- 
selves entitled  to  the  specific  relief  demanded  (the  assignee 
proving  entitled  to  the  full  amount  of  the  mortgage  as  a  bona 
fide  purchaser),  they  could  not  have  relief  by  the  way  of  a 
money  judgment  against  the  mortgagee,  especially  as  the  dam- 
ages were  unliquidated  and  the  facts  necessary  to  their  ascer- 
tainment had  not  been  proved. 

•  Mortgages  ;  and  assignments  of  the  dedt.]  Though  a  transfer  of  a 
mortgage  without  the  debt  secured  thereby  would  be  ineffect- 
ual, yet  where  a  mortgage  is  given  without  a  bond,  note,  or 
other  evidence  of  the  debt,  merely  stating  that  its  considera- 
tion is  an  agreed  indebtedness  of  a  specified  amount,  an  as- 
signment which  confers  on  the  assignee  the  right  to  receive 
payment  of  the  sum  mentioned  in  the  mortgage  is  a  sufficient 
transfer  of  both  the  debt  and  the  mortgage. 

.  Recording  deeds.^  The  recording  of  an  assignment  of  a  mortgage 
is  constructive  notice  to  a  purchaser  of  the  equity  of  redemp- 
tion. The  provision  of  i  R,  S,  763,  §  41,  that  "the  recording 
of  an  assignment  of  a  mortgage  shall  not  be  deemed  in  itself 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
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representatives,  so  as  to  invalidate  any  payment  made  by  them, 
or  either  of  them,  to  the  mortgagee,"  does  not  include  a  pur- 
chaser from  the  mortgagor.* 

Trial  by  the  court  without  a  jury. 

The  action  was  brought  by  William  Z.  Larned  and 
Anna  T.  E.  Kirtland  against  Daniel  E.  Donovan,  Patrick 
Golding  and  David  B.  Algie. 

The  facts  are  fully  stated  in  the  opinion. 

Larned,  Warren  &  Knapp,  for  plaintiffs. 

Warner  W,  Westervelt  for  defendants. 

Patterson,  J. — The  plaintiffs  seek  relief  against  the 
•defendants,  Donovan  &  Golding,  under  the  following  cir- 
cumstances :  In  1885  the  plaintiffs  were  owners  of  cer- 
tain lots  of  land  at  Ninth  Avenue  and  Sixty-eighth  Street, 
in  the  City  of  New  York,  and  desiring  to  have  them  improv- 
ed by  building  upon  them,  conveyed  them  to  Daniel  B. 
Algie  for  the  expressed  consideration  of  $75, OCX),  and  took 
back  a  purchase  money  mortgage  for  $74,000,  at  the  same 
time  entering  into  an  agreement  with  Algie  to  make 
advances  to  him  from  time  to  time  and  at  certain  stages 
in  the  construction  of  the  buildings,  Algie  agreeing  to 
give  as  security  for  such  advances  a  second  mortgage. 
Algie  entered  upon  the  performance  of  his  contract,  and 
employed  the  defendant  Golding  to  furnish  and  set  up 
the  bluestone  required  for  the  houses  (seven  in  number) 
he  had  contracted  to  build.  Golding  bought  bluestone 
to  the  value  of  about  $2,400  from  Donovan,  and  some  of 
it  was  used  in  these  houses.  Algie,  on  January  II,  1886, 
was  indebted  to  Golding,  and  on  that  day  gave  him  a 

*  Hence,  a  purchaser  of  the  equity  of  redemption  must  search 
for  assignments  of  the  mortgage  before  paying  to  the  mortgagee, 
although  the  heir  or  personal  representative  of  the  mortgagor  need 
not  do  so. 
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mortgage  on  one  of  the  seven  houses  to  secure  the  sum 
$1,130,  declared  in  the  mortgage  to  be  an  agreed  indebt- 
edness of  the  mortgagor  to  the  mortgagee.  There  was 
neither  bond,  note,  nor  other  written  obligation  or  evi- 
dence of  indebtedness  given,  save  as  stated  in  the  mort- 
gage ;  but  it  is  made  satisfactorily  to  appear  that  that 
instrument  was  given  to  secure  Golding  for  the  agreed 
indebtedness.  It  also  appears  that  Golding  bought  blutf- 
stone  of  Donovan,  as  above  stated,  and  that  some  of  such 
stone  was  used  by  Algie  in  the  construction  of  the  houses 
there  can  be  no  reasonable  doubt.  In  March,  1886,  Algie 
became  unable  to  go  on  with  the  work  under  his  contract,, 
and  thereafter  efforts  were  made  by  Mr.  Larned,  one  of 
the  plaintiffs,  to  bring  about  an  arrangement  whereby  the 
work  could  go  on,  and  the  creditors  of  Algie  be  satisfied 
respecting  their  claims.  Such  an  arrangement  was  finally 
made,  one  of  the  terms  and  conditions  being  that  Golding 
should  satisfy  the  mortgage  given  him  by  Algie.  On  or 
about  May  14,  1886,  Golding  executed  a  satisfaction 
piece  of  the  mortgage,  which  was  acknowledged  on  June  26^ 
1886,  and  he  delivered  it  to  Mr.  Larned.  At  the  same 
time  he  handed  Mr.  Larned  a  statement  to  the  effect  that 
Algie  was  indebted  to  him  "  for  material  supplied  at  build- 
ing Sixty-eighth  Street  and  Ninth  Avenue  "  (the  premises 
in  question)  in  the  sum  of  $574.41.  Meanwhile,  and  on  May 
4,  1886,  Golding  had,  by  instrument  under  seal  and  duly 
acknowledged,  assigned  and  transferred  to  the  defendant 
Donovan  the  very  mortgage  he  subsequently  satisfied, 
and  such  assignment  was  recorded  on  May  7,  1886, 
a  week  before  the  satisfaction  piece  was  given.  The 
premises  have  again  become  the  property  of  the  plaintiffs 
in  fee,  and  the  relief  they  ask  is  that  the  mortgage  be 
canceled  as  a  cloud  on  plaintiff's  title,  or  that  it  be  ascer- 
tained what,  if  any,  amount  is  due  Donovan  from  Golding^ 
and  that  a  surrender  and  cancellation  of  the  mortgage  be 
decreed  on  the  plaintiffs  paying  the  amount  found  due^ 
and  that  judgment  for  damages  be  rendered  against  Gold- 


Digitized  by 


Google 


ABBOTT'S    NEW     CASES.  311 

Larned  v,  Donovan. 

ing  for  any  sum  the  plaintiffs  may  be  required  to  pay 
Donovan  to  procure  satisfaction,  etc.,  of  the  mortgage. 

I  am  entirely  satisfied  that  Golding  did  owe  Donovan 
$2,4C»  for  bluestone  furnished  by  the  latter ;  that  some  of 
it  went  into  the  houses,  and  that  the  statement  of  Algie*s 
account  with  Golding,  dated  May  12, 1886,  refers  only  to 
the  amount  of  bluestone  then  supplied  by  Golding,  and 
does  not  and  cannot  operate  to  the  disadvantage  of 
Donovan,  who  was  in  no  way  connected  with  any  of  the 
transactions  or  negotiations  had  at  Mr.  Larned's  ofHce 
respecting  the  settlement,  compromise  or  release  of  the 
claims  of  the  creditors  of  Algie.  There  is  nothing  to 
refute  the  testimony  of  Donovan  on  that  subject,  and  I 
am  satisfied  that  the  mortgage  was  duly  assigned  as 
partial  security  (the  witnesses  say,  in  part  payment)  for 
the  whole  indebtedness  of  Golding  to  Donovan,  and  that 
there  is  nothing  in  the  whole  case  which,  as  a  matter  of 
fact,  can  successfully  impeach  the  title  by  which  Donovan 
holds  the  mortgage.  Nor  do  I  find  in  the  evidence  any- 
thing to  limit  the  rights  of  Donovan,  as  a  bona  fide  holder 
of  the  mortgage,  to  any  amount  less  than  the  whole  sum 
secured  by  it ;  and  hence,  there  cannot  be  a  finding  made 
on  the  facts  of  this  action,  specifying  any  sum  at  which 
the  plaintiffs  may  pay  off  the  mortgage  and  require  satis- 
faction and  cancellation  thereof  by  Donovan.  Nothing 
less  than  the  whole  sum  appears  to  be  the  amount  due, 
and  it  does  not  need  a  decree  of  this  court,  in  this  action, 
to  allow  the  plaintiffs  to  pay  off  the  whole  amount  due  on 
a  mortgage  and  to  require  a  discharge  thereof  on  such  pay- 
ment, no  tender  ever  having  been  made  and  no  refusal  of 
Donovan  to  satisfy  the  mortgage  on  payment  in  full  hav- 
ing been  shown.  He  cannot  be  put  in  the  wrong  respect- 
ing the  substantial  question  in  this  action  and  have  judg- 
ment rendered  against  him,  when  no  application  has  ever 
been  made  to  him  to  satisfy  the  mortgage  on  tender  of 
the  whole  amount. 

Nor  can  I  see  how  any  money  damages  can  be  re- 
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covered  against  Gelding  in  this  action.  His  duplicity 
was  great,  and  he  was  unable,  on  the  stand,  to  excuse  or 
palliate  it ;  but  no  recovery  can  be  had  against  him  now, 
because,  if  for  no  more  substantial  reason,  the  amount  of 
damages  sustained,  if  any,  has  not  been  proved.  Incon- 
testably,  a  court  of  equity  having  jurisdiction  of  parties 
and  subject  matter  may,  in  many  cases,  on  the  failure  of  a 
plaintiff  to  show  his  right  to,  or  where,  by  reason  of  changed 
circumstances,  the  court  could  not  effectively  grant  the 
specific  relief  demanded,  prevent  a  failure  of  justice  by 
directing  a  money  judgment,  as  in  the  case  of  a  bill  for 
specific  performance.  The  recent  cases  in  this  State  have 
carried  that  rule  very  far,  and  a  fair  illustration  of  its 
application  is  in  Valentine  v,  Richardt  (126  N,  Y,  272), 
where  a  fraudulent  grantee  who  conveyed  land  to  a  Ufia 
fide  purchaser  was  compelled  to  pay  to  the  real  owner  the 
purchase  money,  not  as  damages,  but  as  a  substitute  for 
the  land  itself,  he  being  charged  as  a  trustee  ex  maleficio. 
But  such  cases  do  not  apply  here.  Nothing  is  asked  as 
against  Golding,  but  (in  a  certain  contingency)  damages 
unascertained  and  unliquidated.  Even  if  they  might  be 
recovered,  the  factors  necessary  to  their  ascertainment  are 
wanting. 

It  is  claimed  by  the  plaintiff  that  the  title  to  the 
mortgage  was  not  vested  in  Donovan  by  the  assignment 
from  Golding,  for  the  reason  that  nothing  was  actually 
transferred  but  the  naked  security,  without  the  principal 
debt  or  a  bond  or  note  or  other  obligation,  the  evidence  of 
such  debt.  It  is  true  that  an  attempt  to  make  title  to  a 
mere  security  without  transferring  the  obligation  to  which 
it  is  collateral  is  a  futility,  and  that  the  incident  passes 
only  by  grant  of  the  principal,  and  not  the  principal  by 
transfer  of  the  incident  (Merritt  v,  Bartholick,  36  N,  Y, 
44).  But  what  must  be  transferred  with  the  security  is  the 
debt.  It  is  not  needful  that,  under  all  circumstances, 
there  should  be  either  bond,  note,  or  other  formal  written 
evidence  of  the  debt.     The  consideration  of  the  mortgage 
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made  by  Algie  to  Golding  was  an  **  agreed  indebtedness 
then  recently  incurred,  of  $1,130,"  and  that  is  expressed 
in  the  mortgage  and  nowhere  else  and  by  no  other  instru- 
ment. The  assignment  from  Golding  to  Donovan 
expressly  sets  over  the  right  to  receive  payment  of  the 
sum  mentioned  in  the  mortgage ;  that  is,  the  amount  of  the 
agreed  indebtedness  of  the  mortgagor  to  the  mortgagee, 
and  thus  it  is  shown  that  the  principal  debt  of  Algie  to 
Golding  was  assigned  to  Donovan. 

It  is  further  urged  that  the  equities  of  the  plaintiffs 
cannot  be  defeated,  because  they  are  not  bound  by  the 
assignment  of  the  mortgage,  they  being  without  notice 
thereof.  That  assignment  was  recorded  May  7,  1886, 
some  days  before  Golding  gave  the  satisfaction  piece  of 
the  same  mortgage  to  the  plaintiffs.  It  is  argued  that 
such  recording  does  not  constitute  constructive  notice  to 
the  plaintiffs,  and  in  support  of  this  contention  reference 
is  made  to  §  41  of  the  statute  relating  to  recording  deeds 
(i  R,  S,  763),  which  enacts  that  **  the  recording  of  an 
assignment  of  a  mortgage  shall  not  be  deemed,  in  itself, 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or 
personal  representatives,  so  as  to  invalidate  any  payment 
made  by  them,  or  either  of  them,  to  the  mortgagee."  I 
fail  to  see  how,  by  any  process  of  reasoning,  or  by  what 
analogy,  this  provision  of  the  Revised  Statutes  can  affect 
this  case.  It  relates  only  to  payments  made  by  a  mort- 
gagor or  his  heirs,  etc.,  to  a  mortgagee,  and  does  not,  in 
terms  nor  by  any  implication,  refer  to  the  owner  of  the 
equity  of  redemption,  and  this  has  been  distinctly  held 
(Brewster  v.  Carnes,  103  N.  V.  556). 

The  complaint  must,  therefore,  be  dismissed  as  to  the 
defendant,  Donovan,  on  the  merits,  but  without  costs. 
They  are  withheld  because  he  has  stood  by  all  these  years 
and  never  asserted  a  claim  under  or  sought  to  enforce  the 
mortgage,  and  has  byhissupineness  encouraged  the  plaint- 
iffs to  believe  that  they  had  some  equity  superior  to  his 
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rights,  and  this  suit  having  been  brought  in  good  faith,  to 
ascertain  what  the  relative  rights  of  the  parties  are. 

The  complaint  is  also  dismissed  as  to  Golding,  but  not 
on  the  merits,  and  without  costs,  because  of  his  gross 
deceit  in  dealing  with  the  plaintiffs. 

Findings  settled  ;  the  attorney  for  defendant  Donovan 
will  make  an  engrossed  copy  of  all  the  findings  made,  and 
present  it  for  signature  within  .three  days,  and  on  giving 
two  days'  notice  of  settlement  of  decree  to  the  plaintiffs 
attorneys. 


KUJEK   V.  GOLDMAN. 

N.  Y.  Court  of  Common  Pleas  ^  General  Term;  May,  1894. 

1.  Husband  and  wife i\  A  husband  who  was  induced   to  contract  a 

marriage  through  fraudulent  representations  as  to  the  bride's 
chastity,  made  both  by  her  and  the  man  with  whom  she  had 
previously  had  illicit  intercourse,  cannot  maintain  an  action 
against  his  wife  to  recover  damages  for  the  fraud ;  but  his  in- 
capacity to  sue  her  does  not  exonerate  from  liability  the  person 
who  joined  with  her  in  committing  the  wrong.* 

2.  Pleading  ;  conspiracy?^  On  a  complaint  charging  several  defend- 

ants with  fraudulently  conspiring  to  deceive  plaintiff,  recovery 
for  deceit  may  be  had  against  one  alone,  if  the  evidence  against 
him  is  sufficient,  though  there  be  not  enough  to  establish  the 
guilt  of  the  others. 

3.  Fraud,]  Where  plaintiff  was  induced  by  the  fraudulent  represen- 

tations of  defendant  to  marry  an  unchaste  woman,  who  gave 
birth  to  an  illegitimate  child  shortly  after  marriage, — held,  that 
plaintiff's  loss  of  the  full  conjugal  society  of  his  wife  because 
of  the  fraud  was  a  "personal  injury"  within  the  meaning  of 
Code  Civ,  Pro.,  %  3342,!  for  which  an  action  could  be  maintained. 

*  Compare  the  preceding  case. 

t  That  section  defines  personal  injury  as  including  "libel,  slan- 
der, criminal  conversation,"  and  other  specified  torts,  and  also  any 
"other  actionable  injury  to  the  person  either  of  the  plaintiff  or  of 
another." 
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4.  The  sam^.]  In  such  an  action,  defendant  cannot  be  permitted,  as 

a  defense,  to  avail  himself  of  plaintiff's  ratification  of  the  mar- 
riage upon  his  discovery  of  the  fraud,  since  the  right  to  repu- 
diate the  marriage  and  have  it  annulled .  was  personal  to 
plaintiff. 

5.  I^orms.]  Form  of  a  complaint  against  wife  and  seducer  before 

marriage,  for  conspiracy  in  inducing  the  marriage. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
N.  Y.  City  Court  affirming  a  judgment  in  favor  of  plaint* 
iff  entered  upon  a  verdict  of  a  jury ;  and  also  from  an 
order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  by  Johann  August  Kujek 
against  a  man  named  Goldman,  hereinbelow  designated  as 
G.,  and  plaintiff's  wife,  hereinbelow  designated  as  K. 

The  complaint  alleged  as  follows  : — 

**  I.  Upon  information  and  belief,  that  prior  to  Jan- 
uary 17,  1 891,  the  defendant  K.  was  single  and  unmar- 
ried, her  name  being  K.  M.,  and  that  she  was  a  domestic 
in  the  employ  of  the  defendant  G. 

*'  II.  Upon  information  and  belief,  that  prior  to  Jan- 
uary 17,  '1891,  the  said  defendant  K.,  then  K.  M.,  and  the 
defendant  G.,  had  sexual  intercourse  and  connection  at 
different  times,  by  reason  whereof  the  defendant  K. 
became,  on  January  17,  1891,  and  was  on  that  day 
pregnant  and  in  the  family  way  with  child,  which  both 
defendants  knew  at  that  time. 

"  III.  Upon  information  and  belief,  that  thereupon 
the  defendants  wrongfully  and  unlawfully  agreed  and 
conspired  together  to  conceal  such  pregnancy  of  the  de- 
fendant K.,  and  to  induce  and  obtain  this  plaintiff  to- 
many  the  defendant  K.,  and  in  pursuance  of  such  con^ 
spiracy,  and  in  order  to  protect  the  defendant  G.  from 
the  consequence  of  the  pregnancy  of  the  defendant  K.,  and 
to  induce  the  plaintiff  to  marry  her,  and  burden  upon  him 
the  support  of  such  child,  represented  to  plaintiff  that 
she,  the  said  defendant  K.,  was  a  decent,  virtuous  andi 
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respectable  unmarried  woman,  and  that  this  plaintiff 
believing  the  same,  and  not  knowing  that  the  defendants 
had  sexual  intercourse  together  and  with  each  other, 
or  that  the  defendant  K.  was  pregnant  and  sick  with 
child,  did,  on  January  17,  1891,  mzxxy  the  defendant  K., 
then  K.  M. ;  the  other  defendant,  G.,  being  a  witness  to 
such  marriage  ;  and  that  plaintiff  would  not  have  married 
the  defendant  K.  if  he  had  been  aware  of  the  facts  herein- 
before alleged. 

**  IV.  That  after  his  marriage  with  the  defendant  K., 
she  gave  birth  to  a  child,  which  this  plaintiff  alleges,  upon 
information  and  belief,  to  be  the  child  of  defendant  G., 
and  not  the  child  of  this  plaintiff. 

**  V.  That  by  reason  of  the  foregoing  conspiracy  and 
wrongful  acts  of  the  defendants,  this  plaintiff  has  sus- 
tained damages  in  the  sum  of  two  thousand  dollars. 

"  Wherefore,"  etc. 

The  answer  of  the  defendant  Goldman  was  substan- 
tially a  general  denial.  The  defendant  K.  interposed  no 
defense,  and  the  action  as  to  her  was  abandoned. 

At  the  trialy  the  court  denied  the  motions  of  the 
defendant  G.  to  dismiss  the  complaint  and  to  direct  a  ver- 
dict, and  the  jury  found  a  verdict  for  plaintiff. 

The  General  Term  of  the  N.  Y.  City  Court  held  that 
the  action  was  maintainable,  and  affirmed  the  judgment 
for  plaintiff. 

Defendant  appealed  to  this  court. 

Wheeler  H.  Peckham  {Max  Altmayer,  attorney),  for 
appellant. — I.  Assuming  that  appellant  perpetrated  or 
conspired  to  perpetrate  a  legal  fraud  upon  plainti/f,  the 
fraud  was  condoned  and  ratified  by  the  conduct  of  the 
plaintiff  subsequent  to  his  discovery  of  the  facts  (Citing 
MuUer  v,  Muller,  21  Weekly  Dig,  287;  Reynolds?/.  Rey- 
nolds, 3  Allen  (Mass,)  605  ;  Bigelow  on  Fraud,  553,  «.  6; 
Hobertson  v.  Cole,  12   Tex,  356;  Baker  v.  Baker,  13  CaL 
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87,  93  ;  Scott  V.  Schufeldt,  5  Paige  Ch,  43  ;  Montgomery 
V.  Montgomery,  3  Barb.  Ch.  132). 

II.  No  cause  of  action  was  proven  and  the  motion  to 
dismiss  should  have  been  granted*(Citing  Cooley  on  Torts, 
chap.  I,  pp.  3, 4  ;  Evans  v,  Carrington,  2  De  Gex,  Fisher  & 
Jones,  481  ;  Crehore  v.  Crehore,  97  Mass.  330). 

III.  There  was  no  proof  of  damage  (Citing  Withee  v. 
Brooks,  65  Me.  14 ;  Price  v.  Price,  75  N.  Y.  244). 

IV.  Plaintiff's  remedy,  if  any,  was  to  annul  the  mar- 
riage (Citing  Cooley  on  Torts,  238  ;  Freethy  v.  Freethy,  42 
Barb.  641  ;  Longendyke  v.  Longendyke,  44  Id.  366  ;  Wel- 
lington V.  Small,  3  Cush.  145  ;  Parker  v.  Huntington,  2 
Gray,  124 ;  Brown  v.  Matheson,  i^  Allen,  499). 

August  P.  Wagener,  for  respondent. 

BISCHOFF,  J. — Though  the  defendant-appellant  on  the 
trial  denied  his  concubinage  with  the  plaintiff's  wife,  the 
paternity  of  the  child  born  subsequent  to  the  marriage, 
and  the  making  of  any  representation  of  the  woman's 
chastity  to  induce  the  plaintiff  to  marry  her,  the  testi- 
mony of  the  plaintiff  and  of  his  wife  was  abundant 
to  establish  the  facts  denied  and  conspicuously  de- 
nounced the  denials  as  untrue.  Nor  were  the  represen- 
tations mere  matter  of  opinion.  The  illicit  relations  which 
had  subsisted  between  the  defendant-appellant  and  the 
woman  endowed  the  former  with  personal  knowledge  of 
her  defilement.  When,  therefore,  he  represented  her 
to  be  chaste,  he  was  aware  that  the  contrary  was  the  fact. 
Hence,  his  representation  was  a  misrepresentation  of  a  fact. 
It  was  the  province  of  the  jury  to  determine  the  credibil- 
ity of  the  witnesses  called  to  support  or  refute  the  allega- 
tions of  the  complaint,  and  the  jury  having  accepted  the 
facts  as  they  were  testified  to  by  the  plaintiff  and  his  wife, 
we  may  marvel  at  the  former's  credulity,  but  are  concluded 
upon  the  facts  by  the  judgment  of  affirmance  of  the  court 
below,  in  the  presence  of  evidence,  however  slight  or  how- 
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ever  incredible  it  may  seem  to  us,  which  tends  to  support 
the  verdict  in  its  essential  particulars. 

The  action  was  not  maintainable  by  the  plaintiff  against 
his  wife  because  of  her  participation  in  the  fraud  perpe- 
trated upon  him.  The  common  law  unity  of  husband  and 
wife  operates  to  preclude  either  spouse  from  successfully 
maintaining  an  action  for  damages  in  tort  against  the 
other  [Am,  &  E?tg,  Ency.  of  Law,  vol.  9,  p.  823  ;  Dicey  on 
Parties,  ch.  16,  rule  67,  p.  297;  Schultz  z/.  Schultz,  89  N. 
V.  644,  reversing  27  Hun,  26  ;  Abbott  v,  Abbott,  24  Am. 
R.  27;  Stewards  Husband  and  Wife,  §  53).  The  legal 
incapacity  of  the  wife  to  be  joined  as  a  co-defendant,  how- 
ever, did  not  exonerate  the  defendant-appellant.  Joint 
tori  feasors  may  be  proceeded  against  severally  as  well  as 
jointly  {Cooley  on  Torts,  2d  ed.,  p.  153  ;  Dicey  on  Parties, 
ch.  25,  rule  98,  p.  448);  and  neither  can  object  because 
the  other's  liability  is  not  sought  to  be  enforced  (Dyett  v. 
Hyman  et  al.,  129  iV.  K  351). 

At  common  law  the  husband  was  liable  civiliter  for  his 
wife's  torts,  whether  committed  by  her  before  or  during 
marriage  {Dicey  on  Parties,  ch.  30,  rule  107,  p.  477 ;  Lmw- 
sons  Rights,  Remedies  and  Practice,  vol.  2,  p.  1329  ;  Cooley 
on  Torts,  2d  ed.,  p.  131 ;  Schouler's  Husband  and  Wife,  % 
130,  etc.;  Tyler  on  Infancy  and  Coverture,  p.  359,  etc.; 
Holtz  V.  Dick,  51  Am,  R.  791-823  ;  Rowe  v.  Smith,  45  N, 
F.  230;  Baum  v.  Mullen,  47  Id,  577);  but  this  liability 
has  been  radically  changed  and  he  is  no  longer  liable  for 
her  torts  unless  committed  by  actual  coercion  or  instiga- 
tion of  the  husband  {Laws  of  1890,  ch.  51). 

The  evidence  was  abundant  to  establish  the  collusive 
character  of  the  representations  made  by  the  plaintiff's 
wife  and  the  defendant-appellant  to  induce  the  plaintiff  to 
conclude  marriage  with  the  woman  ;  but,  assuming  that 
this  was  not  so,  it  yet  remained  that  the  defendant-appell- 
ant made  the  false  and  fraudulent  representations,  upon 
the  faith  of  which  the  plaintiff  assumed  the  marriage  rela- 
tion, with  all  the  obligations  of  the  husband  which  the 
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marriage  status  implies.  Hence,  though  the  conspiracy 
charged  was  not  proved,  the  action  was  maintainable  and 
a  recovery  therein  sanctioned,  provided  legal  damage  was 
shown.  *'  Where  the  action  is  brought  against  two  or 
more  concerned  in  the  wrong  done,  it  is  necessary,  in  order 
to  recover  against  all  of  them,  to  prove  a  combination  or 
joint  act  of  all.  For  this  purpose,  it  may  be  important  to 
establish  the  allegation  of  a  conspiracy.  But,  if  it  turn 
out  on  the  trial  that  only  one  was  concerned,  the  plaintiff 
may  still  recover  the  same  as  if  such  one  had  been  sued 
alone.  The  conspiracy  or  combination  is  nothing  so  far  as 
sustaining  the  action  goes,  the  foundation  of  it  being  the 
actual  damage  done  to  the  party"  (Hutchins  v,  Hutchins, 
7  Hillj  104).  **  But,  if  there  be  no  evidence  of  conspiracy, 
the  plaintiff  may  recover  against  one  alone,  where  there  is 
sufficient  evidence  against  him,  though  not  enough  against 
the  other.  This  being  an  action  founded  in  tort,  one 
defendant  may  be  found  guilty  and  the  other  have  a  ver- 
dict in  his  favor.  The  damage  here  is  the  gist  of  the 
action,  not  the  conspiracy.  The  plaintiff  showed  damage, 
and  if  it  resulted  from  the  wrongful  acts  of  the  defendants, 
or  either  of  them,  the  plaintiff  was  entitled  to  recover  " 
(Jones  V,  Baker  et  aL,  y  Cowetty  445  ;  see  also  Sheple  v. 
Page,  12  Vermont^  519,  and  Lee  v.  Kendall,  56  Hun,  610). 
A  more  serious  question  arises  as  to  whether  or  not  the 
plaintiff  has  established  a  legal  right  to  recover  at  all,  as 
against  appellant.  Not  every  wrong  perpetrated  by  one 
person  upon  another  is  actionable.  To  be  actionable  the 
wrong  must  be  accompanied  by  an  injury  to  the  person, 
reputation,  property  or  marital  rights  of  the  plaintiff. 
For  the  wounded  moral  sensibility  of  a  person,  unaccom- 
panied by  an  injury  to  his  person,  reputation,  property  or 
marital  rights,  the  law  will  not  afford  relief  by  way  of 
damages.  A  mere  moral  outrage  inflicted  by  one  person 
upon  another  is  injuria  sine  datnno,  and  the  legal  aphor- 
ism, ubi  jus  ibi  remedium  {Browns  Maxims,  8th  ed.,  p. 
191),   must   be  accepted   with   the   qualification   that   it 
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applies  only  to  a  legal  right  as  distinguished  from  moral 
right  {Cooleyon  Torts,  2d  ed.  p.  20  ;  Sutherland  on  Damages^ 
vol.  I,  §  3).  Accordingly,  when  the  wrongful  act  com- 
plained of  is  not  cognizable  in  law  as  one  for  which 
damages  will  be  awarded,  the  action  is  not  maintainable 
(Comfnercial  Bank  of  Albany  v.  Ten  Eyck,  48  A^.  Y, 
305  ;  People  v.  Stephens,  71  Id.  527,  541  ;  Knapp  v. 
Roche,  94  Id.  329).  But  the  husband  is  entitled  to 
compensation  for  the  loss  of  the  services  of  his  wife 
(Uransky  v.  Dry  Dock,  East  Broadway,  etc.,  R.  R. 
Co.,  118  N.  Y.  304 ;  Blaechinska  v.  Howard  Mission,  etc., 
130  Id.  497),  and  of  such  services  the  plaintiff  was  deprived 
by  the  accouchement  of  his  wife  owing  to  her  pre-marital 
pregnancy  by  the  defendant.  The  injury  to  the  plaintiff's 
property  in  his  wife's  services  was  inflicted  simultaneously 
with  the  marriage  induced  by  the  fraud  of  the  defendant- 
appellant.  Post-marital  accouchement  of  the  wife  indicates 
in  a  degree  the  extent  of  the  injury.  However  sordid  a 
mercenary  consideration  of  the  facts  may  seem,  and  how- 
ever repugnant  it  may  be  to  relieve  the  plaintiff  by  the 
award  of  damages  for  his  wife's  pre-marital  incontinence, 
the  novelty  of  the  case  should  not  be  permitted  to  serve 
as  a  shield  to  the  prepetrator  of  the  fraud  while  the  facts 
may  be  brought  within  the  operation  of  legal  principles 
which  will  sustain  the  recovery  ;  and  were  it  necessary  to 
support  the  cause  of  action  on  the  technical  ground  of  loss 
of  services  alone,  we  are  not  prepared  to  say  the  action 
would  not  lie  ;  but  such  support  is  by  no  means  necessary 
to  the  validity  of  the  judgment,  because  within  the  law 
the  damage  done  plaintiff  by  appellant  is  a  personal 
injury,  and  as  such  may  be  redressed  without  resort  to 
any  technical  fiction  of  the  common  law. 

Our  Code  (§  3342)  classifies  injuries  as  "  injuries  to 
property  "  and  **  personal  injuries,"  and  while  so  classify- 
ing wisely  does  not  attempt  a  definition  thereof ;  it  has 
adopted  practically  the  classification  of  common  la^v  actions 
in   rem   and    m  personam.     The   Code   says:    "Personal 
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injury  includes  libel,  slander,  criminal  conversation,  seduc- 
tion and  malicious  prosecution  ;  also  assault,  battery,  false 
imprisonment,  or  other  actionable  injury  to  the  person 
either  of  the  plaintifif  or  of  another." 

Practically,  after  enumerating  certain  wrongs  denomi- 
nated "  personal  injuries,"  the  Code,  with  a  flexibility  born 
of  common  law  wisdom,  gives  a  test  to  determine  what 
belongs  to  the  classification  "  or  other  actionable  injury  to 
the  person  either  of  the  plaintiff  or  of  another."  The  test 
to  be  applied  is :  If  an  injury  to  the  person  either  of  the 
plaintiff  or  of  another  be  actionable,  it  is  a  personal 
injury. 

The  marital  relation  gives  to  the  husband  as  well  as  to 
the  wife  conjugal  duties  and  rights.  The  rights  and  duties 
are  among  the  most  sacred  that  can  be  cherished  among 
men,  and  it  would  be  an  anomaly  in  our  law  if  the  dis- 
turber of  these  sacred  rights  by  fraud  could  not  be  made 
to  compensate  for  their  loss.  The  degree  of  wrong  to 
such  a  relation  as  manifested  in  the  case  at  bar  can  be 
measured  by  no  rule  of  pecuniary  loss,  nor  is  such  loss 
necessary  to  be  proved  to  support  the  action  (Hermance 
V,  James,  32  How.  Pr.  142  ;  Rinehart  v.  Bills,  82  Mo.  534 ; 
Bennett  v.  Bennett,  116  iV:  K.  584). 

The  true  basis  of  the  action  is  the  loss  of  consortium^ 
or  the  right  of  a  husband  to  the  conjugal  society  of  his 
wife,  and  if  the  husband  can  maintain  an  action  for  entic- 
ing away  his  wife,  he  certainly  ought  to  be  permitted  to 
recover  under  the  conditions  existing  in  the  case  at  bar. 
He  certainly  is  just  as  much  deprived  of  the  comfort, 
aid  and  society  of  his  wife  in  the  latter  as  in  the  former 
case,  and  indeed  the  degree  of  injury  may  be  much 
greater. 

The  novelty  of  the  action  may  be  accounted  for  from 
the  fact  that  the  enabling  acts  relating  to  the  rights  of 
husband  and  wife  and  married  women  have,  while  enlarg- 
ing the  rights  and  privileges  of  the  married  woman,  at  the 
same  time  relieved  the  husband  from  responsibilities  and 
Vol.  XXXI.~2I 
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duties  which  by  common  law  were  borne  by  him.  These 
enabling  acts  have  also  given  to  the  husband  rights  which 
may  entitle  him  to  bring  actions  where  he  otherwise 
would  not  have  had  the  right  to  bring  them. 

At  common  law,  while  the  ordinary  actions  were  pro- 
vided for  by  appropriate  forms,  there  was  also  the  right 
to  have  a  special  action  on  the  case  when  circumstances 
transpired  which  could  not  be  brought  within  the  forms 
of  actions  then  existing.  This  was  done  that  there  might 
be  no  wrong  without  proper  remedy,  either  by  law  as 
settled,  or  within  the  province  of  the  court  to  settle,  to 
meet  appropriately  the  facts  of  the  proposed  action. 

It  is,  therefore,  not  strange  in  this  age,  wherein  the 
complexities  of  business  and  social  life  continually  present 
new  problems  to  solve,  that  facts  should  arise  requiring 
substantially  an  application  of  the  principle  underlying 
the  theory  of  the  action  on  the  case  at  common  law  to 
new  facts  and  circumstances  as  they  may  present  them- 
selves to  the  courts.  The  right  to  so  consider  the  matter 
we  believe  to  have  been  expressly  provided  for  by  the 
Code  in  its  classification  of  personal  injuries  as  indicated 
herein,  and  while,  if  necessary  to  do  so,  we  might  uphold 
the  judgment  in  this  action  upon  the  technical  fiction  of 
loss  of  services,  we  prefer  to  place  it,  where  we  have  no 
doubt  it  properly  belongs,  as  a  personal  injury,  and  as 
directly  affecting  the  true  basis  of  such  an  action  ;  that  is, 
the  loss  to  the  husband  of  his  full  enjoyment  of  the  con- 
jugal society  of  his  wife,  because  of  the  tort  or  fraud  of 
the  defendant. 

The  defendant-appellant  cannot  be  permitted  to  avail 
himself  of  the  plaintiff's  ratification  of  the  marriage  upon 
discovery  of  the  fraud.  The  right  to  repudiate  the  mar- 
riage was  personal  to  the  plaintiff.  His  ratification  of  it 
:may  have  rendered  the  marriage  indissolvable,  but,  in 
analogy  with  the  general  rule,  the  plaintiff  was  permitted 
to  affirm  the  marriage  contract,  and  to  insist  upon  repar- 
ation for  the  injury  inflicted  by  the  fraud.     It  does  not 
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rest  with  the  perpetrator  of  the  fraud  to  insist  that  his 
victim  should  have  availed  himself  of  particular  means 
for  extrication  from  his  predicament. 

No  error  is  presented  by  any  exception  in  the  record. 
The  judgments  of  the  General  and  Trial  Terms  of  the 
^ourt  below  should  be  affirmed,  with  costs. 

Daly,  C.  J.,  concurred. 

Pryor,  J.  [dissenting.] — The  late  m'^ment  at  which 
the  prevailing  opinion  is  submitted  to  me  precludes  the 
possibility  of  an  elaborate  argument  in  support  of  my 
dissent.  I  must  be  content  with  a  simple  statement  of 
the  propositions  of  law  deemed  antagonistic  to  the 
decision  of  the  majority. 

The  action  is  for  deceit ;  and  the  false  representation 
alleged  is  of  the  chastity  of  the  woman  whereby  the 
plaintiff  was  induced  to  marry  her. 

Is  actionable  fraud  predicable  of  such  a  falsehood  ? 
An  affirmative  answer  to  the  inquiry  is  authorized  by  no 
dictum  in  the  books  or  adjudication  in  the  reports. 

If  it  be  said,  ubijus  ibi  remediunty  still  "an  injury 
cognizable  by  law  must  be  shown  to  have  been  inflicted  on 
the  plaintiff**  {Browns  Maxims,  193).  In  the  constitu- 
tion of  actionable  fraud,  damage  is  an*  indispensable 
element;  but  where  is  the  damage  to  the  plaintiff  ?  In 
the  legal  sense  damage  is  pecuniary  detriment.  The  law 
knows  no  measure  or  recompense  for  fraud  otherwise  than 
by  money.  Of  such  damage,  what  has  the  plaintiff 
suffered  ?  It  is  answered,  in  deprivation  of  the  consortium 
and  conjugal  service.  Waiving  the  fact  that  no  loss  of 
consortium  ensued  from  the  fraud — the  plaintiff  continued 
to  cohabit  with  the  woman  after  discovery  of  the  fraud — 
the  loss  of  service,  if  any,  was  not  the  effect  of  a  violation 
of  plaintiff's  marital  right.  At  the  time  of  the  false  rep- 
resentation the  woman  was  not  his  wife.  Supposing  that, 
upon  disclosure  of  the  deceit,  he  had  repudiated  her,  that 
would  not  have  been  in  consequence  of  any  wrong  done 


Digitized  by 


Google 


324  VOLUME    XXXI. 

Kujek  V,  Goldman. 

him  as  husband,  for  at  the  time  of  the  wrong  he  was  not 
a  husband.  On  the  other  hand,  though  he  kept  the 
woman  after  discovery  of  the  fraud,  and  by  reason  of  her 
pregnancy  was  subjected  to  loss,  that  loss  was  still  not 
the  consequence  of  any  violation  of  his  marital  right ;  for 
when  the  fraud  was  practiced  he  had  no  marital  right. 

Every  action  ever  prosecuted  by  a  husband  for  loss  of 
consortium  or  service — crim.  con.,  alienating  affection, 
enticing  away,  personal  injury — was  a  wrong  done  during 
the  subsistence  of  the  conjugal  relation,  and  in  violation 
of  conjugal  right.  Here,  we  repeat,  the  deceit  was  before 
the  marriage,  and  was  without  effect  upon  marital  right. 

The  fraud  in  question  wants  the  essential  elements  of 
an  actionable  tort.  But,  for  the  wrong  of  which  the  plaint- 
iff complains,  the  law  has  provided  an  appropriate  remedy. 
Enticed  by  fraud  into  marriage  with  a  woman  unworthy 
of  his  embraces,  his  redress  was  to  repudiate  her ;  and  the 
court  would  have  absolved  him  from  the  matrimonial  bond. 
He  would  have  been  restored  then  to  his  status  quo,  and 
his  honor  left  without  blemish.  Instead,  however,  of 
recourse  to  the  redress  open  to  him,  he  elects  to  submit  to 
the  fraud,  and  to  abide  by  its  consequences.  He  confesses 
that  he  continued,  for  six  months,  to  cohabit  with  the 
woman  after  the  birth  of  the  bastard  and  the  discovery  of 
the  fraud.  And  yet,  he  asks  the  court  to  compensate  him 
for  a  wrong  which  he  deliberately  ratifies  and  condones. 

Ante-nuptial  pregnancy  by  another  than  the  husband 
is  no  ground  of  divorce  after  cohabitation  with  knowledge 
of  the  fact.  "  Cohabitation  after  knowledge,  would,  of 
course,  be  an  assent  to  the  fraud  **  {Bigelow  on  Frauds  p. 
553,  n,  6).  If  an  assent  to  the  fraud  in  favor  of  the 
wife,  why  not  for  the  benefit  of  her  accomplice  ?  Assent 
to  the  act  is  forgiveness  of  the  actor.  Assent  eliminates 
from  the  act  its  tortious  quality,  and  no  one  thereafter  is 
responsible  for  it  in  an  action  for  damages. 

If,  indeed,  the  plaintiff  were  the  man  of  outraged 
sensibility  he  would  fain  represent  himself,  I  should  be 


Digitized  by 


Google 


ABBOTT'S    NEW     CASES.  325 

King  V.  Brewer. 

disposed  to  stcain  legal  principle  to  the  utmost  in  repara- 
tion of  his  wrong.  But,  when  I  consider  that  he  still  took 
the  woman  to  his  bosom  after  revelation  of  the  shocking 
perfidy  she  had  perpetrated  upon  him ;  that  he  then 
employed  her  in  a  conspiracy  to  extort  money  from  the 
defendant ;  and  that  now  it  is  through  her  instrumentality 
as  a  witness  that  he  recovers  a  judgment  for  two  thousand 
dollars,  I  cannot  but  regard  the  action  as  an  experiment 
in  blackmailing  by  legal  process.  My  associates  view  the 
x:ase  differently ;  but,  such  being  my  conviction  of  its 
character,  I  decline  to  overthrow  fundamental  and  imme- 
morial principles  in  carrying  it  to  a  triumphant  con- 
summation. 


KING   V.   BREWER. 

N.  V.  Superior  Court,  Special  Term;  May,  1894.' 

1.  Marriage;  annulment  for  fraud. ^  A  man's  secret  following  of  a 

criminal  occupation  at  the  time  of  making  an  engagement  of 
marriage  furnishes  a  groqnd  to  the  woman  for  the  annulment 
of  her  marriage  with  him  for  fraud,  where  she  married  him 
after  a  long  acquaintance  and  due  inquiry,  under  a  mistaken 
belief  in  his  reputation  as  a  law-abiding  citizen  of  good  moral 
character,  and  has  not  condoned  his  fraud  by  cohabitation  after 
she  discovered  the  truth.* 

2.  The  same ?^  Defendant,  in  an  action  by  a  woman  to  annul  her 

marriage  for  fraud,  enjoyed  at  the  time  of  the  marriage  a  good 
reputation  in  society  as  a  young  man  who  attended  church 
and  acted  the  part  of  a  law-abiding  citizen,  but  had  for  some 
time  previous  to  the  marriage,  unknown  to  the  plaintiff,  se- 
cretly run  a  pool  room.  The  plaintiff  was  a  young  woman  of 
twenty,  of  good  standing  in  society,  and  had  known  the  defend- 
ant for  some  years  without  learning  anything  to  his  detriment. 
She  had  also  been  assured  as  to  his  character  by  her  brother. 
who  made  inquiries  in  her  behalf  (her  father  being  dead),  and 

*  See  the  next  case. 
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also  by  her  pastor.  A  few  months  after  the  marriage  defend- 
ant was  arrested  for  obtaining  money  under  false  pretences  and 
confined  in  prison.  While  there  the  plaintiff  frequently  visited 
him  under  the  belief  that  it  was  his  first  offence,  but  on  his  re- 
lease shortly  afterward,  having  in  the  meanwhile  discovered 
the  truth,  she  refused  to  cohabit  with  him, — Held^  that  the 
plaintiff's  consent  to  the  marriage  had  been  obtained  by  fraud, 
which  she  had  not  condoned  by  her  subsequent  conduct,  and 
that  she  was  entitled  to  have  it  annulled. 

Trial  by  the  court. 

Action  by  Marther  M.  King  to  annul  her  marriage 
with  Thomas  C.  Brewer  on  the  ground  that  her  consent 
had  been  obtained  by  fraud. 

The  further  facts  are  fully  stated  in  the  opinion. 

James  R.  Fajicher,  for  plaintiff. — We  propose  to  show 
the  progress  which  the  law  has  made  on  this  subject  of 
the  annulment  of  a  marriage  by  commencing  with  the 
common  law  rule  and  following  the  leading  American 
cases  down  to  date. 

I.  Annulment  at  common  law, — "  The  principle  of  the 
common  law  upon  the  question  of  divorcing  for  matter 
existing  at  the  time,  is  well  established.  If  the  marriage 
was  not  forbidden  to  both  parties  by  their  relationship,  it 
was  dissoluble  at  the  instance  of  one  for  pre-contract  and 
impotency"  (3  Dev.  543). 

II.  The  first  American  case. — Scroggins  v.  Scroggins, 
{N.  C.  1832),  3  Devereaux,  535.  This  action  was  brought 
purely  on  common  law  grounds.  There  was  no  statute  to 
call  in  to  aid.  It  decides :  That  where  a  white  man 
marries  a  white  woman,  not  knowing  she  is  pregnant,  and 
five  months  afterward,  she  is  delivered  of  a  mulatto  child,, 
the  husband  is  not  entitled  to  an  annulment.  The  opinion 
goes  on  to  say  :  "  We  know  that  individuals  may  experi- 
ence much  misery  by  an  unhappy  connection,  where 
tempers  are  incompatible  ;  where  there  are  disgusting 
personal   defects,  moral  depravity,   mutual  injuries,  pro- 
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ceeding  even  to  unfaithfulness  and  unchastity  (p.  541). 
.  .  .  We  reconcile  ourselves  to  what  is  inevitable. 
Experience  finds  pain  more  tolerable  than  it  was  expected 
to  be,  and  habit  makes  even  fetters  light  (p.  542).  .  . 
A  married  couple  thus  constrained  may  become,  if  not 
.  devoted  in  their  affections,  at  least  discreet  partners,  striv- 
ing together  for  the  common  good,  and  steady  friends 
(p.  542).  .  .  But  the  fraud  here  consists  in  the  other 
party  not  having  the  qualities  and  character  he  supposed 
her  to  have.  It  would  be  dangerous  to  lay  down  a  rule 
of  that  sort  (p.  544).  .  .  There  is,  in  general,  no  safe 
rule  but  this  :  that  persons  who  marry,  agree  to  take  each 
other  as  they  are,  .  .  •  and  we  cannot  but  say,  that  noth- 
ing could  be  more  dangerous  than  to  allow  those  who 
have  agreed  to  take  each  other  in  terms  for  better,  for 
worse,  to  be  permitted  to  say,  that  one  of  the  parties  is 
worse  than  was  expected,  and,  therefore,  the  contract  ought 
to  be  no  longer  binding  "  (p.  545). 

Upon  this  case  as  a  binding  precedent  it  was  held  in 
Long  V.  Long,  77  N.  Car.  304  (1877),  that  the  husband 
was  not  entitled  to  a  divorce,  although  the  jury  found  that 
the  marriage,  so  far  as  the  plaintiff  was  concerned,  was  pro- 
cured by  the  fraud  of  the  defendant  in  not  disclosing  the 
fact  of  her  then  pregnancy,  and  that  the  plaintiff  immedi- 
ately upon  the  discovery  of  such  fact  separated  himself 
from  her.  The  opinion  proceeds  with  these  remarks :  **  It 
is  also  true  that  in  some  of  our  sister  States,  the  courts 
have  undertaken  to  grant  divorces  in  cases  where  there  was 
fraud  in  procuring  the  marriage  contract.  That  has  been 
done  in  the  very  respectable  courts  of  Massachusetts,  New 
York  and  California.  But  it  is  said  that  they  have  done  so 
under  statutes  expressly  authorizing  it." 

Rodman,  J.,  dissented. 

III.  Massachusetts  opens  the  door. — Reynolds  v.  Rey- 
nolds, 3  Allen,  605  (1862).  This  case  was  brought  under 
a  statute  similar  to  our  own,  in  that  respect  differing  from 
the  two  North  Carolina  cases  given  above.     However,  the 
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Puritanic  spirit  breathed  throughout  both  of  the  North 
Carolina  cases,  while,  as  will  be  seen,  the  Massachusetts 
Court  has  a  more  liberal  spirit,  in  keeping  with  our  times. 
The  court  decides  :  That  where  a  man  marries  a  pregnant 
woman  unwittingly,  not  the  fruit  of  his  loins,  such  fraud  is 
ground  for  divorce. 

The  opinion  further  says:  "  It  follows  that  the  ques- 
tion whether  fraud  exists  sufficient  to  vitiate  a  contract 
always  depends  very  much  on  the  nature  of  the  transac- 
tion, the  means  of  information  possessed  by  the  parties, 
and  their  relative  situation  and  condition  towards  each 
other.  The  only  general  rule  which  can  be  safely  stated 
is,  that  to  render  a  contract  void  on  the  ground  of  fraud, 
there  must  be  a  fraudulent  misrepresentation  or  conceal- 
ment of  some  material  fact.  What  amounts  to  such  mis- 
representation or  concealment,  and  whether  the  fact  mis- 
stated or  so  withheld  is  material,  are  questions  to  be 
decided  according  to  the  circumstances  developed  in  each 
case,  as  it  arises  for  judicial}  determination  **  (pp.  606-7), 
.  .  .  Nor  is  it  unreasonable  that  each  one  should  take 
on  himself  the  burden  of  inquiring  into  representations 
concerning  the  character  and  qualities  of  the  person  whom, 
he  intends  to  marry,  which,  by  the  exercise  of  due  caution 
and  discretion,  can  be  ascertained  to  be  true  or  false, 
instead  of  lying  by  and  using  them  to  defeat  a  contract 
after  it  has  become  executed,  and  a  portion  of  its  fruits 
enjoyed  "  (p.  608). 

We  may  infer  from  the  foregoing  that  if  one  of  the 
parties  has  "  exercised  due  caution  and  discretion  "  in 
attempting  to  ascertain  the  true  character  of  the  other  and 
has  failed,  the  obligation  resting  upon  that  person  has  been 
satisfied. 

IV.  New  Jersey  advances  a  step  further. — Carris  v, 
Carris,  24  N,J,  Eq,  516  (1873).  This  action  was  brought 
upon  common  law  grounds  purely.  There  was  no  statute 
to  aid.  The  court  held  :  That  where  a  wife  was  delivered 
of  a  child  two  and  one-half  months  after  the  marriage,  and 
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the  husband  was  ignorant  of  her  condition  before  the 
marriage,  this  was  a  good  ground  upon  which  to  bring 
an  action  to  annul  the  marriage. 

The  opinion  says  :  *'  The  jurisdiction  sought  in  this 
case  is  to  annul  for  fraud,  for  fraud  in  the  consent,  and  is 
akin  to  that  in  a  case  of  lunacy,  idiocy,  or  infancy,  for 
these  latter  all  have  to  do  with  the  consent  (p.  521). 
.  .  .  As  a  civil  contract  **  (marriage)  "  the  common 
law  holds,  among  other  essentials,  that  consent  is  neces- 
sar>'  to  its  validity  (p.  519).  .  .  The  remaining  part 
of  the  question  under  consideration  is  in  reference  to 
the  sufficiency  of  the  fraud.  This  is  a  delicate  question, 
for  the  relation  is  peculiar,  and  not  like  other  contracts, 
which  may  be  dissolved  by  the  mere  act  of  the  parties. 
Most  serious  considerations  o.f  public  policy  and  good 
morals  affect  it,  and  demand  that  it  should  be  indis- 
soluble, except  for  the  gravest  causes.  The  mere  pres- 
ence of  fraud  in  the  contract  is  not  sufficient  to  dissolve 
it.  Neither  are  false  representations  in  regard  to  famil)*, 
fortune,  or  external  condition  sufficient  (p.  522).  .  .  In 
granting  relief,  courts  should  always  be  careful  that  no 
violence  is  done  to  the  nature  of  the  relation  and  to  sound 
morals.  It  nriust  be  extraordinary  fraud  alone  that  will 
justify  an  avoidance  of  the  bond  (p.  523).  .  .  The 
general  principle  of  the  law  is,  that  fraud  in  a  material 
part  vitiates  a  contract,  and  the  only  reason  why  it  does 
not  apply  with  full  force  to  the  marriage  contract  is,  that 
marriage  is  sui  generis  in  many  respects,  and  should  not 
be  vitiated  even  if  fraudulent  when  against  *  a  good 
policy,  sound  morality  and  the  peculiar  nature  of  the 
relation '  (p.  523).  .  .  Surely  there  can  be  no 
good  policy  in  such  action  as  will  either  compel  parties 
to  live  together  under  these  circumstances,  having  only 
the  shadow  of  marriage,  or  compel  them,  as  would  be 
more  likely,  to  live  totally  separate,  a  continual  annoy- 
ance to  each  other,  and  a  source  of  the  greatest  unhap- 
piness.     If  the   contract    is    repudiated    as   soon  as    the 
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fraud  is  discovered,  so  that  there  is  no  acquiescence  in 
it,  good  morals  and  the  protection  of  the  integrity  of 
the  marriage  relation  require  that  an  innocent  man  should 
be  relieved  from  so  great  a  fraud  **  (p.  523). 

A  brief  resume  of  the  history  of  the  law  on  this  point 
as  given  above  shows  :  That  the  common  law  annulled  a 
marriage  but  on  two  grounds  only  (leaving  out  of  con- 
sideration incestuous  marriages)  viz :  a  former  marriage 
and  impotency.  The  North  Carolina  case  states  the  law 
negatively,  to  wit :  that  character  cannot  be  a  material 
question,  and  even  if  a  prostitute  should  palm  herself  off 
as  a  virtuous  woman  and  by  fraudulent  means  become 
married,  there  is  no  ground  for  an  annulment.  The 
Massachusetts  Court  in  an  unusually  long  and  able  opinion, 
makes  such  a  case  an  exception  to  the  general  rule  about 
character,  and  while  frequently  asserting  that  the  general 
rule  still  holds,  yet  says  justice  demands  that  this  excep- 
tion be  engrafted  thereon.  It  remained  for  the  highest 
court  of  New  Jersey,  after  a  most  exhaustive  and  learned 
exposition  of  the  law  by  eminent  counsel,  and  resting 
wholly  upon  the  principles  of  the  common  law,  not  merely 
to  decide  that  lack  of  virtue  was  sufficient  cause,  but  to 
enunciate  plainly  and  unmistakably  that  where  a  person 
of  bad  character,  by  imposition  of  fraud,  marries  another, 
the  injured  party  may  find  relief  in  the  court  of  extra- 
ordinary jurisdiction. 

It  will  be  noted  that  all  of  the  cases  on  this  subject 
are  where  the  husband  is  the  one  aggrieved.  The  courts 
say  that  an  unchaste  woman  shall  not  be  at  liberty  ta 
practice  her  wiles  and  blandishments  with  impunity. 

Now,  if  it  is  wrong  to  keep  in  bonds  a  man  with  an 
impure  wife,  how  much  greater  a  wrong  is  it  to  compel  a 
refined  woman  to  be  forever  united  to  a  criminal,  or  to  a 
man  with  criminal  tastes  and  tendencies?  How  many 
women  can  say  before  marriage  that  they  have  never 
sinned  ?    Which  is  the  greater  evil,  unchastity,  or  gam* 
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bling  and  forgery  ?    The  Penal  Code  of  this  State  says  the- 
latter  is. 

V.  The  Law  in  New  York  State  open  for  a  precedent, — 
We  have  examined  all  the  New  York  cases,  both  those 
which  have  arisen  under  the  statute  and  outside  of  it. 

In  Scott  V,  Shufeldt,  5  Paige, /^i  (1835),  a  decree  of 
annulment  for  fraud  was  granted  where  a  man  was  forced 
to  marry  a  woman  who  was  about  to  have  a  bastard  child,, 
both  being  white,  and  the  child  proving  to  be  a  mulatto. 

In  Blossom  v,  Barrett,  37  N,  F.  434  (1868),  it  is  held, 
that  a  decree  was  granted  for  fraud  where  a  married  man 
induces  a  woman  to  marry  him,  she  believing  him  to  be 
single. 

In  Sloan  v,  Kane,  10  How,  Pr,  66  (1854),  it  is  held  that 
a  decree  of  annulment  for  fraud  was  granted  where  a 
young  girl  under  the  influence  of  champagne  was  married 
by  a  priest,  it  appearing  that  both  the  husband  and  priest 
had  connived  for  mercenary  motives,  and  that  she  had 
never  lived  with  said  husband  and  had  refused  to  ac- 
knowledge him  as  such. 

In  Glinsman  v.  Glinsman,  12  How.  Pr,  32  (1855),  ^ 
decree  of  annulment  was  denied  because  before  suit 
brought,  the  offence  was  condoned. 

In  Clarke  v,  Clarke,  11  Abb.  Pr,  228,  the  case  of  Blossom 
V,  Barrett,  37  -A^.  Y,  434,  cited  above,  seems  to  have  been 
overruled,  the  facts  in  both  cases  being  similar,  if  not 
exactly  in  point.  But  inasmuch  as  the  court  of  appeals 
have  never  reviewed  their  own  decision,  we  may  rely  on 
the  latter  case  for  the  law. 

In  Klein  v,  Wolfsohn,  i  Abb,  N,  C,  134  (Supm.  Ct. 
1876),  a  decree  of  annulment  was  denied  where  the  plaint- 
iff "  blindly  relied  upon  defendant's  representations  as 
to  his  character  and  property,"  and  where  she  "heedlessly  " 
entered  into  marriage  without  having  informed  herself  of 
the  character  and  means  of  defendant,  or  without  evea 
attempting  to  so  inform  herself. 

In    Moot  V.  Moot,  37  Hun,  '288  (1885),  a   decree  was 
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granted  on  the  ground  of  fraud,  where  a  girl  of  fifteen 
years  of  age  entered  into  a  marriage  ceremony,  being 
informed  her  parents  were  willing,  and  with  the  under- 
standing  that  they  should  not  live  together  for  three  or 
four  years,  and  where  the  marriage  was  never  consum- 
mated. 

No  appearance  for  defendant, 

GiLDERSLEEVE,  J. — The  question  here  presented  is  a 
delicate  and  unusual  one.  The  action  is  brought  to 
annul  a  marriage  contract,  under  §  1743.  subd.  4,  of  the 
Code,  on  the  ground  that  the  consent  of  plaintiff  was 
obtained  by  fraud. 

The  state  of  facts  upon  which  the  charge  of  fraud  is 
based  is  as  follows  :  The  parties  were  married  on  April 
12,  1893.  The  defendant,  at  that  time,  seems  to  have 
enjoyed  a  good  reputation  in  society  as  a  young  man  who 
attended  church  and  acted  the  part  of  a  law-abiding 
citizen  of  good  moral  character.  The  plaintiff  had  known 
him  for  some  years,  and  for  two  years  previous  to  the 
marriage,  quite  intimately.  She  believed  him  to  be  a  man 
worthy  of  her  affection.  The  plaintiff  herself  was  at  the 
time  of  the  marriage  about  twenty  years  of  age,  and  was 
a  young  lady  apparently  of  religious  instincts  and  refined 
nature,  and  enjoyed  the  respect  and  esteem  of  the  society 
in  which  she  moved.  Her  brother,  who  seems  to  have 
stood  in  the  place  of  guardian  to  her,  as  her  father  was 
dead,  made  investigations  prior  to  the  marriage  concern- 
ing the  character  and  antecedents  of  defendant,  and  was 
satisfied  that  there  was  nothing  against  his  character. 
Her  pastor  also  seems  to  have  had  a  good  opinion  of 
defendant,  and  from  all  her  friends  who  knew  defendant 
she  apparently  heard  nothing  that  would  tend  to  cause 
her  any  doubt  of  defendant's  good  moral  character.  With 
this  opinion  of  defendant,  she  consented  to  marry  him. 
It   seems,  however,  that  for  some  time  previous  to  his 
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marriage,  defendant  kept  a  pool  room,  unknown  to  plaint- 
iff. Ostensibly,  he  carried  on  business  as  a  stationer, 
and  was  apparently  engaged  in  earning  an  honest  liveli- 
hood, but  he  also,  at  the  same  time,  ran  a  pool  room, 
which  is  an  offense  punishable  by  imprisonment  for  one 
year,  or  by  a  fine  of  not  over  $2,000,  or  both  (See  Penal 
Cod€,%  351).  The  plaintiff  and  defendant  lived  together  as 
man  and  wife  from  the  date  of  their  marriage,  /.  ^.,  April 
12,  1893,  until  about  August  I,  1893,  when  defendant  was 
arrested  on  a  charge  of  obtaining  money  under  false  pre- 
tenses, and  was  placed  in  Ludlow  Street  Jail,  where  he 
remained  a  month,  and  was  then  released.  The  testimony 
is  very  meagre  on  this  point,  and  I  do  not  know  whether 
he  was  let  out  on  bail,  or  whether  the  matter  was  adjusted 
in  some  way.  The  plaintiff  was  made  aware  of  his  offense, 
but  seems  to  have  in  a  measure  condoned  it,  for  she 
visited  him  in  prison,  and  seems  to  have  acted  like  a 
model  wife  under  trying  circumstances.  Her  explanation 
of  this  is  as  follows :  *'  I  thought  it  was  his  first  offense. 
I  thought  that  if  he  came  out  he  would  do  what  was  right ; 
...  he  promised  me  he  would.'*  She  also  swears 
that  after  her  marriage  defendant  admitted  to  her  that  he 
had  kept  a  pool  room  during  some  months  previous  to 
their  marriage ;  but  at  what  time  after  the  marriage  he 
made  this  confession  does  not  appear,  so  it  is  difficult  to 
determine  whether  or  not  she  also  condoned  this  fault  or 
deception  by  continuing  to  live  with  him,  or  whether 
she  left  him  immediately  afterwards.  After  his  release 
from  prison,  he  again  ran  counter  to  the  law,  and  got  into 
trouble  by  running  a  Pontiac  Bank ;  whereupon  plaintiff 
left  him  for  good,  resumed  her  maiden  name,  and  has 
since  refused  to  have  anything  to  do  with  him,  except 
that,  on  one  occasion,  in  November,  1893,  she  consented 
to  grant  him  an  interview,  but  refused  apparently  to 
become  reconciled  to  him.  Indeed,  she  swears  that  she 
has  not  cohabited  or  lived  with  him  since  the  month  of 
August,  1893.  . 
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On  April  lo,  1894,  about  one  year  after  her  marriagei 
she  brought  this  action  to  annul  the  marriage  contract. 
The  defendant  has  not  appeared  in  the  action,  but  has  al- 
lowed the  case  to  go  against  him  by  default.  The  question 
here  to  be  determined  is,  do  the  above  circumstances  con- 
stitute a  fraud  on  plaintiflf  by  defendant  in  procuring  her 
consent  to  the  marriage,  within  the  meaning  of  §  1743, 
subd.  4,  of  the  Code  ?  Plaintiff,  at  the  time  of  the  mar- 
riage, believed  defendant  to  be  a  good  man,  whereas,  in 
point  of  fact,  he  had  kept  a  pool  room,  and  to  that  extent 
was  a  man  of  criminal  propensities.  These  propensities 
were  further  developed  after  the  marriage  ;  but  they  existed 
at  the  time  of  the  marriage,  although  they  were  not  dis- 
covered by  plaintiflf  until  after  the  marriage.  Would 
plaintiff  have  consented  to  marry  the  defendant  had  she 
known  that  he  was  or  had  been  engaged  in  a  criminal 
occupation  and  was  a  man  of  criminal  propensities  ?  Pre- 
sumably not ;  although,  as  I  have  said,  it  is  difficult  to 
determine  from  the  evidence  whether  or  not  she  condoned 
his  deception  in  concealing  from  her  the  fact  that  he  had 
kept  a  pool  room  previous  to  his  marriage.  Certainly  it 
would  seem  to  have  been  a  deception  on  the  part  of 
defendant  to  keep  the  plaintiflf  in  ignorance  of  his  pool 
room  until  after  the  marriage.  Plaintiflf  did  not  rush 
blindly  into  the  marriage,  but  had  excellent  reasons  for 
supposing  defendant  to  be  a  worthy  person.  Subsequent 
to  the  marriage  she  discovered  that  she  had  been  deceived 
in  defendant's  character,  and  that  at  or  shortly  before  the 
time  of  his  marriage  he  had  been  engaged  in  a  criminal 
occupation.  Since  the  marriage  the  bad  character  of 
defendant  has  become  of  common  repute  through  news- 
paper notoriety.  It  certainly  seems  a  very  hard  fate  for 
a  young  woman  scarcely  out  of  her  teens  to  find  herself 
bound  to  a  man  of  criminal  instincts,  whom  at  the  time 
of  the  marriage  she  had  supposed  to  be,  and  had  good 
>reason  to  believe  was,  an  honest  and  worthy  man.  But 
if,  after  full  knowledge  of  the  facts  constituting  the  fraud 
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or  deception,  she  voluntarily  continued  to  cohabit  with 
defendant,  she  cannot  maintain  an  action  for  the  annul- 
ment of  the  marriage  {Code  Civ,  Pro,,  %  1750). 

The  testimony  on  this  point  is  not  very  satisfactory. 
She  learned  after  the  marriage  that  he  had  kept  a  pool 
room  previous  to  the  marriage ;  but  whether  or  not  she 
left  him  immediately  after  such  fact  had  come  to  her 
knowledge  or  not  does  not  appear.  When  he  was 
arrested  for  obtaining  money  on  false  pretenses  she  vis- 
ited him  in  prison,  and  sympathized  with  him  because 
she  thought  it  was  **  his  first  offense,"  and  that  he  would 
do  better  after  he  got  out.  This  would  imply  that  at  that 
time  she  had  not  yet  heard  of  the  pool  room,  since  she 
thought  the  charge  upon  which  he  was  arrested  was  his 
first  offense.  It  appears  from  the  testimony  that  after  he 
came  out  of  jail  she  did  not  again  cohabit  with  him.  I 
think,  therefore,  it  is  safe  to  assume  that  she  did  not  con- 
done the  fraud  or  deception  by  voluntarily  cohabiting 
with  him  with  a  full  knowledge  of  the  facts  constituting 
the  fraud. 

When  I  look  for  some  precedent  to  sustain  a  decree  of 
annulment  herein,  the  result  is  not  encouraging  ;  but  the 
authorities  on  the  other  side  are. not  conclusive.  The 
case  of  Klein  v.  Wolfsohn  (i  Abb,  N,  C,  134)  would  seem 
to  hold  against  plaintiff.  But  in  that  case  the  plaintiff 
"  blindly  relied  upon  defendant's  representations  as  to  his 
character  and  property,"  and  "  heedlessly  "  entered  into 
the  marriage  without  informing  herself  of  the  character 
and  means  of  defendant  ;  whereas  in  the  case  at  bar  the 
plaintiff  had  excellent  reasons  for  believing  implicitly  in 
the  good  character  of  the  defendant.  She  had  known  him 
intimately  for  two  years,  and  everyone  spoke  highly  of 
his  moral  worth,  including  those  in  whom  she  had  perfect 
confidence,  i,  e,,  her  brother,  who  had  made  investigations 
as  to  defendant's  character,  her  pastor,  and  others.  Let 
us  reverse  the  position  of  the  parties  in  the  case  at  bar. 
Let  us  suppose  the  wife  bore  an  excellent  reputation  and 
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everyone  spoke  highly  of  her,  and  those  who  knew  her, 
and  in  whom  the  husband  had  perfect  confidence,  assured 
him  that  she  was  above  all  reproach,  and  he  married  her, 
believing  her  to  be  a  good,  virtuous  woman  ;  and  then 
suppose  that,  after  the  marriage,  he  learned  that  she  had 
been,  at  the  time  of  the  marriage,  a  prostitute  ;  could  he 
not  maintain  an  action  to  annul  the  marriage  for  fraud  ? 
I  think  he  certainly  could  (See  Carris  v,  Carris,  24  N,J,  Eq. 
516;  Scott  V.  Schufeldt,  S  Paige,  43).  And  why,  then, 
should  not  the  same  rule  hold  good  where  the  positions 
are  reversed,  and  it  is  the  wife  who  seeks  to  have  the  mar- 
riage annulled,  and  to  be  freed  from  a  criminal  whom  she 
has  married  in  the  conviction  tl  "t  he  was  a  good  and 
worthy  man  ?  This  court,  at  Equity  Term,  has  gone  very 
far  in  maintaining  this  proposition.  In  the  case  of  Keyes 
V.  Keyes  (6  Misc,  3SS),  the  doctrine  is  laid  down  that 
where  defendant,  by  fraudulently  representing  himself  as 
an  honest,  industrious  man,  induced  plaintiff  to  many 
him,  when,  in  fact,  he  was  a  professional  thief,  whose 
picture  was  in  the  **  Rogues'  Gallery,'*  and  who,*  at  the 
time  of  the  trial,  was  in  State  Prison,  the  case  was  within 
the  provisions  of  §  1743  of  the  Code,  and  that  a  decree 
of  nullity  on  the  ground  of  fraud  should  be  granted.  The 
facts  in  that  case  are  not  quite  the  same' as  in  the  case  at 
bar,  but  the  same  principle  applies  to  both  cases.  The 
learned  counsel  for  the  plaintiff,  in  his  excellent  brief, 
cites  a  number  of  cases  tending  to  show  the  gradual  pro- 
gress from  a  somewhat  Puritanical  view  of  the  subject,  as 
exemplified  in  the  case  of  Scroggins  v,  Scroggins  (3  Dei^er- 
eaux,  N,  Car.  535),  towards  a  more  liberal  view,  as  mani- 
fested in  the  case  of  Keyes  v,  Keyes,  above  referred  to. 
I  do  not  think  that  any  of  the  cases  can  be  regarded 
quite  as  a  precedent  for  the  case  at  bar,  although  some  of 
them  go  far  towards  sustaining  this  court  in  granting  the 
decree  here  asked  for.  In  this  case,  as  in  the  Keyes  case, 
there  will  be  no  children  to  suffer  by  reason  of  ti:e  annul- 
ment of  the  marriage.     Justice  and  right  seem  to  require 
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the  separation  of  these  two  lives,  so  wrongly  and  unfor- 
tunately united.  A  court  of  equity  does  not  go  too  far 
when  it  gives  this  young  plaintiff,  who  has  been  grievously 
wronged  while  doing  no  wrong  herself,  the  opportunity  to 
commence  life  again  free  and  untrammeled. 

After  a  careful  consideration  of  the  circumstances  of 
the  case,  I  am  of  opinion  that  a  decree  annulling  the 
marriage  contract  should  be  granted. 


McGUIRE   V,   BLOOMINGDALE.  ^ 

N,  Y,  Court  of  Common  Pleas,  Special  Term;   May,  1894. 

Injunction;  nuisance?^  A  preliminary  injunction  will  not  be  granted 
pending  an  action  by  one  residing  in  a  busy  city  thoroughfare 
to  restrain  the  keeper  of  an  adjoining  dry  goods  shop  from 
running  an  electric  light  engine  and  operating  a  pneumatic 
blower  for  conveying  cash,  eta,  as  the  noise  from  the  operation 
of  such  machinery,  considering  the  locality  of  the  premises, 
would  not  necessarily  be  a  nuisance,  and  its  continuance  during 
the  action  would  not  do  plaintiff  an  irreparable  injury,  nor 
render  the  final  judgment  ineffectual. 

Motion  for  injunction  pending  an  action  brought  by 
Joseph  McGuire  against  Lyman  G.  Bloomingdale, 

The  facts  are  fully  stated  in  the  opinion. 

William  Hildreth  Field,  for  the  motion. 

Otto  HorwitZy  opposed. 

BOOKSTAVER,  J.— The  plaintiflf  seeks  to  obtain  a  pre- 
liminary injunction  pending  this  action,  which  shall  restrain 
and  enjoin   the   defendants   from   running   the   engines, 
Vol.  XXXI.— 22 
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machinery  and  electric  light  plant  in  their  premises  ;  also, 
from  running  the  pneumatic  blower  used  for  the  conveying 
of  cash  receptacles  in  tubes  to  and  from  the  rooms  and 
counters  in  defendants'  place  of  business,  and  also  from 
loading  and  unloading  goods  in  front  of  plaintiff's  prem- 
ises, and  also  from  allowing  their  employees  to  stand  in 
front  of  plaintiff's  premises. 

From  the  papers  it  appears  that  the  defendants  are 
drygoods  merchants,  occupying  a  large  building  on  the 
corner  of  Third  Avenue  and  Fifty-ninth  Street,  covering 
the  entire  front  on  Third  Avenue,  and  six  of  eight  houses 
on  Sixtieth  Street,  down  to  the  plaintiff's  premises.  It  also 
appears  that  the  machinery,  the  running  of  which  the  plaint- 
iff seeks  to  enjoin,  is  necessary  for  the  proper  lighting  and 
heating  of  their  premises.  The  dynamos  complained  of 
are  shown  by  defendants'  affidavits  to  be  noiseless,  and  do 
not  cause  vibration  of  the  buildings  in  which  they  are  used, 
and  that  the  pneumatic  blower  creates  but  little  noise. 
The  defendants  also  deny  that  they  load  or  unload  their 
wagons  in  front  of  the  plaintiff's  premises,  or  that  their 
employees  congregate  in  front  of  the  same.  They  show, 
on  the  contrary,  that  all  goods  are  delivered  on  Fifty-ninth 
Street  and  not  on  Sixtieth  Street. 

It  cannot  be  doubted  that  a  court  of  equity  has  juris- 
diction to  interfere  by  injunction  to  prevent  the  erection 
or  maintenance  of  a  nuisance  which  will  produce  a  serious 
or  irreparable  damage ;  but  in  all  such  cases  it  must  clearly 
appear  that  the  thing  sought  to  be  prohibited  is  a  nuisance, 
and  of  a  character  to  do  the  plaintiff  irreparable  injury  if 
not  at  once  prevented.  If  this  is  not  done,  the  court  will 
not  interfere  (Mohawk  Bridge  Co.  v,  Utica  &  Schenectady 
R.  R.  Co.,  6  Paige,  555  ;  Hudson  &  Delaware  Canal  Co.  v. 
IJ.  Y.  &  Erie  R'y  Co.,  9  Id.  322). 

While  preliminary  injunctions  which  only  prevent  the 
defendant  from  doing  an  act  which  would  render  the  final 
judgment  ineffectual  are  freely  granted,those  which  in  effect 
determine  the  litigation,  and  give  the  same  relief  which  it 
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IS  expected  to  obtain  by  the  judgment,  should  be  granted 
with  great  caution,  and  only  when  required  by  imperative 
necessity  (Bronk  v.  Riley,  50,  Hun,  489 ;  Ives  v.  Smith,  3 
N,  K  Supp.  645 ;  Young  v.  Campbell,  75  N.  V.  525  ;  Elec- 
tric Power  Storage  Co.  v.  Whiting,  17  Weekly  Dig,  263). 

And  again,  regard  should  be  had  to  the  nature  and 
extent  of  the  injury  which  the  plaintiff  would  suffer  if  the 
injunction  should  be  withheld,  as  well  as  to  the  conse- 
quences to  the  defendant  of  the  injunction  should  it  be 
grsLUted  pendente  lite  (Bruce  v.  Delaware  &  Hudson  Canal 
Co.,  19  Barb:  2^71), 

In  the  latter  case  the  court  says :  "  It  is  not  every  case, 
even  of  a  clear  violation  of  the  plaintiff's  right,  that 
entitles  him  to  an  injunction  to  restrain  such  violation.*' 
Against  an  act,  which  is  not  in  itself  necessarily  a  nui- 
sance, the  injunction  should  not  be  granted  until  the  ques- 
tion whether  it  is  a  nuisance  or  not,  has  been  determined 
in  a  preparatory  issue  (Mapleson  v,  Del  Puente,  13  Abb. 
N.  C.  144). 

Under  all  the  facts  in  this  case,  I  do  not  think  the 
poise,  if  any,  or  the  vibration  are  sufficient  to  constitute  a 
nuisance.  Whether  noise  alone  constitutes  a  nuisance 
depends  upon  circumstances.  Trifling  or  occasional 
noises,  dependent  upon  the  ordinary  use  of  property,  or  in 
pursuance  of  an  ordinary  trade  or  calling,  do  not  ordinarily 
constitute  a  nuisance,  although  those  in  the  neighborhood 
are  disturbed.  The  quality  or  character  of  the  noise  may 
be  an  important  element  in  determining  the  question  of 
nuisance  or  no  nuisance.  The  fact  that  certain  persons 
annoyed  are  super-sensitive  is  not  to  be  taken  into  account, 
the  average  susceptibility  being  the  test.  The  matter  of 
locality  has  much  to  do  with  whether  it  is  a  nuisance  or 
not.  In  the  case  under  consideration,  the  plaintiff's  prem- 
ises are  within  a  few  doors  of  Third  Avenue,  where  the 
elevated  railroad  and  cable  railroad  are  in  constant  opera- 
tion, and  it  is  a  notoriously  busy  thoroughfare ;  and  the 
same  is  true  of  Fifty-ninth  and  Sixtieth  Streets.    In  fact,  it 
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was  claimed  on  the  argument  that  the  lower  portion  of  the 
plaintiff*s  premises  was  itself  used  for  business  purposes. 
One  would  not  choose  such  a  place  for  quiet  or  peaceful 
enjoyment.  One  dwelling  in  the  midst  of  a  crowded  com- 
mercial centre  cannot  have  or  claim  the  same  quiet  and 
freedom  from  noise  or  jarring  that  he  could  in  a  quiet 
country  district.  Everyone  taking  up  his  abode  in  the 
city  must  encounter  some  of  the  inconveniences  and 
annoyances  incident  to  such  communities.  As  was  said  by 
Lord  Westbury  in  Tipping  z'.  St.  Helen's  Smelting  Co.  (ii6 
E.  C.  L.  R,  608) :  **  If  a  man  live  in  a  town,  of  necessity  he 
must  submit  himself  to  the  consequences  of  the  operation 
of  trade  which  may  be  carried  on  in  his  immediate  neigh- 
borhood, which  are  actually  necessary  to  trade  and  com- 
merce, also  for  the  enjoyment  of  property  and  for  the 
benefit  of  the  inhabitants  of  the  town.  If  a  man  lives  in 
a  street  where  there  are  numerous  shops,  and  a  shop  is 
opened  next  door  to  him  and  is  carried  on  in  a  reasonable 
and  fair  way,  he  has  no  ground  for  complaint  because  to 
himself  there  may  arise  much  discomfort  from  the  trade 
carried  on  in  that  shop." 

Hence,  it  is  said  the  production  of  mere  inconvenience 
resulting  from  the  exercise  of  trade  will  not  be  restrained 
(Wood  on  Nuisances^  175,  1175). 

In  the  case  of  Huckenstine's  App.  {70  Pa,  St,  102),  it 
was  held  that  a  court  of  equity  will  not  restrain  the  exercise 
of  a  trade  producing  a  smoke  and  injurious  vapor  where 
there  are  similar  establishments  in  the  same  locality,  and 
I  think  the  same  is  true  of  noise. 

A  party  may  rightfully  and  lawfully  prosecute  a  lawful 
business  upon  premises  adjoining  his  neighbor,  without 
interference  from  his  neighbor,  unless  the  mode  of  con- 
ducting this  business  has  been,  or  threatens  to  be,  such  as 
to  materially  injure  the  plaintiff's  property  or  to  interfere 
with  the  comfortable  existence  of  such  of  their  tenants  as 
p-'?  reasonable  people,  able  and  willing  to  enjoy  life, 
*•  subject  to  the  inconvenience  necessarily  resulting  from 
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the  reasonable  use  by  a  neighbor  of  his  own  land."  **  It 
IS  essential  that  noise  to  constitute  a  nuisance  must  be 
unusual,  ill-timed  or  deafening." 

The  noise  produced  by  the  machinery  of  the  defend- 
ants in  the  case  under  consideration  is  not,  I  think,  un- 
usual. It  is  such  as  is  ordinarily  incidental  to  the  opera- 
tion of  similar  machinery  used  in  the  conduct  of  like  busi- 
ness in  other  parts  of  the  city.  So  it  has  been  recently 
held  in  this  court  that  a  blacksmith's  forge  will  not  be 
interfered  with  because  it  is  not  pleasant  for  the  neigh- 
bors (Smith  V.  Ingersoll  Sergeant  Rockdrill  Co.,  and 
cases  there  cited  ;  opinion  by  Judge  BiSCHOFF  at  Equity 
Term,  filed  February  2,  1894).  And  the  same  was  held 
in  Doellner  z;.  Tynan  (38  How,  Pr,  176,  182). 

On  the  other  hand,  it  appears  from  the  papers  that 
the  defendants  would  be  put  to  much  expense  and  great 
inconvenience  if  they  were  prohibited  from  using  the 
pneumatic  delivery.  It  would  almost  stop  trade  in  the 
5tore  for  a  considerable  period  of  time,  and  it  is  doubtful 
whether  anything  could  be  devised  which  would  be  less 
annoying  to  the  plaintiflf  than  the  system  now  adopted. 

For  all  these  reasons,  I  think  the  injunction  should 
be  refused  at  present,  and  only  granted  if,  after  a  full 
hearing  of  both  sides  upon  the  trial  of  the  merits,  it 
should  appear  that  the  noise  complained  of  and  the  vibra- 
tion is  really  caused  by  the  machinery,  and  is  detrimen- 
tal to  the  proper  use  of  the  plaintiff's  premises. 
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MATTER  OF  SAWYER. 

N.  F.  Court  of  Common  Pleas y  Special  Term;  May,  1894.. 

Assignment  far  creditors  J]  Where  the  employment  of  one  em- 
ployed for  a  year  at  a  fixed  salary  with  an  additional  percentage 
on  the  net  profits  of  the  business  conducted  by  him,  provided 
they  amounted  to  $20,000  for  the  year,  was  terminated  within 
five  months  by  the  employer  making  an  assignment  for  the  ben- 
efit of  creditors,  and  after  more  than  $10,000  net  profits  had 
been  realized  from  the  business  conducted  by  the  employee, — 
held,  that  the  contingency  upon  which  the  percentage  was  to 
be  earned  having  been  prevented  by  the  assignor  in  terminating 
the  contract,  the  employee  became  immediately  entitled  to  a 
percentage  of  the  net  profits  earned  at  the  time  of  the  assign- 
ment, and  that  such  percentage  was  salary  or  wages  due  enti- 
tled to  preference  under  the  Assignment  Act.* 

Motion  to  confirm  a  referee's  report,  disallowing  a  pref- 
erence claimed  by  a  creditor  of  the  assignors  for  wages 
or  salary  earned  by  him  as  an  employee  of  the  assignors 
prior  to  their  assignment. 

The  claimant,  Gustav  Muller,  had  been  for  upwards  of 
five  years,  and  was,  at  the  time  of  the  execution  of  the 
assignment,  an  employee  of  the  assignors.  His  employ- 
ment since  May  i,  1890,  had  been  under  a  written  con- 
tract, which  provided  that  he  should  continue  in  charge 
of  what  was  known  as  "  the  Petroleum  Department  "  of 
the  assignor's  business  for  one  year  from  May  i,  1890,  and 
should  receive  a  salary  of  $5,000  per  annum,  and  additional 

*  An  assignor's  employee  whose  wages  are  unpaid  at  the  time  of 
the  assignment  is  entitled  to  preference  under  L,  1877,  c.  466,  §  29^ 
as  amended  by  Z.  1886,  c.  283,  although  he  left  the  assignor's  em- 
ployment prior  to  the  execution  of  the  assignment.  Matter  of 
Heath,  46  Hun,  1 14. 

As  to  the  distinction  between  wages  and  other  compensation,, 
see  note  in  25  Abb,  N,  Cyjd, 
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compensation  equal  to  seven  and  one-half  per  cent,  on  the 
net  profits  of  the  business  in  his  charge,  provided  such  net 
profits  amounted  to  not  less  than  $20,000  for  the  year. 

There  was  no  provision  for  payment  by  instalments^ 
but  the  contract  was  entire,  for  one  year's  services  for  the 
stipulated  compensation. 

On  September  4,  1890,  the  assignors  failed  and  made  a 
general  assignment  for  the  benefit  of  their  creditors. 

The  assignment,  after  the  usual  provisions  as  to  assets 
and  as  to  payment  of  expenses  and  assignee's  commis- 
sions, continued  as  follows : 

Fourth.  "  The  said  party  of  the  second  part  is  directed 
to  pay  out  of  the  residue  of  the  said  proceeds  of  such 
sales,  collections,  estate  and  property,  if  there  should  be 
sufficient  therefor,  to  each  and  every  of  the  creditors 
of  the  said  party  of  the  first  part,  as  such  partnership  or 
firm,  the  full  sum  that  may  be  justly  due  and  owing  to 
them  respectively  from  such  partnership  or  firm,  without 
any  priority  or  preference  whatsoever,  except  as  hereinbe- 
fore provided  ;  and  if  the  residue  of  such  sales  and  collec- 
tions, estate  and  property  shall  not  be  sufficient  to  pay 
and  satisfy  the  debts  of  each  and  all  of  the  creditors  of 
the  said  partnership  or  firm  in  full,  then,  the  said  party  of 
the  second  part  is  directed,  out  of  the  said  residue  of  the 
proceeds,  to  pay  the  said  creditors  ratably  and  in  pro- 
portion to  the  amount  due  and  owing  to  each  of  them 
respectively.*' 

Fifth  contains  a  provision  that  after  payment  of  the 
firm  debts,  if  there  shall  be  any  surplus  remaining,  it 
shall  be  applied  to  discharge  the  individual  debts  of  the 
assignors,  or  either  of  them,  whether  due,  or  to  grow  due,, 
provided  the  respective  amounts  of  the  individual  debts 
of  each  partner  does  not  exceed  his  proportion  of  the  sur- 
plus that  may  remain,  etc. 

The  net  profits  made  by  MuUer  up  to  the  date  of  the 
assignment  on  all  business  in  his  charge,  then  wholly  com- 
pleted and  closed,  amounted  to  $10,628.87.     All  trans- 
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actions  then  entered  upon  but  unclosed  were  included  in 
a  separate  arrangement  made  by  Muller  with  the  assignee, 
whereby  he  went  on  and  completed  them  as  the  employee 
of  the  assignee,  and  they  were  eliminated  from  the 
account  of  Muller  with  the  assignors. 

Muller  thereupon  presented  to  the  assignee  his  claim 
for  a  balance  of  salary  unpaid  at  the  date  of  the  assign- 
ment, as  a  preferred  claim  under  the  statute.  The  prefer- 
ence was  disallowed  by  the  assignee,  and  the  claim  rejected 
for  that  reason.  The  claim  was  tried  before  John  Yard, 
Esq.,  a  referee  appointed  to  hear  and  determine  disputed 
claims,  and  he  found  that  the  account  of  Muller  with  the 
assignors,  at  the  time  of  the  execution  of  the  assignment, 
stood  as  follows : 

Guaranteed  salary  at  the  rate  of  $5,000  per 
annum  for  four  months  and  four  days 
from  May  i,  1890,  to  Sept.  4,  1890,         .         $1,721.41 

Contingent  salary  on  profits  realized  up  to  Sept. 
4,  1890,  being  equal  to  seven  and  one-half 
per  cent,  on  $10,628.87,  .  .  797- 16 

Making  a  total  of  guaranteed  and  contingent 

salary  at  the  date  of  said  assignment  of     .     $2,518.57 

That  of  this  amount  there  had  been  paid  to  and 
received  by  said  Muller  prior  to  the  date 
of  said  assignment,  .  .  1,860.39 


Leaving  a  balance  unpaid  at  the  date  of  said 

assignment  of,  ,  .  .  $658.18 

The  referee  found  that  Muller  had  a  valid  claim  against 
the  assigned  estate  for  $658.18,  but  that  it  was  not  a  pre- 
ferred claim  under  the  statute,  for  the  reason  that  it  was 
not  actually  owing  at  the  time  of  the  execution  of  the 
assignment. 

Exceptions  were  filed  on  behalf  of  Muller,  and  a  motion 
was  made  on  behalf  of  the  assignee  to  confirm  the  report 
and  overrule  the  exception. 
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Edgar  J.  Nathan  {Cardozo  &  Natftan),  for  the  assignee, 
maintained  that  inasmuch  as  Mr.  Muller  had  already 
received  from  the  assignors,  at  the  time  of  the  assignment, 
on  account  of  his  salary  more  than  his  proportionate  part 
of  the  guaranteed  $5»ooo  ($1,721.41),  the  unpaid  balance 
of  $658.18  must  be  deemed  to  have  consisted  wholly  of  the 
balance  unpaid  of  the  seven  and  one-half  per  cent,  on  the 
$10,628.87  profits ;  that  inasmuch  as  Mr.  Muller  was  not 
to  be  entitled  to  such  percentage  unless  the  profits  for  the 
entire  year  amounted  to  at  least  $20,000,  and  they  had  not 
amounted  to  that  at  the  time  of  the  assignment,  and 
whether  they  would  have  amounted  to  that  and  he  become 
entitled  to  his  percentage  on  anything  could  not  be  deter- 
mined until  the  end  of  the  year,  his  right  to  receive  his 
percentage  on  the  $10,628.87  was,  at  the  date  of  the  assign- 
ment, still  contingent,  and  the  $658.18  was,  therefore,  not 
actually  owing  to  him  at  the  time  of  the  assignment,  and 
for  that  reason  was  not  preferred  by  the  statute. 

Eugene  Prayer^  on  behalf  of  the  claimant,  maintained 
that  the  seven  and  one-half  per  cent,  on  the  profits  was  as 
much  a  part  of  MuUer's  salary  as  the  $5,000;  that  there 
had  been  no  such  appropriation  of  the  payments  by  the 
parties  exclusively  to  the  $5,000  part  of  the  salary, .as 
suggested  by  Mr.  Nathan,  and  that  the  assignee  couKl  not 
now  make  the  appropriation  to  the  disadvantage  of  the 
employee  ;  that  the  argument  of  the  assignee,  and  the 
finding  of  the  referee  that  the  $658.18  was  not  actually 
owing  at  the  date  of  the  assignment,  were  based  on  an 
entire  misconception  of  the  character  and  legal  basis  of 
the  claim,  vis, :  on  the  idea  that  the  claim  was  based  upon 
the  written  contract  between  the  parties,  by  the  terms  of 
which  no  part  of  either  the  $5,000  or  the  seven  and  one- 
half  per  cent,  was  due  or  payable  until  the  end  of  the 
year,  and  the  seven  and  one-half  per  cent,  not  then,  unless 
the  net  profits  amounted  to  at  least  $20,000,  whereas  the 
claim  vvas  in  fact  based  upon  an   implied  contract  on  the 
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part  of  the  assignors,  to  pay  Muller  the  value  of  the  ser- 
vices actually  rendered  by  him  to  them  at  their  request 
prior  to  the  assignment ;  that  the  execution  of  the  assign- 
ment by  the  assignors  amounted  to  a  breach  of  the  writ- 
ten contract  by  them,  whereby  they  prevented  Muller 
from  completing  his  contract  and  earning  either  the  $5, ooa 
or  the  seven  and  one-half  per  cent,  stipulated  for  in  the 
written  contract,  and  was  a  waiver  by  them  of  compliance 
with  the  $20,000  proviso  (Citing  Woolner  v.  Hill,  93  N,  Y. 
576,  586);  that  upon  such  breach  of  the  contract  by  the 
assignors,  Muller,  as  he  might  lawfully  do,  elected  to  treat 
the  written  contract  as  rescinded,  and  resort  to  the  con- 
tract thereupon  implied  by  law  on  the  part  of  the  assign- 
ors, to  pay  him  the  value  of  the  services  actually  rendered 
by  him  to  them  at  their  request  (Citing  Keedy  v.  Long, 
71  Md.  385) ;  the  broken  and  rescinded  written  contract 
in  such  case  being  resorted  to  as  evidence  to  determine 
the  measure  of  such  value  (Citing  Koon  v,  Greenman,  7 
Wend.  121,  123  f  King  v.  Brown,  2  Hill,  485  ;  Ludlow 
V,  Dole,  I  Hun,  715  ;  62  N.  K  617;  Allen  v,  Affleck,  64 
How.  Pr.  383);  that  inasmuch  as  the  services  which 
formed  the  consideration  for  the  assignor's  obligation  to 
pay  Muller  had  already  been  rendered,  and  such  con- 
sideration thus  fully  performed  by  him,  the  sum  thus 
earned  was  then  actually  due  and  owing,  and  could  have 
been  sued  for  immediately  upon  the  assignment  (Citing 
Prickett  v.  Badger,  i  C.  B.  {N.  S,)  296 ;  Mayne  on  Damages^ 
(4th  ed.)  211,  218)  ;  that  the  execution  of  the  assignment, 
itself  made  it  instantly  due  and  payable ;  that  there  was 
no  difference  in  this  respect  between  the  $5,000  and  the 
seven  and  one-half  per  cent,  part  of  the  salary ;  and  that 
inasmuch  as  the  $658.18  claimed  by  Muller  was  thus  actu- 
ally owing  at  the  time  of  the  execution  of  the  assignment, 
the  statute  preferred  it,  and  Muller's  claim  to  a  preference 
should  be  sustained  ;  that  the  statute  was  **  a  beneficent 
as  well  as  a  remedial  statute,  and  should  be  liberally  con- 
strued so  as  to  meet  a  wrong,  and  advance  the  remedy 
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which  the  Legislature  had  in  mind  in  passing  it."  Matter 
of  Heath,  46  ////«,  114,  117 ;  that  the  fallacy  in  the  argu- 
ment of  the  assignee  from  the  $20,0CX)  proviso  was  that  it 
assumed  the  continued  existence  and  validity  of  that  pro- 
vision of  the  contract,  and  attempted  to  enforce  it  against 
Muller  at  the  same  time  that  they  prevented  him  from 
complying  with  it,  and  after  the  assignors  had  by  their 
assignment  waived  compliance  with  it,  and  after  the  entire 
contract  had  been  wholly  wiped  out  of  existence,  as  a 
valid  existing  contract,  by  the  assignor's  breach  of  it  and 
Muller's  election  thereupon,  to  treat  it  as  rescinded,  and 
resort  to  the  contract  implied  by  law  thereupon,  to  pay 
him  the  value  of  the  services  actually  rendered  ;  that  their 
whole  argument  was  fallacious  and  unsound,  for  the  rea- 
son that  it  assumed  that  the  claim  was  based  upon  the 
written  contract,  whereas  it  was,  in  fact,  based  upon  the 
contract  implied  by  law  on  the  breach  of  the  written  con- 
tract by  the  assignors  and  Muller's  election  thereupon  to 
treat  it  as  rescinded. 

Pryor,  J. — Obviously,  the  percentage  of  profits  was  as 
essentially  a  portion  of  Muller's  "  wages  '*  or  **  salary  "  as 
the  five  thousand  dollars.  Of  this  percentage  the  referee 
finds  that,  at  the  date  of  the  assignment,  Muller  had 
earned  $658.18.  By  the  act  of  the  assignors  in  terminate 
ing  the  contract,  they  prevented  the  contingency  which 
might  have  made  Muller's  percentage  more,  or  less,  or 
nothing,  and  fixed  it  at  this  sum.  By  the  act  of  the 
assignors  in  terminating  the  contract,  which  would  have 
postponed  payment  till  the  end  of  the  year,  this  sum  in- 
stantly became  due  and  payable,  and  is  recoverable  by 
action,  with  interest  from  the  date  of  the  assignment.  In 
every  sense  of  the  word,  it  was  actually  owing  to  Muller. 
The  statute  is  "  a  beneficent  as  well  as  a  remedial  pro- 
vision, and  should  be  liberally  construed  so  as  to  meet  a 
wrong,  and  advance  the  remedy  which  the  Legislature 
had  in  mind  "  (Matter  of  Heath,  46  Hun,  114) 

Motion  denied,  with  costs. 
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Note  on  Wages,  and  Prospective  Damages  for  Wrong- 
ful Discharge  from  Employment. 

There  is  some  difference  of  opinion  on  the  question 
whether  one  wrongfully  discharged  frorn  employment  and 
bringing  an  action  for  damages  therefor  before  the  expira- 
tion of  the  term  of  employment,  can  rely  on  the  stipulated 
compensation  up  to  the  end  of  the  term  as  a  measure  of 
damages,  or  whether  the  jury  should  consider  only  what  he 
would  have  received  on  performance  of  the  contract  up  to 
the  time  of  the  commencement  of  the  action,  or  up  to  the 
time  of  trial.  In  other  words»  if  we  are  about  to  bring  an 
action  for  an  employee  thus  discharged,  is  there  any  reason 
why  we  should,  in  order  to  get  full  redress,  wait  until  the 
expiration  of  the  term,  before  commencing  action  (continu- 
ing of  course,  meanwhile,  his  efforts  to  get  other  employ- 
ment). 

In  respect  to  wages^  sued  for  as  such,  the  servant  who  is 
wrongfully  discharged  may  either  (i)  treat  the  contract  of 
employment  as  rescinded  by  the  employer,  and  sue  for  a 
quantum  meruit  as  if  there  had  been  no  contract  (cases  i, 
etc.)  ;  or  (2)  sue  on  the  contract  for  wages  accrued  and  pay- 
able up  to  the  time  of  the  discharge  (cases  4-6). 

But  one  wrongfully  discharged  before  the  expiration  of 
the  term  for  which  lie  was  engaged,  thus  preventing  him 
from  earning  wages  not  yet  accrued,  has  a  right  of  action 
sounding  in  damages  for  the  injury  done  him  by  that  dis- 
charge (cases  II,  12).  This  right  is  a  distinct  cause  of 
action  separate  from  his  right  to  recover  wages  in  arrear. 

It  was  once  held  that  the  remedy  for  the  period  during 
which  service  was  prevented  by  the  discharge  was  an  action 
for  the  wages  in  respect  to  the  service  which  the  servant 
was  ready  and  willing  but  not  allowed  to  render.  But  this 
ground  of  recovery,  known  as  the  tlieory.  of  "constructive 
service,"  has  been  abandoned.  Howard  v,  Daly,  61  N.  Y, 
362  ;  s.  c,  19  Am.  J^,  285. 

If  wages  actually  accrued  before  the  discharge  remain 
unpaid,  they  may  be  sued  for  upon  the  contract,  either  in 
the  same  action  as  a  separate  cause  of  action,  or  in  a  sep- 
arate action  (cases  13,  14). 

If  separate  actions  are  brought  it  matters  not  which  is 
brought  first,  neither  bars  the  other  (cases  13,  14). 

But  if  a  single  action  is  brought  for  both,  a  judgment^ 
though  erroneously  refusing  to  allow  a  recovery  for  more 
than  one  of  the  grounds,  is,  so  long  as  unreversed,  a  bar  to 
A  new  action  for  the  ground  not  recovered  on  (case  15). 
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In  respect  to  damages  for  preventing  him  from  earning' 
more,  there  is  no  doubt  that  if  he  waits  till  the  expiration 
of  the  entire  term  of  engagement,  tlie  measure  of  damages, 
on  his  proving  that  he  was  ready  and  willing  to  perform  up 
to  the  end  of  that  term,  is  the  entire  wages  which  he  lost 
the  opportunity  to  earn,  less  whatever  plaintiff  shows- he 
did  earn  elsewhere,  or  might  by  reasonable  effort  have 
earned  in  a  like  employment. 

If  he  brings  his  action  for  damages  before  the  expiration 
of  the  term  for  wliicii  he  was  engaged,  he  invites  a  serious 
question  as  to  whether  he  can  rely  on  the  same  measure  of 
damages,  or  is  limited  to  recovering  what  he  might  have 
earned  had  he  been  permitted  to  go  on  up  to  the  time  of 
suing,  or,  at  the  utmost,  up  to  the  time  of  trial. 

The  cases  are  conflicting  as  to  whether,  in  such  an  action 
for  the  damages  caused  by  discharge,  the  uncertainty  of 
what  plaintiff  might  earn,  which  results  from  the  uncer- 
tainty of  life  and  healtli,  etc.,  does  not  make  the  recovery  of 
prospective  damages  (that  is,  the  loss  that  may  accrue  to 
plaintiff  for  the  balance  of  the  term  of  employment  subse- 
quent to  the  time  of  the  commencement  of  the  action  or 
time  of  trial)  so  uncertain  or  speculative  as  to  preclude 
recovery. 

The  conflict  seems  to  result  from  a  difference  of  opinion 
as  to  what  effect  on  the  measure  of  damages  the  difficulty  of 
proof  should  have.  The  recovery  of  damages  for  the  loss  of 
power  to  earn  in  the  future,  which  is  constantly  allowed  in 
an  action  for  personal  injuries,  is,  clearly,  equally  uncertain. 

The  better  opinion  seems  to  be  that  the  jury  may  con- 
sider what  might  have  been  earned  under  the  contract  but 
for  the  discharge,  in  connection  with  defendant's  evidence 
as  to  other  employment  or  neglect  to  seek  it,  and  any  evi- 
dence tending  to  show  that  plaintiff  cannot  reasonably  be 
expected  to  be  able  to  make  complete  performance  (cases 
16-24,  compared  with  25-30). 

Going  into  business  for  one's  self  because  of  failing  to 
find  other  employment  like  that  from  which  he  was  dis- 
missedy  is  not  an  abandonment  of  the  claim  (case  31). 


Notes  of  Cases. 

I.  Brett  V,  Hayes,  21  Ga,  157.  Where  one  employed  for  a  defi- 
nite period  is  wrongfully  discharged,  he  may  treat  the  express  con- 
tract of  employment  as  rescinded  and  bring  an  action  for  quantum 
meruit  upon  the  services  rendered  before  discharge. 

To  the  same  effect.*    Knutsoii  v,  Knapp,  35  Wis.Z^\  Clark  v. 
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Manchester,  51  N.  H,  594;   Olmstead  z/.  Bach,  Md.   1893,  27  Atl. 
J^ep,  501. 

2.  Jones  V.  Judd,  ^  N,  K  411.  If  completion  of  performance  is 
prevented  by  an  act  of  the  law,  such  as  an  intervening  statute,  he 
may  in  this  case  also  recover  upon  a  quantum  meruit, 

3.  Wolfe  V.  Howes,  20  N.  K.  197,  holds  that  the  same  rule  applies 
where  completion  of  performance  is  prevented  by  act  of  God,  as  in 
the  case  of  illness  or  death  of  the  servant. 

4.  Ryan  v.  Dayton,  25  Conn,  188.  Where  a  contract  of  employ- 
ment is  terminated  by  the  servant's  illness,  he  may  recover  for  ser- 
vice previously  rendered  without  waiting  for  the  expiration  of  the 
time  fixed  in  the  agreement  for  its  performance. 

5.  Hamlin  v.  Race,  78  ///.  422.  Where  suit  is  brought  for  in- 
stallment of  wages,  there  can  be  no  recovery  of  other  installments 
falling  due  before  trial.  Here  a  plaintiff  had  been  employed  by  de- 
fendant for  one  year  at  a  specified  salary  payable  in  monthly  in- 
stallments, and  before  the  year  expired  he  was  discharged,  and 
afterwards  and  before  the  end  of  his  term  he  brought  suit,  claim- 
ing that  the  contract  was  still  in  force,  and  that  he  was  and  had 
been  willing  and  ready  to  perform, — Md,  that  he  could  only  re- 
cover for  the  installments  that  had  matured  at  the  time  the  suit  was 
brought,  notwithstanding  the  period  which  might  have  entitled 
him  to  another  installment  had  expired  before  the  suit  was  brought. 

6.  Blun  V.  Holitzer,  53  Ga.  82.  Where  the  plaintiff  was  em- 
ployed for  one  year  at  a  stipulated  sum  per  month,  but  was  dis- 
charged before  the  expiration  of  his  term,  and  thereupon  sued  and 
obtained  judgment  for  the  amount  due  up  to  the  time  of  such  dis- 
charge,  he  is  not  thereby  estopped  from  instituting  proceedings  to 
recover  the  balance  due  him  for  the  remaining  portion  of  the  year. 
(But  other  cases  hold  that  such  proceedings  must  be  an  action  for 
damages.) 

The  following  cases- are  more  or  less  at  variance  with  the  rules 
above  stated ;  but  it  appears  to  me  that  the  variance  is  due  to  a 
lack  of  careful  analysis  of  the  distinction  between  the  demands  for 
wages  and  for  damages,  and  the  exact  rights  of  the  parties  as  de- 
veloped by  that  analysis. 

7.  Richardson  v.  Eagle  Machine  Works,  78  Ind,  422.  Where  9. 
servant  hired  for  a  definite  period,  on  being  wrongfully  discharged, 
treats  the  contract  as  continuing,  and  by  suit  recovers  an  amount 
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equal  to  the  stipulated  wages  until  the  commencement  of  the  suit, 
the  judgment  bars  a  further  recovery  for  wages. 

8.  Keedy  v.  Long,  71  Md.  385  ;  s.  c,  18  AtL  Rep.  704.  Where  an 
employee,  being  engaged  for  a  year  at  a  fixed  salary  payable  monthly, 
is  discharged  at  the  end  of  two  months  and  sues  and  recovers  for 
the  salary  due  up  to  that  time,  he  cannot  thereafter  sue  his  em- 
ployer for  a  breach  of  the  contract  [contra,  case- 11]. 

9.  Kahn  v,  Kahn,  24  Neb,  709.  Where  one  employed  for  a  fixed 
sum  for  a  year  (under  a  contract  which  does  not  provide  for  payment 
in  monthly  installments)  brings  an  action  a  few  months  after  his 
discharge  for  the  wages  that  had  then  accrued,  it  was  held  that  a 
second  action  could  not  be  maintained  for  wages  alleged  to  have 
accrued  after  the  first  suit. 

lo.^Boogez/.  Pacific  R.  Co.,  33  J/.£?.  212.  Where  a  person  em- 
ployed for  a  season  at  a  fixed  price  payable  in  monthly  installments 
brought  an  action  for  wrongful  discharge  before  the  expiration  of 
the  period  for  which  he  was  employed,  and  recovered  the  wages 
then  due  him, — held,  that  such  recovery  would  bar  any  further  ac- 
tion on  the  same  contract. 

11.  Perry  v.  Dickerson,  85  -A^.  F.  345.  A  claim  for  wages  earned 
and  due  before  the  dismissal,  and  for  damages  for  the  wrongful  dis- 
missal, constitute  two  separate  and  independent  causes  of  action ; 
and  a  suit  and  judgment  upon  one  of  them  only  is  not  a  bar  to  a 
suit  on  the  other. 

12.  Olmstead  v.  Bach,  Md.  1893,  27  AiL  Rep.  501. 

13.  Levin  v.  Standard  Fashion  Co.,  /^N.  V.  Supp,  867.  A  recov- 
ery by  a  discharged  employee  of  wages  alleged  to  be  actually  due  is 
no  bar  to  an  action  for  damages  for  such  discharge  before  the  expi- 
ration of  the  term  of  employment. 

14.  S.  P.  Perry  v.  Dickerson,  above  cited,  holding  that  recovery 
for  damages  does  not  bar  a  subsequent  action  for  wages  earned 
before  discharge. 

15.  Colburn  v.  Woodworth,  31  Barb,  381.  If  a  person  hired  for 
three  years  is  discharged  by  his  employer  during  the  second  quarter 
and  sues  to  recover  for  arrears  of  wages  and  damages  for  the  breach, 
and  recovers  for  one  quarter's  wages,  this  will  be  a  bar  to  a  second 
suit  upon  the  same  contract,  for  wages  of  the  subsequent  quarters 
of  the  first  year  and  damages.  And  this  even  if  the  court  in 
the  former  action  erroneously  limited  plaintiff's  recovery  to  one 
xjuarter's  wages. 
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Cases  tending  to  support  the  right  to  sue  immediately   ^or  entire 

damages, 

i6.  Sutherland  v.  Wyer,  67  Me,  64.  An  actor  brought  an  action 
for  wrongful  discharge  before  the  expiration  of  the  period  for  which 
he  was  employed. — Held,  that  the  action  was  not  premature ;  and 
that  plaintiff  was  entitled  to  recover  as  damages  for  the  remainder 
of  the  term  at  the  stipulated  rate,  less  what  he  actually  earned  or 
might  have  earned. 

The  court  say  (p.  68) :  *'  There  are  several  classes  of  cases 
founded  both  in  tortsind  in  contract,  wherein  plaintiff  is  entitled  to 
recover  not  only  the  damages  actually  sustained  when  the  action 
was  commenced,  or  at  the  time  of  the  trial,  but  also  whatever  the 
evidence  proves  he  will  be  likely  to  suffer  thereafter  for  the  same 
cause.  Among  the  torts  coming  within  the  rule,  are  personal 
injuries  .  .  .  .  so  in  the  cases  of  contract  the  performance  of 
which  is  to  extend  through  a  period  of  time  which  has  not  elapsed 
when  the  breach  is  made,  and  the  action  brought  therefor  and  the 
trial  had  (Citing  Remdu  v.  Hall,  31  Vt,  582).  Among  those  are 
actions  on  bonds  or  unsealed  contracts,  stipulating  for  the  support 
of  persons  during  their  natural  life  (Citing  Sibley  v.  Rider,  54  Afe. 
463 ;  Philbrook  v.  Burgess,  52  Me.  271).  The  contract  in  controversy 
falls  within  the  same  rule." 

17.  Pennsylvania  Co.  v.  Dolan  (/nd.  1893),  32  N.  E.  Rep,  802. 
In  an  action  for  breach  of  contract  to  give  plaintiff  steady  and  per- 
manent employment,  the  court  charged  the  jury  that  "  the  action  is 
to  recover  damages  for  breach  of  contract,  and  the  recovery  must 
be  limited  to  actual  pecuniary  loss  sustained  by  plaintiff  on  account 
of  such  breach  since  his  discharge  from  defendant's  ser\-ice,  and 
what  will  probably  and  reasonably  be  sustained  by  him  thereafter. 
In  this  connection  the  jury  may  consider  the  plaintiff's  ^c  and 
physical  condition  at  the  time  of  his  discharge,  and  then — pre- 
suming that  with  habits  of  industry  and  sobriety  he  makes  all  pro- 
per and  reasonable  efforts  to  help  himself — how  far  will  he  fall  short 
of  being  able  to  earn,  in  some  capacity,  wages  equivalent  to  the 
wages  he  was  getting  at  the  time  of  his  injury;  and  then  the 
amount  assessed  must  be  solely  for  the  purpose  of  compensating 
plaintiff  for  the  loss  which  will  reasonably  and  probably  be  sus- 
tained by  him  on  account  of  such  breach  of  contract."  Defendants 
contended  that  the  charge  was  erroneous  in  that  it  not  only  gave 
damages  since  the  injury,  but  also  future — for  life — damages;  that 
for  the  past  there  was  a  tangible  basis  for  ascertaininor  rr  reason- 
ably approximating  actual  damages,  because  of   inalnmy  10  get 
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employment  elsewhere  and  of  his  ability  and  habits,  etc. ;  but  for 
the  future  there  was  no  such  basis  as  to  it ;  all  was  mere  specu- 
lation and  guess  work.  Defendant  also  contended  that  the  instruc- 
tion proceeded  upon  the  theory  that  the  cause  of  claim  was  one 
and  entire  and  could  not,  therefore,  be  divided,  and  asserted  the  con- 
trary, claiming  that  after  the  close  of  each  day  lost,  plaintiff  could 
have  sued  for  that  day. — Heldy  that  the  instruction  was  proper. 

1 8.  Fowler  v.  Armour,  24  Ala,  194.  Action  by  servant  for 
wrongful  discharge  brought  and  tried  before  the  expiration  of  the 
time  for  which  he  was  employed. 

The  court  say  (p.  200) :  "  If  the  action  be  for  breach  of  contract 
still  subsisting,  and  for  liquidated  damages,  the  action  cannot  be 
properly  brought  until  the  sum  is  due  and  payable  by  the  terms  of 
the  contract,  and  the  plaintiff  cannot  recover  more  than  is  due  at 
the  time  of  suit  brought ;  but  if  one  party  commits  such  a  breach 
of  contract,  that  the  other  party  is  for  that  reason  at  liberty  to 
treat  it  as  rescinded,  and  does  so,  he  may  sue  for  the  breach  of  con- 
tract immediately,  and  his  recovery  in  the  latter  case  will  be  such 
actual  damage  as  he  can  show  to  have  been  the  natural  and  proxi- 
mate consequence  of  the  act  of  the  other  party  up  to  the  time  of 
trial." 

19.  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  61,75.  Plaintiffs 
agreed  to  furnish  all  the  marble  necessary  for  a  public  building,  for 
which  defendant  agreed  to  pay  in  installments  as  the  work  pro- 
gressed. When  the  building  was  partially  completed,  defendant 
suspended  operations  and  refused  to  further  perform  his  part  of  the 
agreement. — Held,  that  the  measure  of  damages  for  so  much  of 
the  contract  as  was  unperformed  was  the  difference  between  what 
the  performance  would  have  cost  the  plaintiffs  and  the  price  which 
defendant  had  agreed  to  pay. 

The  court  say  (p.  75):  "The  plaintiffs  were  not  bound  to  wait 
till  the  period  had  elapsed  for  the  complete  performance  of  the 
agreement,  nor  to  maker  successive  offers  of  performance  in  order 
to  recover  all  their  damages.  They  might  regard  the  contract  as 
broken  up,  so  far  as  to  absolve  them  from  making  further  efforts  to 
perform,  and  give  them  a  right  to  recover  full  damages  as  for  a 
total  breach." 

20.  Prichard  z/.  Martin,  27  Miss,  305.  Where  an  overseer  brings 
an  action  for  wrongful  discharge  before  the  end  of  the  term  for 
which  he  was  employed,  he  may  recover  not  only  any  actual  dam- 
ages which  he  has  actually  sustained  previous  to  the  commencement 
of  the  action,  but  also  for  any  that  may  occur  in  consequence  of 
and  after  the  breach,  within  the  contemplation  of  the  contract. 
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21.  Byrd  7'.  Boyd,  4  McCord,  246.  When  a  planter  without  good 
cause  turns  away  his  overseer  at  a  season  of  the  year  when  it  is 
impracticable  to  get  employment  and  his  time  is  wholly  lost,  the 
overseer  ought  to  recover  the  whole  of  the  year's  wages. 

22.  Rogers  v.  Parham,  8  Ga,  190.  A  servant  wrongfully  dis- 
charged before  the  expiration  of  the  period  of  his  employment  may 
sue  immediately  for  any  special  injury  he  may  have  sustained  in 
consequence  of  the  breach  of  contract. 

23.  Schmerenbeck  v,  Funke,  45  State  Rep.  30;  s.  C,  17  iV.  K 
Supp,  717.  In  an  action  for  breach  of  contract  of  employment  for 
a  year,  because  of  a  discharge  after  four  and  one-half  days'  work,  the 
amount  of  work  done  therein,  the  amount  of  work  plaintiff  could  do 
in  a  year,  he  working  by  the  piece,  and  the  fact  that  there  was  no 
lack  of  work  shown, — held,  to  afford  a  basis  for  the  estimation  of 
damages. 

24.  Reed  v,  McConnell,  17  Weekly  Dig,  575.  In  an  action  by 
plaintiff  for  breach  of  an  agreement  by  which  plaintiff  was  to 
receive  Si»ooo  and  one-third  of  the  profits  for  superintending  a  tan- 
nery for  a  period  of  twelve  years, — /ie/d,thsii  the  prospective  profits 
as  well  as  the  losses  sustained  could  be  recovered. 

Cases  tending  to  support  the  view  that  damages  up  to  time  of  trial 
only  can  be  recovered, 

25.  Mt.  Hope  Cemetery  Assn.  v,  Weidenman  (///.  1893),  28  iV. 
E.  Rep,  834.  Where  a  servant  after  being  discharged  sues  for  breach 
of  the  contract  of  hiring  before  the  termination  of  the  period 
covered  thereby,  he  can  recover  damages  up  to  but  not  after  the 
time  of  the  trial. 

The  court  say :  "In  view  of  the  fact  that  the  servant  may  die 
or  become  incapable  of  performing  before  the  expiration  of  the 
term  of  his  employment,  the  uncertainty  of  the  wages  or  emolu- 
ments he  may  be  enabled  to  earn  in  the  future,  we  are  disposed  to 
follow  the  rule  that  the  plaintiff  shall  be  limited  to  his  actual  loss 
at  the  time  of  trial." 

26.  Everson  v.  Powers,  89  N,  Y,  527.  Though  a  servant  brings  an 
action  for  wrongful  discharge  before  the  expiration  of  the  term  of 
service,  if  the  trial  does  not  take  place  until  after  the  expiration  of 
such  term,  he  will  be  entitled  to  recover  the  difference  between  the 
compensation  fixed  by  the  contract  for  the  entire  term,  and  what 
he  has  received  together  with  what  he  was  able  to  earn  after  his 
^discharge. 
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27.  Gordon  v,  Brewster,  7  Wis,  355.  Where  a  servant  upon 
wrongful  discharge  brings  suit  before  the  expiration  of  the  time  for 
which  he  was  employed, — held,  that  plaintiff  could  only  recover  as 
damages  his  salary  down  to  the  time  of  trial,  less  what  he  may  have 
earned  in  the  meanwhile ;  and  that  he  could  not  recover  the  differ- 
ence between  what  he  was  receiving  at  the  time  of  trial  and  what 
he  would  have  received  for  his  services  under  the  contract,  pro- 
vided he  had  continued  his  services  down  to  the  end  of  the  time 
ior  which  he  was  employed. 

28.  Taylor  v,  Bradley,  39  N,  Y.  129,  141.  An  agreement  to  let 
a  farm  to  plaintiff  for  three  years,  each  party  to  furnish  part  of  the 
stock,  seeds,  tools,  etc.,  the  plaintiff  to  occupy  and  work  the  farm 
and  have  certain  specified  supplies  for  his  family,  and  all  proceeds 
to  be  divided  equally,  is  neither  a  letting  nor  a  contract  for  services  ; 
and  in  case  of  defendant  refusing,  at  the  commencement  of  the 
term,  to  allow  the  agreement  to  be  performed,  plaintiff  is  entitled  to 
recover  immediately  as  damages  what  the  privilege  of  occupying 
and  working  the  farm,  subject  to  the  conditions  of  the  agreement, 
and  under  all  the  contingencies  which  are  liable  to  affect  the  result, 
is  worth. 

The  court  say  (p.  142) :  "  If  the  agreement  be  regarded  as  an 
agreement  for  services,  the  recovery  would  be  the  stipulated  com- 
pensation up  to  the  time  of  suit  brought,  subject  to  the  right  of 
the  defendant  to  show  earnings,  or  at  least  a  refusal  to  earn  during 
the  same  period,  or  a  portion  thereof.  Obviously,  if  the  rule  of 
damages  applicable  to  a  mere  hiring  of  services  were  to  be  applied 
to  this  case,  the  plaintiff,  having  brought  his  action  immediately 
after  the  breach,  could  not  claim  upon  any  facts  proved  that  any- 
thing in  the  nature  of  wages  or  compensation  had  accrued,  or 
would  have  accrued  to  him  had  the  contract  been  performed." 

[The  above  case  is  distinguished  and  dicta  criticised  in  Howard 
V.  Daly,  61  iV.  K  362,  372.] 

Compare  with  it,  Depew  v.  Ketch um  at  p.  210  of  this  present 
volume. 

29.  Wright  V.  Falkner,  37  Ala,  274.  In  an  action  by  a  servant  for 
wrongful  discharge  brought  before  the  expiration  of  the  period  for 
which  he  was  employed,  it  was  held  error  for  the  court  to  charge 
the  jury  that  if  they  found  that  plaintiff  was  discharged  without 
sufficient  cause,  he  was  entitled  to  recover  the  whole  amount 
which  defendant  had  agreed  to  give  him  for  his  year's  wages,  with 
interest.  In  such  a  case  plaintiff  can  only  recover  unliquidated 
damages  for  the  breach  of  contract ;  and  it  cannot  be  assumed  as 
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a  matter  of  law  that  the  stipulated  wages  would  be  the  measure. 
Following  Fowler  v.  Armour,  24  A /a,  194. 

30.  Washburn  v.  Hubbard,  6  Lans,  11.  In  an  action  for  breach 
of  contract  by  which  plaintiff  was  to  act  as  defendant's  agent  in 
the  sale  of  car  springs  for  a  specified  period,  brought  before  the 
expiration  of  the  time  for  which  the  contract  was  to  run, — held, 
that  estimates  of  probable  sales  furnishes  no  proper  criterion  for 
fixing  damages,  actual  damages  and  actual  loss  of  profits  only  cart 
be  recovered. 

[Compare  Wakeman  v.  Wheeler,  etc.,  Co.,  loi  JV.  V.  205,  217.] 

31.  Richardson  7/.  Hartman,  68  Hun,  9;  S.  c,  22  JV,  K  Supp^ 
645  ;  52  State  Rep,  41.  Where  a  person  employed  for  a  definite 
time  is  wrongfully  discharged,  and  failing  to  find  other  employ- 
ment,  goes  into  business  for  himself,  he  does  not  thereby  abandon 
the  claim  thenceforward  upon  his  contract,  but  may  recover  dam- 
ages measured  by  the  amount  of  the  agreed  wages  he  was  prevented 
from  earning,  less  the  profits  of  the  business  in  which  he  had 
engaged. 

[Following  Toplitz  v,  Ullman,  2  Misa  130 ;  s.  C,  20  N,  K.  Supp. 
863.] 


LYON  V,  MANHATTAN  RY.  CO. 

N,  F.  Court  of  Appeals  ;  May,  1894. 

1.  Constitutional  taw,]    It  seems  that  section  873  of  the  Code  of  Civil 

Procedure,  as  amended  by  L,  1893,  c.  721,  providing  that  in  an 
action  for  personal  injuries,  the  court  or  judge,  in  granting  an 
order  for  the  examination  of  plaintiff  before  trial,  may,  if  defend- 
ant apply  therefor,  direct  that  plaintiff  submit  to  a  physical  ex- 
amination, enacts  a  rule  of  procedure,  the  purpose  of  which  is 
the  discovery  of  the  truth  in  respect  of  certain  allegations 
which  the  plaintiff  has  presented  for  judicial  investigation  ;  and 
does  not  violate  any  express  or  implied  constitutional  restraint 
upon  legislative  power. 

2.  Depositions ;  examination  of  parties  before  trial,]     That  statute 

does  not  authorize  an  order  for  a  mere  physical  examination 
apart  from  and  independent  of  an  order  for  his  examination  as 
a  witness  or  a  party  before  trial.* 

♦  See  next  case  and  note  following  it. 
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3.  Statutes;  interpretation?^     To  this  statute  the  rule  applies  that 

an  original  statute  with  all  its  amendments  must  be  read 
together  and  viewed  as  one  act  passed  at  the  same  time. 

4.  Depositions  ;  examination  of  parties  before  trial, \     It  seems,  that 

the  referee,  before  whom  the  physical  examination  of  plaintiff 
in  an  action  for  personal  injuries  is  made,  has  the  power  to 
administer  an  oath,  to  take  plaintiff's  testimony  upon  the  issue, 
and  to  authenticate  the  proceedings  to  the  court ;  and  that 
plaintiff  is  bound  to  appear  before  him  and  answer  all  proper 
questions  with  respect  to  the  nature  and  extent  of  the  injuries, 
whether  framed  by  the  medical  experts  from  their  own  examin- 
ation, or  by  the  counsel  present. 

Appeal  by  the  defendant  from  an  order  of  the  General 
Term  of  the  N.  Y.  Court  of  Common  Pleas,  reversing  an 
order  of  the  Special  Term  of  that  court,  directing  a 
physical  examination  of  the  plaintiff. 

The  action  was  brought  by  Agnes  S.  Lyon,  an  infant, 
by  her  guardian  ad  litem,  John  D.  Lyon,  against  the 
Manhattan  Railway  Company,  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  negligence  of 
defendant's  servants* 

The  Special  Ternij  on  defendant's  application,  granted 
the  following  order :  "  Ordered,  that  pn  February  28, 
1894,  at  twelve  o'clock  M.,  the  plaintiff,  Agnes  S.  Lyon, 
attend  and  be  examined  before  Charles  A.  Deshon,  Esq., 
who  is  hereby  appointed  referee  for  that  purpose,  at  the 
plaintiff's  residence.  No.  129  East  109th  Street,  in  the  city 
of  New  York,  and  that  the  said  plaintiff  then  and  there 
submit  to  a  physical  examination  in  respect  to  her  phy- 
sical condition,  and  as  to  the  nature  and  extent  of  the 
injuries  alleged  in  the  complaint  to  have  been  caused  by 
the  negligence  of  the  defendant,  which  examination  shall 
be  conducted  by  Dr.  John  A.  Wyeth,  and  Dr.  Landon  C. 
Gray,  in  the  presence  of  such  physicians  and  such  women 
as  the  plaintiff  shall  desire  to  have  present,  but  not  in  the 
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immediate  presence    of   the  referee,  unless    the   plaintiff 
shall,  at  the  time  of  such  examination,  so  elect.*' 

The  General  Term  reversed  the  order  on  the  ground 
that  it  was  not  made  in  connection  with,  or  as  part  of,  an 
order  for  the  oral  examination  of  the  plaintiff  before  triaL 

Julien  T,  DavieSy  for  appellant. 

Nelson  Smithy  for  respondent. — I.  Assuming  the  con 
stitutional  validity  of  the  statute,  chap.  721  of  the  Laws  of 
1893,  'amending  §§  872,  873.  of  the  Code  of  Civil  Proce- 
dure, the  defendant  is  not  entitled  to  the  order  for  the 
physical  examination  of  the  plaintiff,  apart  from  her  ex- 
amination as  a  witness,  at  the  instance  of  the  defendant. 

IL  In  the  absence  of  a  statute,  it  is  well  settled  in 
this  country  and  in  this  State,  by  the  decisions  of  this 
court  and  the  Supreme  Court  of  the  United  States,  that 
defendant  is  not  entitled  to  a  physical  examination  of 
the  person  of  the  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  (Citing  McQuigan  v.  Delaware,  etc., 
R.  R.  Co.,  129  N,  K  50 ;  Union  Pac.  Ry.  Co.  v.  Botsford, 
141  U  S.  250 ;  Roberts  v,  Ogdensburg,  etc.,  R.  R.  Co.,  29 
Huny  154 ;  Neuman  z/.  Third  Ave.  R.  R.  Co.,  50  Super,  CL 
412 ;  Sioux  City,  etc.,  R.  R.  Co.  v,  Finlayson,  16  Neb. 
578 ;     Lloyd   v,    Hannibal,   etc.,    Railroad   Co.,    53   Mo, 

515). 

III.  The  order  that  the  plaintiff  submit  to  a  physical 
examination,  and  the  statute  upon  which  it  is  founded, 
would  violate  the  rights  of  the  plaintiff,  secured  by  the 
Federal  Constitution,  to  sue  for  injuries  she  has  sustained, 
and  have  her  case  tried  (Citing  Corfield  v.  Coryell,  4 
Wash.  C.  C.  380;  Slaughter  House  Cases,  16  Wall  75; 
In  re  Ah  P'ong,  3  Sawyery  145  ;  Ward  %k  Maryland,  12 
Wall  430;  Paul  V,  Virginia,  8  WalL  168,  180;  Gould  and 
Tucker's  Notes  on  U.  S,  Revised  Statutes,  118;  Moaks 
Underhill  on   Torts,  207;  Boyd  v.  U.  S.,  116   f/.  5.  616; 
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Cooley  on  the    Constitution^  4th   ed.,  715,  716;  Smith   v^ 
Turner,  7  How.  U.  S.  283). 

IV.  The  order  directing  the  physical  examination 
would  violate  the  right  of  liberty,  secured  to  the  plaintiff 
by  art.  14  of  the  Federal  Constitution,  and  art.  i,  §  6,  of 
the  State  Constitution  (Citing  People  v,  Marx,  99  N.  Y. 
386  ;  Bertholf  v.  O'Reilly,  74  /^.  515  ;  In  re  Jacobs,  98  Id. 
98). 

V.  Assuming  that  a  person  may  be  deprived  of  the 
right  to  sue  in  the  courts  by  due  process  of  law,  we  sub- 
mit that  the  order  directing  the  physical  examination  is 
not  due  process  of  law,  and  is  in  its  nature  an  extra  ju- 
dicial proceeding  (Citing  Taylor  v.  Porter,  4  Hill,  140 ; 
Hurtado  v.  California,  no  U.  S.  521  ;  White  v.  White,  5 
Barb.  481  ;   Roberts   v.   Ogdensburg   R.  R.  Co.,  29  Hun^ 

158). 

O'Brien,  J. — The  complaint  in  this  action  alleges  that 
in  the  month  of  October,  1892,  the  plaintiff,  a  young  girl 
then  under  age,  was  a  passenger  upon  one  of  the  defendant's 
trains,  and  that  she  was  seriously  injured  by  reason  of  a 
collision,  such  injury  affecting  the  spinal  column  and  whole 
nervous  system.  These  allegations  were  put  in  issue  by 
the  answer.  The  defendant  obtained  an  order  from  one 
of  the  judges  of  the  court  in  which  the  action  was  pend- 
ing, directing  the  plaintiff  to  appear  before  a  referee  named 
in  the  order,  at  her  residence,  at  a  date  designated,  and  then 
and  there  submit  to  a  physical  examination  in  respect  to 
the  nature  and  extent  of  the  injuries  claimed,  to  be  con- 
ducted by  two  medical  experts  named,  in  their  presence^ 
and  in  the  presence  of  such  women  as  she  might  desire  to- 
have  present,  but  not  in  the  immediate  presence  of  the 
referee,  unless  the  plaintiff  should  so  elect. 

The  General  Term  has  reversed  this  order,  and  this 
appeal  brings  the  questions  here  for  review.  The  ground 
upon  which  the  order  was  reversed  is  that  the  defendant 
was   not   entitled    to  an  order  for  such  an  examination^ 
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except  at  the  time  of  granting  an  order  for  her  examina- 
tion as  a  witness  or  a  party  before  the  trial,  and  that 
a  separate  physical  examination  alone  is  not  author- 
ized. 

On  the  argument  before  us  in  support  of  this  reversal, 
the  learned  counsel  for  the  plaintiff  does  not  rest  the 
case  wholly  upon  the  reasons  given  by  the  General  Term, 
but  attacks  the  statute  as  in  conflict  with  the  Federal  and 
State  Constitutions.  He  insists  that  such  conflict  arises  from 
the  fact  that  the  plaintiff  is  required,  as  a  condition  of 
prosecuting  her  action  in  the  courts,  to  expose  her  person 
against  her  will ;  that  the  statute  in  effect  deprives  her  of 
the  sacredness  and  privacy  of  her  own  person,  and  of  her 
liberty  and  natural  rights  and  the  equal  protection  of  the 
laws.  The  argument,  though  perhaps  novel,  is  not  with- 
out interest  on  account  of  the  ideas  advanced  and  the 
manner  of  their  presentation.  In  the  view  we  take  of  the 
questions  involved  in  the  appeal,  it  will  not  be  necessary 
to  follow  the  discussion.  The  statute  enacts  a  rule  of 
procedure,  the  purpose  of  which  is  the  discovery  of  the 
truth  in  respect  of  certain  allegations  which  the  plaintiff 
has  presented  for  judicial  investigation  in  the  courts  of 
justice.  It  prescribes  a  method  of  aiding  the  court  and 
jury  in  the  correct  determination  of  an  issue  of  fact  raised 
by  the  pleadings,  and,  as  it  seems  to  me,  does  not  violate 
any  of  the  express  or  implied  restraints  upon  legislative 
power  to  be  found  in  the  fundamental  law. 

But,  in  regard  to  the  meaning  and  construction  of  the 
statute,  I  think  the  court  below  was  entirely  correct.  The 
general  purpose  of  the  enactment  was  to  change  a  rule  of 
the  common  law  which  had  recently  been  asserted  by  the 
highest  court  and  by  this  court  (Union  Pacific  Railway 
Co.  V,  Botsford,  141  U.  5.  250 ;  McQuigan  v.  Delaware, 
etc.,  Ry.  Co.,  127  N.  K  50). 

It  is  not  necessary  in  this  case  to  insist  that  the  statute 
should  be  subjected  to  a  strict  construction,  but  certainly 
it  ought  to  receive  a  construction  that  would  make  it  fair 
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and  reasonable  in  its  operation.  By  chapter  721  of  the 
Laws  of  1893,  §  873  of  the  Code  of  Civil  Procedure  was 
amended  by  inserting  the  following  provision  in  the 
middle  of  that  section  : 

"In  every  action  to  recover  damages  for  personal  in- 
juries, the  court  or  judge,  in  granting  an  order  for  the  ex- 
amination of  the  plaintiff  before  trial,  may,  if  the  defend- 
ant apply  therefor,  direct  that  the  plaintiff  submit  to  a 
physical  examination  by  one  or  more  physicians  or  sur- 
geons to  be  designated  by  the  court  or  judge,  and  such 
examination  shall  be  had  and  made  under  such  restric- 
tions and  directions  as  to  the  court  or  judge  shall  seem 
proper. 

"In  every  action  brought  to  recover  damages  for  per- 
sonal injuries,  where  the  defendant  shall  present  to  the 
court  or  judge  satisfactory  evidence  that  he  is  ignorant  of 
the  nature  and  extent  of  the  injuries  complained  of,  the 
court  or  judge  shall  order  that  such  physical  examination 
be  made."* 

The  learned  counsel  for  the  plaintiff  contends  that 
under  the  section  as  now  amended,  the  physical  examina- 
tion is  not  authorized  apart  from  or  independent  of  the 
examination  before  trial ;  while  the  learned  counsel  for  the 
defendant  contends  that  the  second  clause  of  the  amend- 
ment provides  for  a  mere  physical  examination,  distinct 
and  apart  from  the  other  words  of  the  amendment,  and 
from  the  preceding  or  subsequent  sections  of  the  Code. 
In  other  words,  he  separates  this  clause  from  the  rest  of 
the  section,  and  from  the  other  section  relating  to  examin- 
ations of  parties,  and  insists  that  it  contains  within  itself 
everything  necessary  to  its  execution  as  an  independent 
enactment.  I  take  it  to  be  a  settled  rule  of  statutory 
construction  that  an  original  statute  with  all  its  amend- 
ments must  be  read  together  '»nd  viewed  as  one  act  passed 


*  In  18941110  following  clause  was  added:  "  And  if  the  party  to 
be  examined  shall  be  a  female,  she  shall  be  entitled  to  have  such 
examination  before  physicians  or  surgeons  of  her  own  sex  " 
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at  the  same  time  (Goldman  v.  Kennedy,  49  Hun,  157). 
No  part  of  the  original  or  the  amendment  is  to  be  held 
inoperative  if  they  can  all  be  made  to  stand  and  work 
together.  I  assume  that  had  §  873,  as  now  amended,  been 
originally  enacted  in  its  present  form,  no  one  would  claim 
that  it  should  then  receive  the  construction  now  claimed 
in  behalf  of  the  defendant ;  and  yet  we  should  read  it  and 
the  other  sections  on  the  same  subject  as  if  they  had  been 
passed  in  this  present  form  at  the  same  time. 

But  the  most  serious  objection  to  the  defendant's  con- 
struction is,  that  under  it,  it  would  be  utterly  impossible 
to  attain  the  end  which  the  Legislature  had  in  view,  and  it 
would,  in  fact,  defeat  every  practical  and  useful  object 
sought  to  be  accomplished.  The  section,  as  amended, 
provides  that  the  examination  shall  be  had  before  the 
judge  or  a  referee,  and  a  referee  was  actually  appointed  in 
the  order  and  the  plaintiff  directed  to  appear  before  him. 
For  what  purpose?  If  the  defendant's  construction  be 
correct,  he  could  not  administer  an  oath  to  anyone,  nor 
ask  a  single  question,  nor  make  any  report  of  the  proceed- 
ing. He  could  not  even  be  present  at  the  examination 
unless  the  plaintifl  required  it.  The  plaintiff  might  stand 
mute,  and  no  one  could  compel  her  to  answer  a  single 
question  put  by  the  medical  experts,  or  anyone  else. 
The  experts  are  not  required  to  reduce  anything  to  writ- 
ing, or  make  any  report  to  the  court,  and  no  provision  is 
made  for  a  record  by  anyone.  All  the  defendant  can  get 
from  the  proceeding  upon  this  construction  is  an  oppor- 
tunity to  have  two  physicians  inspect  the  plaintiff's  person 
as  to  any  external  marks  or  symptoms  of  injury  or 
disease,  for  the  purpose  of  enabling  them  to  testify  at  the 
trial,  it  may  be  years  afterwards.  The  defendant's 
counsel  cannot  even  know  in  advance  of  the  trial  what 
testimony  the  experts  can  give,  whether  for  or  against 
him,  unless,  after  an  appointment  by  the  court,  they 
should  volunteer  to  disclose  to  him  the  result  of  their 
observation,  and  this  might  not  be  regarded  as  entirely 
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proper  on  their  part,  as  they  were  in  some  sense  officers 
of  the  court,  or,  at  all  events,  impartial  as  between  the 
parties,  a  character  that  they  should  preserve  in  order  to 
give  to  their  testimony  much  weight  at  the  trial,  so  that 
when  the  proceedings  are  finished,  practically  nothing  has 
been  accomplished.  The  parties  have  not  advanced  much 
in  the  process  of  discovering  where  the  truth  is.  They 
are,  for  all  practical  purposes,  just  where  they  started. 

Moreover,  how  is  it  possible  for  medical  experts  to 
make  a  physical  examination  in  a  case  like  this,  or,  indeed, 
in  any  case,  by  merely  observing  the  external  marks  or 
indications  of  personal  injury  or  disease?  The  term 
itself  implies  not  only  such  observation,  but  an  inquiry  by 
means  of  questions  and  answers  as  to  the  cause,  nature, 
character  and  extent  of  the  disability.  Mere  external 
appearances  are,  in  themselves,  of  no  consequence  unless 
identified  and  connected  with  the  accident  as  the  cause, 
and  hence,  disclosures  such  as  ordinarily  occur  between 
patient  and  physician  must  necessarily  accompany  the 
inspection  of  the  injured  parts.  It  is  clear,  I  think,  that 
such  an  examination  as  the  statute  contemplates  can 
never  be  obtained  under  the  defendant's  construction.  It 
must  be  held  that  the  Legislature  intended  to  enact  some 
useful  and  practical  rule  in  the  administration  of  justice, 
that  would  promote  the  discovery  of  truth  and  not  to  do 
a  vain  thing. 

In  order  to  reach  this  simple  and  just  result,  all  we  need 
do  is  to  read  the  amendment  as  a  part  only  of  the  general 
scheme  prescribed  by  the  Code  for  the  examination  of  par- 
ties before  trial.  In  order  to  give  even  color  to  the  other 
view  it  must  be  detached  from  the  context  and  from  all  its 
surroundings,  and  read  as  if  it  stood  alone,  in  disregard  of 
settled  rules  of  construction.  Not  only  that,  but  we  must 
reject  provisions  of  the  same  section,  of  the  plainest  import, 
as  wholly  inapplicable  to  this  particular  examination.  The 
statute  has  in  terms  provided  that  the  physical  examina- 
tion shall  be  procured  in  the  same  way  and  as  part  of  aa 
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examination  of  the  party  before  trial,  and  in  that  way  only 
can  the  object  and  purpose  of  the  amendment  ever  be 
attained.  This  construction  gives  effect  to  every  word  of 
the  section  as  amended,  and  is  in  harmony  with  the  sec- 
tions immediately  preceding  and  following  it.  Then  the 
referee  becomes  something  more  than  a  mere  spectator  at 
an  idle  ceremony.  He  may  take  the  plaintiff*s  testimony 
upon  the  issue  and  report  to  the  court.  He  has,  of  course, 
power  to  administer  an  oath  and  to  authenticate  the  pro- 
ceedings, and  the  plaintiflF  is  bound  to  appear  before  him 
and  answer  all  proper  questions  with  respect  to  the  nature 
and  extent  of  the  injuries,  whether  framed  by  the  medical 
experts  from  their  own  examination,  or  by  the  counsel 
present.  It  becomes  a  fair  struggle  for  truth,  and  both 
parties  may  participate.  The  record  of  the  examination 
is  placed  on  file,  and  both  sides  know  what  must  be  met  if 
it  is  introduced  in  evidence,  as  it  may  be.  The  statute 
upon  this  construction  might  be  a  valuable  accession  to  the 
rules  for  administering  justice,  and  not  an  instrument  to 
be  used  by  one  party  to  surprise  his  antagonist  at  the  trial, 
or,  in  some  cases,  possibly  himself.  That  this  is  the  fair 
and  reasonable,  and,  indeed,  the  necessary  construction  of 
the  section  as  it  now  stands,  I  cannot  doubt.  Moreover, 
the  other  view  would,  in  the  end,  be  most  unfortunate  for 
the  defendant  and  parties  situated  as  the  defendant  is. 
We  know  that  in  actions  of  this  character  brought  by 
women  against  corporations,  considerations  sometimes 
influence  the  jury,  other  than  those  growing  out  of  the  law 
and  the  facts  applicable  to  the  case.  When  facts  are  found 
upon  conflicting  evidence  and  damages  assessed,  the 
accuracy  of  the  mental  process  upon  which  the  jury  acted 
cannot  ordinarily  be  reviewed.  It  is  not  desirable  to 
increase  the  chances  of  injustice  by  adding  new  elements 
that  are  liable  to  be  used  at  the  trial  against  corporations 
in  this  class  of  actions.  Mr.  Justice  GRAY,  in  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Union  Pacific 
Railway  Co.  v.  Botsford  {supra),  remarked  that  **  The  invio- 
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lability  of  the  person  is  .as  much  invaded  by  a  compulsory 
stripping  and  exposure  as  by  a  blow.  To  compel  anyone, 
and  especially  a  woman,  to  lay  bare  the  body,  or  to  sub- 
mit it  to  the  touch  of  a  stranger,  without  lawful  authority, 
is  an  indignity,  an  assault  and  a  trespass."  This  amend- 
ment has  changed  the  law,  but  it  is  not  so  certain  that  it 
will  ever  change  the  general  sentiment  of  mankind  which 
was  expressed  in  that  remark.  The  power  conferred  by 
the  amendment  should  never  be  used  in  such  a  way  as  to 
leave  any  doubt  as  to  the  fairness  and  good  faith  of  the 
proceeding,  otherwise  it  may  prove  to  be  a  sword  instead 
of  a  shield.  It  should  be  a  fair  and  open  inquiry  after 
truth,  in  which  both  sides  are  or  may  be  participants.  If 
it  is  used  only  for  the  purpose  of  enabling  the  defendant 
to  prepare  expert  witnesses  to  give  testimony  at  the  trial, 
it  will  be  hardly  possible  to  keep  the  fact  from  the  jury, 
and  it  is  easy  enough  to  see  how  such  an  element  in  the 
case  might  be  used  to  excite  sympathy,  stimulate  pre- 
judices, and  in  some  cases  possibly  to  enhance  damages. 

The  order  appealed   from   should   be   affirmed,  with 
costs. 

All  the  judges  concurred  except  Earl,  Finch  and 
Bartlett,  JJ.,  dissenting. 

Order  affirmed. 


WUNSCH  V.  WEBER. 


N.   Y.  Court    of   Common    Pleas,  before    CLARENCE    F. 
BiRDSEYE,  Esq.,  Referee ;  April^  1894. 

1.  Depositions;  examination  of  parties  before  trial^  Upon  a  refer- 
ence for  the  physical  examination  of  plaintiff,  before  trial,  in  an 
action  for  personal  injuries,  the  physician  appointed  to  make 
the  examination  will  be  allowed  to  ask  plaintiff  such  questions 
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as  may  be  necessary  to  enable  him  as  a  physician  to  ascertain 
and  report  fully  upon  the  nature  and  extent  of  the  injuries 
complained  of .♦ 
2.  The  same ;  function  of  the  expert?^  The  physician  is  to  be  re- 
garded as  serving  the  court  and  not  either  of  the  parties,  and 
his  examination  should  be  full  and  complete  as  well  as  im- 
partial. 

Physical  examination  of  plaintiff  before  trial  in  an 
action  for  personal  injuries. 

Action  brought  by  Frederick  Wunsch  against  Louis 
Weber  and  Edward  Weber. 

R.  Dulany  Whiting,  for  plaintiff. 
Charles  C.  Nadal,  for  defendants. 

Clarence  F.  Birdseye,  Esq.,  Referee,  upon  overrul- 
ing plaintiff*s  objection  to  the  witness  being  asked  any 
question  by  the  doctor,  referee  or  defendants'  attorney, 
as  being  irrelevant,  immaterial,  and  not  coming  within  the 
scope  and  purport  of  the  order  of  reference,  rendered  the 
following  opinion  : 

The  amendment  to  §§  872  and  873  of  the  Code  of  Civil 
Procedure,  under  which  this  examination  is  taken,  author- 
izes an  entirely  new  procedure  in  actions  to  recover 
damages  for  personal  injuries,  and,  so  far  as  I  can  ascertain, 
the.  practice  upon  such  an  examination  has  never  been 
determined.  As  this  objection  goes  to  the  foundation  of 
the  whole  examination  and  the  method  of  conducting  it, 
it  is  proper  to  state  the  rules  which,  it  seems  to  me,  should 
govern  the  taking  of  the  testimony. 

The  examination  is  had  under  §§  872  and  873  of  the 
Code  of  Civil  Procedure,  as  amended  by  chapter  721  of 
the  Laws  of  1893.  Section  872  is  amended  by  inserting 
in   subd.    4  thereof,    which    relates   to    the   statements 

*  See  preceding  case,  and  note  at  the  end  of  this  case. 
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of  the  affidavit  to  be  made  in  obtaining  an  order  for  the 
examination,  the  following  words :  "  And  if  the  action 
is  to  recover  damages  for  personal  injuries,  that  the 
defendant  is  ignorant  of  the  nature  and  extent  of  such 
personal  injuries."  Section  873  is  amended  by  adding 
after  the  second  sentence  thereof  the  following  words: 
"  In  every  action  to  recover  damages  for  personal  injuries, 
the  court  or  judge,  in  granting  an  order  for  the  examination 
of  the  plaintiff  before  trial,  may,  if  the  defendant  apply 
therefor,  direct  that  the  plaintiff  submit  to  a  physical 
examination  by  one  or  more  physicians  or  surgeons,  to 
be  designated  by  the  court  or  judge,  and  such  examina- 
tion shall  be  had  and  made  under  such  restrictions  and 
directions  as  to  the  court  or  judge  shall  seem  proper. 
In  any  action  brought  to  recover  damages  for  personal 
injuries,  where  the  defendant  shall  present  to  the  court  or 
judge  satisfactory  evidence  that  he  is  ignorant  of  the 
nature  and  extent  of  the  injuries  complained  of,  the  court 
or  judge  shall  order  that  such  physical  examination  be 
made." 

These  amendments  seem  to  materially  enlarge  the 
scope  of  an  examination  of  an  opposing  party  before  trial 
if,  indeed,  they  do  not  authorize  an  entirely  new  procedure 
in  such  cases. 

As  frequently  happens  where  statutes  have  been 
amended  so  as  to  materially  enlarge  their  scope  or  incor- 
porate into  them  new  subjects,  the  engrafting  of  this 
amendment  upon  the  former  provisions  of  the  Code  has 
not  been  very  artistically  done,  and  considerable  is  left 
for  judicial  construction  as  to  the  exact  meaning  of  the 
statute.  In  arriving  at  such  construction,  it  is  necessary 
to  consider  the  law  as  it  stood  and  the  words  of  the 
amendment  itself. 

In  the  first  place  this  amendment  becomes  part  of 
art.  I  of  title  3  of  chap.  9  of  the  Code  of  Civil  Procedure. 
The  chapter  relates  to  evidence,  and  art.  3  to  deposi- 
tions taken   and    to    be    used    within    the    State,   and 
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§  871  prescribes  that  the  article  as  a  whole  is  to  apply  to 
the  depositions  provided  for,  including  those  for  the 
examination  of  parties  before  trial. 

The  amendment  to  §  873  seems  tg  be  in  two  parts. 
The  first  sentence  provides  that :  "  In  every  action  to 
recover  damages  for  personal  injuries,  the  court  or  judge 
granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct 
that  the  plaintiff  submit  to  a  physical  examination  by  one 
or  more  physicians  or  surgeons  to  be  designated  by  the 
court  or  judge.**  This  seems  to  be  simply  an  additional 
point  on  which,  and  a  new  way  in  which,  the  plaintiff  can 
be  examined  in  an  ordinary  examination  before  trial,  and 
this  sentence  of  the  amendnj^nt  appears  to  provide  that 
on  such  an  examination  the  plaintiff  may  be  questioned 
as  to  any  of  the  matters  covered  by  the  law  as  it  formerly 
stood,  and  may  also  be  physically  examined  by  one  or 
more  physicians  to  be  appointed  by  the  court.  The 
second  sentence  of  the  amendment,  however,  covers  a  case 
like  the  present,  where  the  defendant  presents  satisfactory 
evidence  to  the  court  or  judge  "  that  he  is  ignorant  of  the 
nature  and  extent  of  the  injuries  complained  of."  Under 
this  second  sentence  it  is  evident  that  such  matters  only 
as  are  necessary  to  ascertain  "  tiu  nature  and  extent  of 
the  injuries  complained  of  **  can  be  inquired  into. 

This  statute,  which  is  somewhat  bliiid,  is  to  be  con- 
strued by  the  ordinary  rules,  and  it  becomes  necessary 
first  to  ascertain  and  give  ef  2t  to  the  .intent  of  the  law 
makers ;  seqond,  to  so  construe  the  statute  as  to  give 
effect  to  all  parts  of  it ;  and  third,  to  so  construe  the 
amendment  as  to  make  it  of  some  practical  effect,  and  not 
nugatory. 

It  is  evident  that  the  intent  of  the  Legislature  was  that 
the  physical  examination  should  disclose  "  the  nature  and 
extent  of  the  injuries,**  for  these  words  appear  in  the 
amendment  to  each  section.  The  examination  is  to  be 
made  by  a  thoroughly  disinterested  and  competent  phy- 
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sician  to  be  appointed  by  the  court  and  not  nominated  by 
the  parties  (§  873).  This  amendment  seems  to  authorize 
the  appointment  of  a  new  form  of  court  officer,  who,  like 
a  referee  appointed  under  this  article  of  the  Code,  is 
directly  responsible  to  the  court  and  not  to  the  parties. 
As  the  examination  is  for  the  benefit  of  the  court  and  for 
the  use  of  either  party  upon  the  trial  {Code  Civ.  Pro.^  § 
881),  it  should  be  full  and  complete,  as  well  as  impartial. 
We  are  all  aware  that  a  physician  or  surgeon  cannot  make 
a  complete  and  thorough  physical  examination,  especially 
of  diseases  or  injuries  to  the  internal  organs,  without  ask- 
ing of  the  patient  his  various  symptoms.  This  must  be 
especially  so  in  the  case  of  a  physician  or  surgeon  who  is 
called  in  a  long  time  after  the  injury  has  occurred,  and 
who,  from  the  nature  of  the  case,  had  no  opportunity  to 
study  himself  the  symptoms  of  the  patient  at  the  time  of 
and  immediately  after  the  injury.  If  a  physician  is  not 
to  ascertain  these  symptoms  and  weigh  them  in  the  light 
of  his  professional  knowledge,  his  examination  would  not 
be  of  materially  more  value  than  '  that  of  a  layman. 
Certainly,  this  amendment  is  not  to  be  so  construed  as 
thus  to  render  it  nugatory  at  the  very  threshold  of  the 
inquiry. 

I  shall,  therefore,  overrule  the  objection  so  far  as  it 
relates  generally  to  any  oral  examination,  and  will  give 
the  plaintiff  a  general  exception  upon  which  he  may  raise 
the  question  of  the  right  of  the  physician  to  ask  orally 
any  questions ;  and  I  instruct  Dr.  Speir  that  he  will  be 
allowed  to  ask  such  questions  as  in  his  opinion  are  neces- 
sary to  enable  him  as  a  physician  to  ascertain  and  report 
fully  upon  "  the  nature  and  extent  of  the  injuries  com- 
plained of  "  in  the  complaint.  If  any  of  his  questions  are 
objected  to  as  not  material,  relevant  or  competent  to 
enable  him  to  ascertain  the  nature  and  extent  of  the  in- 
juries, I  will  pass  separately  upon  such  questions  when 
the  objection  is  taken. 
Vol.  XXXI.— 24 
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[Under  this  ruling  the  physician  was  allowed,  against 
objection,  to  ask  the  plaintiff  how  long  since  the  injury 
occurred,  what  happened,  how  he  was  immediately 
affected  by  the  blow,  how  large  a  wound  was  made,  how 
long  he  was  in  the  hospital,  whether  any  operation  was 
performed,  and  what  symptoms  he  now  complained  of, 
and  to  apply  the  test  of  a  dynamometer,  an  aesthesiometer 
and  an  ophthalmoscope,  and  to  examine  the  heart,  pulse 
and  temperature.] 

[The  interrogatories  of  the  physician  and  the  plaintiff's 
answers  thereto  were  taken  down  as  a  part  of  the  deposi- 
tion and  the  whole  signed  and  sworn  to  by  the  plaintiffi 
and  appended  thereto  was  a  certificate  of  the  physician 
stating  in  detail  the  result  of  his  examination,  and  his 
opinion  **  that  Frederick  Wunsch  has  had  a  compound 
fracture  of  the  skull  with  depression  of  the  bone  and  that 
he  is  at  present  suffering  from  the  shock  and  the  results 
of  that  injury,"  and  this  certificate  was  signed  by  the 
physician  and  sworn  to  before  a  notary,  but  not  authen- 
ticated by  the  referee.] 


Note    on    Physician's   Examination    of    Person    Before 

Trial. 

The  result  of  these  two  cases  taken  together  seems  to  be 
that  the  physician  appointed  by  the  court  is  a  quasi  judicial 
officer  owing  his  duty  solely  to  the  court  by  which  he  is 
appointed,  and  authorized  not  merely  to  make  a  physical 
inspection  and  manual  and  instrumental  tests,  but  also  to 
put  such  inquiries  to  the  party  under  examination  as  in  his 
judgment  (subject  to  correction  by  the  referee),  are  neces- 
sary or  proper  to  enable  him  to  ascertain  and  report  fully 
upon  the  nature  and  extent  of  the  injuries  complained  of. 
It  is  plain  that  the  questions  which  he  may  desire  to  put  for 
this  purpose  may  include  some  which  could  not  be  put  to 
the  plaintiff  by  his  own  counsel,  and  others  that  the  defend- 
ants' counsel  would  not  desire  himself  to  put  on  the  part  of 
the  defense.  The  theory  indicated  by  the  opinion  of  the 
referee  in  Wunscli  v.  Weber  is  tliat  the  physician  stands  in  a 
relation  to  the  investigation  such  as  that  which  the  judge 
himself  occupies,  in  a  case  where,  by  reason  of  there  being 
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an  infant  party,  or  suspicion  of  collusion,  or  other  sufficient 
cause,  he  proceeds  sua  sponte  to  examine  a  witness  in  his 
own  manner  to  get  out  the  truth  clearly  without  deferring 
to  the  wishes  or  policy  of  counsel  on  either  side.  The 
limits  within  which  this  may  be  done  have  not  been  very 
authoritatively  determined,  and  there  is  some  difference  of 
opinion  as  to  the  legal  effect  of  evidence  thus  brought  out 
by  a  judge,  in  respect  to  the  right  of  either  party  to  follow 
with  cross-examination,  or  to  assign  error  in  the  putting  of 
questions,  the  admitting  of  answers  and  a  refusal  to  strike 
out.  The  better  opinion  is,  that  this  power  is  inherent  in 
the  court  as  the  result  of  the  judicial  oath  to  administer 
justice  ;  and  that  the  measure  of  its  exercise  is  to  be  sought 
in  the  necessity  of  recourse  to  it  to  prevent  injustice. 

The  opinion  of  the  Court  of  Appeals  in  the  Lyon  case 
expressly  establishes  the  right  of  counsel  to  examine  the 
party,  and  as  the  physician's  examination  is  only  allowable 
as  a  part  of  the  oral  examination,  it  would  seem  that  coun- 
sel have  the  same  right  to  interrogate  the  party  that  they 
had  under  the  statute  previously,  and  it  appears  to  follow 
that  they  have  the  right  to  complete  this  interrogation  so 
far  as  it  tends  to  make  clear  the  nature  and  extent  of  the 
injuries,  before  the  physician  should  make  up  his  opinion 
and  settle  the  terms  of  the  report.  His  opinion  ought  to 
be  based  not  merely  upon  his  own  physical  examination 
and  his  own  questions  incidental  tliereto,  but  also  should 
take  into  view  any  facts  relevant  to  his  report  brought  out 
by  other  questions  by  either  of  the  respective  counsel.  At 
least,  this  view  is  in  harmony  with  the  doctrine  that  the 
physical  examination  now  added  is  added  as  part  of  the 
oral  examination  previously  authorized. 

The  statute  does  not  expressly  provide  for  the  manner 
in  which  the  result  of  the  physician  s  investigation  is  to  be 
brought  before  the  court.  It  does  not  direct  that  he  make, 
as  was  done  in  the  case  of  VVunsch  t>,  Weber,  a  written  re- 
port to  be  annexed  as  a  part  of  the  deposition;  nor  does  it 
contain  any  express  provision  allowing  his  report,  if  he 
make  one,  to  be  read  in  evidence.  On  the  other  hand,  it 
does  not  direct  that  he  be  sworn  as  a  witness  upon  the 
trial.  If  he  is  to  be  regarded  as  an  official  witness,  forming 
an  expert  opinion  upon  what  is  brought  before  him,  in 
order  that  he  may  testify  to  the  results,  there  should  be  a 
ri<rht  of  cross-examination  either  before  his  report  is  con- 
cluded, or  by  his  production  as  a  witness  at  the  trial,  so 
that  he  may  be  subject  to  cross-examination  there.     If  this 
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is  the  proper  view,  it  would  not  necessarily  follow  that  his 
cross-examination  could  extend  beyond  the  subjects  of  his 
opinion*;  for  all  personal  questions  of  ability  and  fitness 
might  perhaps  be  deemed  foreclosed  by  his  selection  by  the 
court.  If  he  is  to  be  regarded  as  a  judicial  officer  to  whom 
the  question  of  fact  in  relation  to  physical  injury  is  referred 
for  determination  as  distinguished  from  a  witness  giving  an 
opinion  subject  to  cross-examination,  then  we  have  the 
anomaly  of  an  unsworn  officer  substituted  in  the  place  of 
the  jury  as  to  a  part  of  the  issues,  without  any  express 
statute  making  his  report  conclusive  or  even  competent 
evidence. 

In  considering  these  and  kindred  questions  which  may  • 
arisein  practice  under  the  statute,  reference  may  well  be  had 
to  the  contemporaneous  amendment  of  §  836,  which  provides 
Ihiit  "  In  iin  action  for  the  recovery  of  damages  for  a  per- 
sonal injury,  the  testimony  of  a  physician  or  surgeon 
attached  to  any  hospital,  dispensary  or  other  charitable 
institution  as  to  information  which  he  acquired  in  attend- 
ing a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution,  shall  be  taken 
before  a  referee  appointed  by  a  judge  of  the  court  in  which 
such  action  is  pending  ;  provided,  however,  that  any  judge 
of  such  court  at  any  time  in  his  discretion  may,  notwith- 
standing such  deposition,  order  that  a  subpoena  issue  for 
the  attendance  and  examination  of  such  physician  or  sur- 
geon upon  the  trial  of  the  action  ;"  further  provisions  being 
added  which  make  the  statute  of  depositions  applv  to  such 
an  examination. 

The  general  opinion  will  doubtless  be  that  this  physical 
examination  is  no  part  of  the  trial,  and  that  slw  ex  parte 
report  of  the  physician  is  not  made  competent  evidence ; 
but  that,  on  the  other  hand,  the  object  of  the  statute  is 
simply  to  allow  a  prompt  inspection  and  interrogation  of 
the  sufferer  to  be  made  by  an  expert  in  order  to  qualify 
him  as  a  witness  upon  the  trial. 
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KNIGHT    V.    SACKETT    &    WILHELMS    LITHO- 
GRAPHING   CO. 

N,  V.  Superior  Court y  General  Term  ;  July ^  1892. 

Again  : 

iV.  F.  Court  of  Appeals  ;  March,  1 894. 

1.  Chattels;  title  to  lithographic  stones.]  A  contract  with  a  litho- 

graphing company  under  which  it  makes  impressions  of  draw- 
ings upon  stones  from  designs  furnished,  and  stipulates  to  fur- 
nish prints  when  requested  at  agreed  rates,  the  title  to  the 
stones  to  remain  in  the  company  and  the  ownership  of  the 
engravings  to  be  in  the  person  furnishing  the  designs,  does  not 
vest  the  latter  with  such  title  to  the  stones  as  will  sustain  an  ac- 
tion for  their  conversion  against  one  acquiring  title  through  a  * 
chattel  mortgage  executed  by  the  company,  after  refusal  of 
their  delivery  upon  a  demand  and  tender  of  the  mere  value  of 
the  stones  themselves.* 

2.  The  same.]  Authorities  as  to  acquisition  of  property  by  accession 

and  confusion,  and  as  to  bailments,  collated  in  opinions  and 
points  of  counsel. 
By  the  General  Term. 

3.  AVz£/  trial}  motion  on  minutes.]    Where  an  acliion  is,  by  consent 

of  the  parties,  tried  by  the  court  without  a  jury,  a  motion  for  a 
new  trial  on  the  judge's  minutes  is  not  sanctioned  by  Code  Civ. 
Pro.,  §  999,  and  the  order  denying  such  motion  must  be 
affirmed  on  appeal,  irrespective  of  the  reasons  for  which  it  was 
made. 

4.  Trials;  dismissal  upon  the  merits.]     Where,  upon  a  trial  by  the 

court,  the  complaint  is  dismissed  upon  plaintiff's  own  showing, 
without  any  findings  being  made,  it  should  not  be  "upon  the 
merits."! 

Appeal  from  a  judgment  of  the  general  term  of  the 
Superior  Court  of  the  city  ef  New  York  affirming  a 
judgment  dismissing  the  complaint  rendered  upon  a  triaJ 
by  the  court  without  a  jury. 

*  Compare  the  next  case. 

t  Sec  notes  on  this  subject  in  29  Abb.  N.  C.  283 ;  30  LI.  325  ;  27 
Id,  132,  202,  216,  and  23  Id.  279,  282. 
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The  action  was  brought  for  the  conversion  of  certain 
personal  property  consisting  of  lithographic  drawings  or 
engravings  upon  stones  originally  owned  by  the  Hatch 
Lithographic  Company,  and  which  came  into  defendant's 
possession  through  the  foreclosure  of  a  chattel  mortgage 
executed  by  that  company. 

The  complaint  was  dismissed  at  the  trial. 

Upon  an  application  to  the  trial  judge  for  a  new  trial, 
the  following  opinion  was  rendered  : 

McAdam,  J. — The  plaintiff  entered  into  a  contract 
with  the  Hatch  Lithographic  Company,  by  which  the  lat- 
ter was  to  perform  services  in  making  lithographic  draw- 
ings or  impressions  on  stone,  from  which  prints  or  colored 
,  lithographs  were  to  be  printed  from  time  to  time  for  the 
plaintiff,  at  agreed  prices.  The  drawings  became  the 
property  of  the  plaintiff,  while  the  stones  upon  which  the 
impressions  were  made  and  taken  belonged  to  the  Hatch 
Lithographic  Company.  While  the  stones  were  thus 
owned,  the  latter  company  executed  a  chattel  mortgage 
thereon,  which  was  foreclosed,  and  at  the  foreclosure  sale 
the  property  was  bought  in,  and  eventually  found  its  way 
into  the  hands  of  the  defendant.  The  plaintiff  tendered 
to  the  defendant  the  sum  of  $247.50,  which,  it  claims,  was 
the  price  fixed  by  the  defendant  as  the  value  of  the  litho- 
graphic stones  upon  which  the  drawings  were  made,  and 
demanded  from  the  defendant  the  delivery  of  the  draw- 
ings, which,  of  course,  included  the  stones  upon  which  the 
impressions  were  made,  for  the  one  could  not  be  delivered 
without  the  other ;  but  the  defendant  refused  to  comply 
with  the  demand,  and  the  plaintiff  brought  this  action  in 
trover  as  for  conversion,  claiming  $5,000  damages.  The 
complaint  was  dismissed  upon  the  ground  that  the  plaint- 
iff had  no  title  to  the  stones,  hence  could  not  maintain 
conversion.  The  present  is  an  application  for  a  new  trial. 
The  plaintiff's  counsel  at  the  trial,  when  asked  by  what 
process  his  client  became  possessed  of  title  to  the  stones, 
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replied,  "  By  confusion  of  property  ;*'  but  the  intermixture 
in  this  instance  was  by  the  consent  of  all  the  parties,  so 
that  the  owners  became  tenants  in  common  of  the  prop- 
erty according  to  their  respective  interests  {Cowens  Treat,, 
%  580),  and  the  rule  applicable  where  one  unlawfully 
makes  the  intermixture,  as  illustrated  by  the  cases  re- 
ferred to  in  §  579  {supra)  has  no  application  ;  nor  does 
the  theory  of  accession  of  property  apply,  for  the  reason 
that  the  stones  would  be  regarded  as  the  principal,  the 
impressions  a  mere  incident,  and  if  that  rule  were  applied^ 
the  title  to  all  would  be  in  the  owner  of  the  stones. 

The  rule  is  settled  that  neither  replevin  nor  trover  for 
conversion  will  lie  by  one  tenant  in  common  of  a  chattel 
against  another  for  taking  or  disposing  of  the  chattel. 
The  plaintiff  in  such  an  action  must  claim  as  sole  owner, 
and  must  stand  or  fall  upon  that  claim  (Hudson  v.  Swan, 
83  N.  Y.  552). 

The  case  resembles  that  of  Dod worth  v.  Jones,  4  Duer^ 
201,  in  which  a  stereotyper  who  was  employed  to  prepare 
stereotyped  plates  of  a  "  copyright  "  book,  and  made 
them  out  of  materials  belonging  to  himself,  and  with  his 
own  labor,  was  held  entitled  to  retain  the  plates,  and  that 
he  could  not  be  divested  of  his  legal  title  to  the  product 
or  plates  by  a  tender,  unaccepted,  of  just  compensation 
for  his  labor  and  materials.  In  that  action  the  court  held 
that  the  plaintiff,  in  order  to  recover,  must  establish  a 
legal  title  to  the  plates,  or  a  special  property  in  them, 
with  the  right  of  actual  possession  at  the  time  the  action 
was  commenced,  and  added:  **  What  remedies  might  be 
taken  by  the  plaintiff  to  prevent  a  use  of  the  plates  by 
defendant's  firm  if  it  should  attempt  to  print  the  book  it 
is  useless  to  discuss." 

The  plaintiff  had  a  clear  right  of  action  against  the 
Hatch  Lithographic  Company  for  any  breach  of  its  con- 
tract arising  from  its  refusal  or  inability  to  carry  it  out ; 
but  it  does  not  follow  that  such  right  of  action  gave  to 
the  plaintiff  any  title  to  the  stones,  or  any  right  to  their 
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possession.  Perhaps  the  plaintiff  might  by  bill  in  equity 
have  maintained  a  suit  for  the  partition  of  the  several 
rights  of  property  in  the  stones  and  the  impressions  on 
them,  in  which  the  value  of  the  stones  might  have  been 
judicially  established  and  a  sale  ordered,  with  directions 
to  pay  such  value  out  of  the  proceeds,  and  the  residue  to 
the  plaintiff,  in  case  it  had  elected  to  permit  such  a  sale  to 
go  on  (Prentice  v,  Janssen,  79  N.  V.  478) ;  or  the  plaintiffs, 
at  said  sale,  might  have  purchased  the  property,  and,  by 
paying  the  value  legally  fixed  upon  the  stones,  acquired 
title  to  the  stones,  as  well  as  the  impressions  ;  or  the 
defendant  might  have  been  directed  to  deliver  up  tlie 
stones  on  payment  of  the  value,  thereof  as  determined. 
The  plaintiff  is  seemingly  entitled  to  such  relief  in  an  ap- 
propriate suit  on  principles  of  natural  right  and  justice. 
This  seems  to  be  in  accord  with  the  ruling  of  Foster  v. 
Ward,  Z.  R.,  Ireland,  vol.  9,  pp.  446,  468,  Chancery 
Division,  in  which  a  similar  question  was  decided,  as  well 
as  with  the  civil  law,  and  the  views  of  Justinian,  to  which 
the  attention  of  the  court  has  been  called  by  counsel. 

Upon  the  case  as  presented,  and  in  the  absence  of  proof 
of  usage  of  the  trade  in  regard  to  such  matters,  which 
might  or  might  not  have  been  available,  the  complaint 
was  properly  dismissed,  and  the  motion  for  a  new  trial 
must  be  denied. 

Upon  appeal  to  the  General  Term  of  the  Superior 
Court,  the  following  opinion  was  rendered  : 

Freedman,  p.  J. — The  motion  for  a  new  trial  was 
made  on  the  minutes  of  the  trial  judge  upon  the  grounds 
specified  in  §  999  of  the  Code  of  Civil  Procedure.  But 
the  trial  had  been  by  a  judge  without  a  jury  by  consent 
of  the  parties.  The  section  referred  to  in  express  lan- 
guage applies  only  to  jury  trials.  The  order  appealed 
from  must,  therefore,  be  affirmed,  irrespective  of  the 
reasons  for  which  it  was  made. 

Upon  the  appeal  from  the  judgnnent  it  must  be  held 
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that  the  complaint  was  properly  dismissed  for  the  failure 
of  the  plaintiff  to  establish  title  to  the  stones.  The  action 
being  for  conversion,  the  plaintiflf  was  bound  to  establish 
title.  The  stones  must  be  regarded  as  the  principal  and 
the  impressions  as  a  mere  incident.  The  plaintiff  could 
not  acquire  title  to  the  stones  by  a  mere  offer  to  pay 
their  value  which  was  refused.  The  contract  of  the 
plaintiff  was  with  the  Hatch  Lithographic  Company,  and 
the  latter,  and  not  the  defendant,  agreed  to  put  upon 
certain  stones  certain  drawings  of  the  plaintiff,  and  that 
the  impressions  were  to  be  the  property  of  the  plaintiff 
and  were  to  be  used  exclusively  for  the  benefit  of  the 
plaintiff.  But  the  Hatch  Lithographic  Company  remained 
the  absolute  owner  of  the  stones  and  was  lawfully  in  the 
possession  of  them.  It  was  conceded  by  the  plaintiff 
that  after  the  making  of  said  contract  the  Hatch  Litho- 
graphic Company,  while  so  in  possession,  m.ortgaged  the 
stones,  that  the  mortgage  was  foreclosed,  that  on  the  sale 
the  stones  were  purchased  by  Fuchs  &  Lang,  and  that  the 
defendant  purchased  from  them.  It  nowhere  appears 
that  the  defendant-company,  at  the  time  it  acquired  title 
to  the  stones,  had  any  knowledge  or  notice  of  the 
arrangement  between  the  plaintiff  and  the  Hatch 
Lithographic  Company. 

Under  these  circumstances  conversion  cannot  be 
maintained  by  the  plaintiff  against  the  defendant  based 
upon  a  mere  refusal  to  deliver  up  the  impressions,  because 
a  delivery  of  them  cannot  be  made  without  giving  up  the 
stones.  Nor  is  a  mere  refusal  to  permit  a  transfer  to  be 
made  sufficient  to  sustain  the  action.  Conversion  would 
only  lie,  if  at  all,  upon  proof  of  the  destruction  of  plaint- 
iff's interest,  in  the  impressions.  Short  of  that,  and  under 
the  special  circumstances  of  this  case,  plaintiff's  remedy 
against  the  defendant  is  in  equity.  Moreover,  the  plaint- 
iff clearly  has  a  good  cause  of  action  against  the  Hatch 
Lithographic  C<^mpany  for  breach  of  contract. 

The  authorities  cited   by  plaintiff's  counsel  have  been 
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duly  examined,  but  they  do  not  call  for  reversal.  How- 
ever true  it  may  be  as  a  general  rule  of  our  law  of 
personal  property,  that  no  man  can  be  divested  of  his 
property  without  his  own  consent,  and  that,  consequently, 
even  a  bona  fide  purchaser  from  a  person  in  possession  of 
property,  who  has  no  title  to  it,  and  no  authority  what- 
ever from  the  owner  to  sell  or  dispose  of  it,  cannot  acquire 
any  title  against  the  true  proprietor,  there  are,  in  fact, 
numerous  exceptions  to  the  rule. 

Thus  the  law  will,  in  many  cases,  imply  an  authority 
from  the  owner  to  sell,  and  wh<  re  the  owner  has  conferred 
an  apparent  right  of  property  upon  the  vendor,  or  an 
apparent  right  of  disposal,  and  has  furnished  the  vendor 
with  the  external  indicia  of  such  right,  and  the  vendor 
has  sold  the  goods  and  delivered  the  possession  thereof, 
the  law  will  protect  a  purchaser  who  has  acquired  the 
property  for  a  fair  and  valuable  consideration,  in  the 
usual  course  of  trade,  and  without  any  notice  of  any 
conflicting  claim,  or  of  suspicious  circumstances  calculated 
to  awaken  inquiry  or  to  put  him  on  his  guard,  although 
the  goods  were,  in  fact,  obtained  by  the  vendor  from  the 
true  owner  fraudulently.  In  the  case  at  bar  the  difficulty 
with  the  claim  of  plaintifl*s  company  is,  that  the  said 
company  saw  fit  to  expend  its  money  for  impressions 
upon  stones  under  a  contract  with  a  third  party  without 
acquiring  title,  or  the  right  of  immediate  possession,  to 
the  stones  themselves. 

For  the  reasons  stated  the  complaint  was  properly 
dismissed,  but  as  the  dismissal  was  upon  plaintiff's  own 
showing,  and  without  making  any  findings,  it  should  not 
have  been  upon  the  merits. 

The  judgment  should,  therefore,  be  modified  by  striking 
out  the  words  "  upon  the  merits,'*  and,  as  thus  modified, 
affirmed. 

The  affirmance  of  the  judgment  as  modified  should  be 
without  costs  upon  this  appeal,  but  the  respondent  may 


Digitized  by 


Google 


ABBOTT'S    NEW     CASES.  379- 

Knight  V,  Sackett  &  Wilhelms  Lithographing  Co. 

have  $io  costs  and  disbursements  upon  the  affirmance  of 
the  order. 

DUGRO  and  GiLDERSLEEVE,  J  J.,  concurred. 

William  O.  Campbell,  for  appellant. — I.  Title  to  per* 
sonal  property  cannot  be  divested  except  by  the  fault  or 
with  the  consent  of  the  owner.  After  demand  and  re- 
fusal, trover  may  be  maintained  by  the  true  owner  against 
any  person,  even  a  bona  fide  purchaser  for  value.  There 
can  be  no  doubt  but  that  the  owner  may  follow  the  goods 
(Barrett  v.  Warren,  3  Hill,  348). 

In  further  support  of  this  proposition  it  will  be  suffi- 
cient to  cite  the  cases  where  it  has  been  discussed  and 
maintained  (Hall  v.  Robinson,  2  N,  V,  293  ;  Ely  v, 
Ehle,  3  Id,  506 ;  Wooster  v,  Sherwood,  25  Id.  278  ; 
citing  Brower  v.  Peabody,  13  Id.  121  ;  Saltus  v,  Ever- 
ett, 20  IVcnd.  267;  2  Kent's  Com.  621;  Boyce  v.  Brock- 
way,  31  N,  V,  490;  Bassett  v.  SpofTord,  45  Id.  387; 
Barnard  t\  Campbell,  55  Id.  456;  Gillet  v.  Roberts,  57 
Id.,  28,34;  Everett  v.  Coffin,  6  JVend.  604;  Williams  z;. 
Merle,  11  Id.  80;  Hoffman  z;.  Carow,  22  Id.  285,  294; 
Prescott  V.  De  Forest,  \6  Johns.  159). 

II.  Knight,  the  plaintiff,  had  title  to  the  pictures  on: 
the  "  key-stones  *'  or  **  mother-stones."  The  Hatch  Litho- 
graphic Company  were  bailees  only. 

This  proposition  can  be  maintained  by  the  principles 
of  the  common  law.  A  very  able  discussion  of  almost 
the  precise  question  involved  here  will  be  found  in  the 
action  of  Foster  v.  Ward,  Z.  R.,  Ireland,  vol.  9,  pp.  446, 
et  seq.  That  was  a  case,  as  will  be  seen  from  the  report, 
where  lithographic  stones  had  been  prepared  by  the  firm 
of  Marcus  Ward  &  Co.  for  Mr.  Foster,  under  an  arrange- 
ment almost  identical  with  the  arrangement  between 
plaintiff  and  the  Hatch  Lithographic  Company.  It  is 
not  necessary  to  discuss  this  case  at  length,  because 
the  court  will  read  it.  It  is  sufficient  to  say  that  in 
that  case  the  court  awarded  the  plaintiff  the  possession 
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of  the  stones  with  the  drawings  on  thenn,  and  laid  down 
the  principle  that  the  only  thing  necessary  for  the  plaint- 
iCF  to  do  was  to  pay  the  defendant  for  the  value  of  the 
lithographic  stone  itself.  It  will  be  seen  by  the  plead- 
ings that  it  is  admitted  in  this  case  that  Mr.  Knight  did 
offer  the  Sackett  &  Wilhelms  Lithographic  Company  the 
value  of  the  stones  as  fixed  by  themselves. 

Mr.  Knight  says  that  the  pictures  were  to  remain  his, 
and  this  is  not  contradicted. 

III.  The  plaintiff,  having  a  property  right  in  the  pic- 
tures or  drawings  on  the  stones,  acquired  the  right  to  the 
stones  themselves  by  paying  to  the  defendant  the  value 
of  the  stones. 

It  is  admitted  that  Mr.  Knight  tendered  the  value  of 
the  stones,  and  consequently,  for  the  purposes  of  this  dis- 
cussion, it  must  be  assumed  that  he  has  paid  for  them, 
there  being  no  objection  to  the  tender. 

I  have  been  unable  to  find  in  this  State  any  case  which 
would  exactly  support  the  proposition  now  under  con- 
sideration, but  there  is  no  lack  of  authority  in  the  civil 
law  and  the  Code  Napoleon.  It  is  certainly  a  monstrous 
doctrine  to  maintain  that  this  plaintiff  must  lose  nearly 
two  thousand  dollars'  worth  of  drawings  or  pictures,  in  the 
highest  degree  useful  to  him,  simply  because  defendant 
claims  title  to  and  will  not  sell  $247.50  worth  of  stones  on 
which  the  pictures  have  been  placed.  This  value  is  fixed 
by  defendant.  I  assume  that  the  court  will  be  swift  to 
find  relief  for  him,  even  if  it  must  go  to  the  civil  law  for 
it. 

Inst.  Justinian  (Sander's  Trans.),  lib.  II.,  tit.  I.,  §  25. 

When  materials  belonging  to  different  persons  were 
mixed  together,  or  one  person  bestowed  his  labor  on  the 
materials  of  another,  although  only  one  person  might  be 
the  owner  of  the  product,  yet  he  did  not  become  so  at 
the  expense  of  others.  He  was  obliged  to  pay  those 
whose  materials  or  labor  had  been  employed,  the  value  of 
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their  respective  materials  or  labor,  and  was  liable  to  a 
personal  action  for  the  enforcement  of  the  payment. 

Inst.  Justinian  (Sander's  Trans.),  lib.  II.,  tit.  I.,  §  34  ; 
Gaius  Institute  II.,  §  TJ, 

"  If  a  person  has  painted  on  the  tablet  of  another,  some 
think  that  the  tablet  accedes  to  the  picture,  others,  that 
the  picture,  of  whatever  quality  it  may  be,  accedes  to  the 
tablet.  It  seems  to  us  the  better  opinion  that  the  tablet 
should  accede  to  the  picture ;  for  it  is  ridiculous  that  a 
painting  of  Appeles  or  Parrhasius  should  be  but  the  ac- 
cessory of  a  thoroughly  worthless  tablet.  But  if  the 
owner  of  the  tablet  is  in  possession  of  the  picture,  the 
painter,  should  he  claim  it  from  him,  but  refuse  to  pay 
the  value  of  the  tablet,  may  be  repelled  by  the  exception 
of  dolus  mains  .  .  .  and  vice  versa,  ...  If  the 
tablet  has  been  stolen,  whether  by  the  painter  or  anyone 
else,  the  owner  of  the  tablet  may  bring  an  action  of  theft.*' 

Code  Napoleon^  book  2,  §  1 1. 

Art,  565.  The  right  of  accession  having  for  its  object 
two  things  movable  which  belong  to  different  masters  is 
entirely  subordinate  to  the  principles  of  natural  equity. 
The  following  rules  shall  serve  as  examples  to  guide  the 
judge  in  determining  cases  not  provided  for  according  to 
the  peculiar  circumstances. 

Art.  566.  When  two  objects  appertaining  to  different 
masters,  which  have  been  united  in  such  a  manner  as  to 
form  one  whole,  are,  nevertheless,  separable,  so  that  one 
can  subsist  without  the  other,  the  whole  belongs  to  the 
master  of  that  which  forms  the  principal  part,  on  condition 
of  paying  to  the  other  the  value  of  the  one  which  was 
united  to  it. 

Art,  567.  That  is  to  be  deemed  the  principal  part  to 
which  the  other  was  only  united  for  the  use,  ornament  or 
completion  of  the  first. 

Art.  569.  If,  of  two  objects  united  in  order  to  form  one 
whole,  the  one  cannot  be  regarded  as  accessory  to  the 
other,  that  shall  be  deemed  the  principal  which  is  most 
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-considerable  in  value  or  in  size,  if  the  value  of  both  is 
nearly  equal. 

Art,  570.  If  an  artisan  or  any  person  whatsoever  has 
employed  a  material  which  did  not  belong  to  him,  in 
order  to  form  something  of  a  new  description,  whether 
the  material  can  or  cannot  be  restored  to  its  original 
shape,  the  proprietor  thereof  has  the  right  to  claim  the 
thing  which  has  been  formed  from  it,  on  paying  the  price 
of  the  workmanship. 

yir/.  571.  If,  however,  the  workmanship  were  so  im- 
portant that  it  surpassed  by  much  the  value  of  the  material 
employed,  the  labor  shall  then  be  deemed  the  principal 
part,  and  the  artificer  shall  have  the  right  to  retain  the 
thing  wrought  on,  paying  the  price  of  the  material  to  the 
proprietor. 

Art,  572.  Where  a  person  has  made  use  of  materials 
which  partly  belong  to  him  and  partly  do  not,  in  order  to 
form  an  object  of  a  new  description,  without  having  de- 
stroyed any  of  the  materials,  but  in  such  a  way  that  they 
cannot  be  separated  without  inconvenience,  the  object  is 
common  to  both  proprietors,  etc. 

IV.  One  tenant  in  common  can  maintain  trover  as  for 
conversion  against  his  co-tenant. 

The  case  of  Hudson  v.  Swan,  83  N.  Y.  552,  is  cited  to 
support  the  foregoing  statement. 

There  can   be   no  question  but   that   the  action  can, 
under  proper  circumstances,  be  maintained  by  one  tenant 
in  common  against  his  co-tenant,  and  it  is  to  a  discussion 
of  this  question  that  I  wish  to  invite  the  attention  of  th 
court. 

An  examination  of  the  authorities  is  instructive  and 
interesting.  Littleton,  i  Inst.,  199,  b,  §  323,  illustrates 
the  rule  in  his  time,  when  he  says : 

*'  If  two  be  possessed  of  chattels  personal  in  common 
by  diverse  titles,  as  of  a  horse,  an  ox,  a  cow,  if  the  one 
takes  the  whole  to  himself  out  of  the  possession  of  the 
Other,  the  other  hath   no  other   remedy  but  to   take  his 
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from  him  who  hath  done  the  wrong  to  occupy  in  common 
when  he  can  see  his  time.*' 

And  Coke,  commenting  on  that  passage,  approves  of 
it  (i  Inst.,  200,  a). 

Beginning  with  the  statement  of  the  law  as  just  laid 
down,  there  has  been  an  astonishing  advance. 

In  this  State  it  was  formerly  the  rule  that  one  tenant 
in  common  could  not  maintain  trover  against  his  co- 
tenant  for  merely  dispossessing  him,  or  excluding  him 
from  the  enjoyment  of  the  chattel,  although  he  might  do 
so  if  the  chattel  were  destroyed  or  sold.  This  principle  is 
upheld  in  Fiero  v,  Betts,  2  Barb.  633  ;  Hyde  v.  Stone,  7 
Wend,  354;  S.  C,  9  Coiuan,  230;  Gilbert  v.  Dickerson,  7 
Wejid,  449 ;  Mumford  v,  McKay,  8  Id,  442  ;  Farr  v. 
Smith,  9  Id.  338;  White  v,  Osborne,  21  Id,  72;  Van 
Doren  v.  Baity,  1 1  Htin,  239 ;  2  Hilliard  on  Torts,  246 ; 
Hyde  v.  Noble,  13  N.  H,  494 ;  Parker  v,  Middlebrook,  24 
Conn,  207. 

In  Osborne  v.  Schenck,  83  N.  Y.  201,  we  find  this 
broad  principle  laid  down  :  **  The  possession  and  use  of 
one  tenant  in  common  of  a  chattel,  though  it  prevents  the 
possession  and  use  of  the  other,  can  furnish  no  ground  for 
action,  since  it  is  rightful  and  rests  on  legal  authority. 
But  it  also  follows  that  if  that  possession  develops  into  a 
destruction  of  the  property,  or  of  the  interest  of  the  co- 
tenant,  or  into  such  hostile  appropriation  of  it  as  to 
exclude  the  possibility  of  beneficial  enjoyment  by  him, 
«     .     .     then  a  conversion  is  established." 

V.  The  plaintiff  having  a  title  to  the  drawings,  the 
defendants  were  guilty  of  a  conversion  when  they  refused 
to  allow  a  transfer  to  be  taken.  And  it  matters  not 
whether  we  treat  the  defendants  as  tenants  in  common  or 
as  bailees. 

VI.  Plaintiff  should  have  a  new  trial  on  the  ground 
that  the  case  was  not  fully  presented  to  the  trial  court. 

VII.  There  is  no  resemblance  between  the  case  at  bar 
and  the  case  of  Dod worth  v.  Jones,  4  Duer,  201,  which  is 
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cited  in  the  opinion  of  the  trial  court,  at  folio  68,  printed 
case. 

Artemas  B.   Smithy  for  respondent. — I.    This  appeal 
pres'tnts  no  question  which  this  court  will  review  (Brid- 
ger  z/.  Weeks,  30  N.  Y.  328  ;  Wood  v,  Lary,  124  Id.  83,87; 
Oilman  v.  Prentice,  132  Id.  488). 

II.  Appellant  has  acquired  no  property  in  the  stones 
(Gregory  v.  Stryker,  2  Den,  629 ;  Dodworth  v.  Jones,  4 
Duer,  201), 

III.  Appellant  failed  to  show  any  violation  of  his 
rights,  or  damages  sustained  by  him,  Lennan  v.  Smith 
(124  N.  Y.  581 ;  Stevens  v.  Gladding,  17  //ozv.  U.  5.  447). 

Gray,  J. — The  plaintiff  brought  this  action  to  recover 
damages  of  the  defendant  for  an  alleged  wrongful  conver- 
sion of  certain  personal  property,  consisting  in  lithographic 
drawings  or  engravings.     Upon  the  trial  the  complaint 
was  dismissed  upon  the  plaintiff's  case.     According  to  his 
evidence,  being  desirous  to  obtain  lithographic  engravings 
for  use  upon  covers  of  writing  tablets,  he  made  an  oral 
agreement  with  the  Hatch  Lithographing  Company  that 
the  company  should  make  engravings   upon   stones  for 
him,  from  designs  to  be  furnished  at  a  stipulated  price  for 
each  engraving,  and  that  colored  prints  should  be  made 
therefrom  when  requested,  at  agreed  rates.     He  testified 
that  it  was  their  agreement  that  the  ownership  of  the  en- 
gravings should  be  in  him,  and  of  the  stones  in  the  Hatch 
Company,  and  that  the  duration  of  the  agreement  was  not 
fixed.     It  was  admitted  that  the  plaintiff  had  paid  bills 
for  the  labor  of  engraving  the  stones.     Chattel  mortgages 
were  given  by  the   Hatch  Company  upon  its  propertieSi 
and,  under  foreclosure,  these  stones  were  sold,  and  uUi^' 
ately   came  into  the   possession   of   the  defendant,  ^^^ 
refused  to  deliver  them  to  the  plaintiff  when  he  tend^^^^ 
the  mere  value  of  the  stones  themselves. 

The  dismissal  of  the  complaint,  on  the  plaintiff's  ^^^' 
ing,  was  undoubtedly  right ;  for  he  failed  to  show  that  »^ 
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had  any  property  in,  or  any  right  to,  the   possession  of 
these  stones  at  any  time.     He  never  had   any  interest  in 
the  stones  except  under  his  contract  with  the  Hatch  Com- 
pany, which  gave  him   the   right  to   have   impressions  or 
prints  made  from  them.     It  is  true  that  he   had    paid  for 
the  labor  of  engraving  them  ;  but  it  is  very  clear  from  his 
evidence  that,  by  the  agreement   into   which  he  entered 
with   the   lithographing  company,  the   ownership   of  the 
stones  continued  in  the  company,  and  that  he  was  only  ta 
have  his  printing  done  at  so  much   per  thousand  sheets. 
The  contract  between  him  and  the  Hatch   Company  was 
one  which  bound  the  latter  to   render  its  skilled  services 
and  which  secured  to  it  a  fixed   compensation.     The  ap- 
pellant suggests  that  the  transaction  came  under  a  head 
of  bailments  known   as  locatio  operis  facieudi;   but  that 
would  only  have  been   the  case   if  the  plaintiff  had   fur- 
nished the  stones  and  had  employed  the  lithographers  to 
do  the  engraving  upon  them.     The   learned    trial  judge 
thought  that  a  tenancy  in  common  of  the  stones  had  been 
created,  and  his  dismissal  of  the  complaint  was  upon  the 
.  ground  that  trover  for  conversion  would  not  lie  unless  the 
plaintiff  could  claim  as  sole  owner.     But  we  do  not  think 
that  the  contract  testified  to,  made  out  an  ownership  in 
common.     Ownership  may  rest  upon  agreement ;  but  no 
inference  can  be  drawn  from  the  plaintiff's  version  of  the 
transaction  that  the  Hatch  Company  had  agreed  that  the 
stones,  as  engraved,  should  be  owned  in  common.     The 
evidence  was  that  tKe  stones  were  to  belong  to  the  Hatch 
Company,  and  that  it  was  not  to  print  from  them  for  any- 
body else.     The  plaintiff  says :    **  These  designs  were  to 
be  held  upon  the  stones  for  me  for  no  purpose  whatever 
except  to  do  my  printing  as  I  might  order  it,  that  is  all. 
That  is  the  reason  they  were  to  be  kept   upon   the  stones 
for  me."     Taking  the  plaintiff's  statement  of  the    trans- 
action, it  is  plain  that  the   Hatch  Company  had   bound  it- 
self to  hold,  and  to'print  from,  these  particular  designs  (the 
ownership  of  which  seems  to  have  been  secured    to  the 
Vol.  XXXI.— 25 
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plaintiff  in  part,  if  not  wholly,  by  copyright)  whenever 
ordered  by,  and  solely  for,  the  plaintiff  at  stipulated  rates. 
This  agreement,  in  its  exclusive  features,  rested  upon 
the  consideration  of  what  plaintiff  was  to  pay  at  once 
towards  the  expense  of  doing  the  work  of  engraving,  and 
\ipon  the  profits  to  be  derived  from  the  business  to  be 
given  thereafter. 

The  agreement  negatives  the  idea  of  any  ownership  in 
plaintiff  of  these  stones,  by  the  nature  of  its  requirement 
of  services  to  be  rendered  and  from  the  absence  of  any 
claim  to  own  the  stones  themselves.  Nor  was  there  any 
confusion,  or  an  admixture  of  any  property  of  the  plaint- 
iff with,  or  in,  the  property  of  the  Hatch  Company.  The 
agreement  testified  to,  again  negatives  that  idea.  To 
that  agreement  plaintiff  could  hold  the  company,  and  if, 
by  parting  with  the  stones,  it  disabled  itself  from  per- 
forming its  agreement,  it  exposed  itself  to  an  action  for 
its  breach.  In  such  an  event,  however,  no  rights  of  the 
plaintiff  would  attach  to  and  follow  the  stones  into  the 
hands  of  strangers,  other  than,  at  furthest,  such  as  equity 
might  recognize.  It  is  quite  possible  that  such  an  agree- 
ment would  be  recognized  and  protected  in  a  court  of 
equity,  and  that  relief  might  be  obtained  by  injunction  or 
otherwise,  if  necessary  to  protect  the  plaintiff's  rights 
against  an  improper  use  or  a  destruction  of  the  lithographs. 
But  it  is  not  necessary  or  proper  to  decide  the  question 
here,  and  upon  such  proofs,  whether  the  defendant 
acquired  any  greater  or  other  rights  to  the  use  of  these 
en<^raved  stones  than  were  possessed  by  the  Hatch  Com- 
pany. Nor  does  it  appear  that  the  defendant  refuses  to 
carry  out  the  agreement  made  with  the  Hatch  Company, 
So  far  as  it  appears,  the  defendant  maybe  quite  willing  to 
carry  out  the  original  agreement  and  to  print  for  the 
plaintiff  at  the  rates  stipulated  for  with  the  Hatch  Com- 
pany. However  that  may  be,  we  hold  that  this  plaintiff 
never  had  any  title  to,  or  any  right  to  the  possession  of, 
these  stones,  and  that  the  agreement,  which  he  testified 
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to,  was  one  simply  for  the  performance  of  services  in  the 
making  and  the  transferring  of  lithographic  engravings. 
In  any  view  of  the  case,  it  is  impossible  to  see  how  the 
plaintiff  could  allege  that  there  had  been  any  wrongful 
conversion  of  his  property  by  the  defendant,  and  the 
judgment  appealed  from  should  be  affirmed,  with  costs. 

All  the  judges  concurred  (Bartlett,  J.,  being  of 
opinion  that  the  Hatch  Company  and  plaintiff  were,  under 
the  contract,  tenants  in  common  of  the  stones  and  en- 
gravings thereon  ;  but  concurring  on  the  ground  that 
plaintiff  invoked  an  improper  rem'edy). 

Judgment  affirmed. 


CAHN   V,    HEWSEY. 

N,   Y,  Superior  Courts  Special    Term;  May^  1894. 

1.  Fixtures.]  Hand  painted  canvases  firmly  cemented  and  affixed 

to  the  ceiling  of  a  building  at  the  time  of  the  execution  and  de- 
livery of  a  purchase  money  mortgage  on  the  real  estate  must 
be  regarded  as  fixtures  and  covered  by  the  mortgage,  especially 
where  it  appears  from  the  dealings  between  the  parties  that 
they  so  regarded  them.* 

2.  Inju7iction\  Where  the  removal  of  such  fixtures  would  cause  a 

serious  injury,  and  there  is  danger  that  mortgagee's  security 
may  prove  inadequate,  he  is  entitled,  even  before  the  mortgage 
is  due,  to  an  injunction  against  their  threatened  removal. 

Motion  by  plaintiff  to  continue  temporary  injunction 
granted  in  an  action  brought  by  Isaac  Cahn,  a  mortgagee, 
against  Mary  S.  Hewsey,  the  mortgagor,  to  restrain  the 
commission  of  waste,  impairing  the  value  of  the  mortgage 
security. 

♦  Compare  the  preceding  case. 
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Nathan^  Sondhcim  &  Sondhcim,  for  motion. 
Pavey  &  Zaring,  opposed, 

McAdam,  J. — On  February  28,  1894,  plaintiff  con- 
veyed to  the  defendant  a  lot  and  private  residence  known 
as  No.  1045  Fifth  Avenue,  in  the  city  of  New  York,  for 
the  consideration  of  $80,000,  subject  to  a  first  mortgage  of 
$40,000,  and  then  a  lien  on  the  premises,  and  the  balance 
of  the  purchase  money  was  paid  by  the  execution  of  a  con- 
sideration money  mortgage  on  said  premises  of  $20,000, 
and  the  execution  of  another  mortgage  on  Brooklyn 
property  for  a  like  amount. 

At  the  time  of  the  said  conveyance  and  delivery  of  the 
mortgage  there  were  contained  in  the  premises  five  certain 
ceilings,  consisting  of  hand  painted  canvas,  firmly 
cemented  and  affixed  to  the  building.  The  ceilings  were 
painted  by  one  Mr.  Dupounais,  who  has  since  died.  They 
were  costly  and  handsome,  and  enhanced  the  value  of 
the  premises. 

The  question  involved  is,  whether  this  painted  canvas 
so  affixed  forms  part  of  the  realty,  or  whether  it  is  per- 
sonalty, and  not  covered  by  the  mortgage.  The  defend- 
ant,  regarding  the  painted  canvas  as  personalty,  proposes 
to  detach  it  from  the  ceiling,  and  has  advertised  it  for 
sale  at  auction  with  her  household  effects. 

The  defendant  calls  the  painted  canvas  tapestries. 
The  subjects  represented  thereon  are  such  as  "  Arts  and 
Science,"  "  Music,"  "  Spring,"**  Winter,"  etc.  Defendant 
claims  that  they  are  ornamental  annexations,  affixed  for 
the  purpose  of  rendering  the  occupation  of  the  house 
more  convenient  or  its  appearance  more  pleasing;  that 
they  arc  articles  of  personal  comfort  or  pleasure,  occupy- 
ing the  same  relation  to  the  ceilings  that  pictures  and 
panels  do  to  the  walls,  and  rugs  and  carpets  do  to  the 
floor. 

Plaintiff,  on  the  other  hand,  insists  that   the  canvas 
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paintings  were  affixed  to  the  ceilings  so  as  to  become 
part  and  parcel  of  the  realty,  not  capable  of  being  removed 
except  by  defacing  the  ceilings  and  injuring  the  realty. 

At  the  time  of  the  conveyance  by  the  plaintiflf  to  the 
defendant,  a  schedule  of  the  personalty  in  the  house  which 
was  passed  by  the  deed  was  made,  and  forms  part  of  the 
contract  of  sale.  In  it  were  specified  with  great  particu- 
larity all  the  articles  of  personally  which  were  to  go  to  the 
defendant,  and  the  canvas  paintings  or  tapestries  do  not 
appear  therein.  It  would,  therefore,  seem  that  if  the 
canvas  paintings  or  tapestries  are  personalty,  and  not  part 
of  the  realty,  they  did  not  pass  by  the  deed  to  the  de- 
fendant, and  the  title  thereto  is  still  in  the  plaintiff,  and 
the  defendant  has  no  authority  whatever  to  dispose  of 
them.  Regarding  them,  however,  as  realty,  they  passed 
by  the  deed  and  are  covered  by  the  mortgage.  This 
circumstance  is  material,  as  showing  that  the  parties 
themselves  regarded  the  canvas  paintings  or  tapestries  as 
realty,  and  this  intention  should  be  respected.  If  title 
passed  by  the  deed  to  the  defendant,  it  is  clear  that  they 
are  embraced  in  the  mortgage  which  was  given  back  for 
part  of  the  consideration  money  (8  Am,  &  Eng.  End.  of 
Z.  50).  For  the  same  rule  respecting  fixtures  prevails  be- 
tween mortgagor  and  mortgagee  as  between  grantor  and 
grantee  (Snedeker  v.  Warring,  12  N.  V.  170;  Laflin  v, 
Griffiths,  35  Bard.  58  ;  Robinson  v,  Preswick,  3  Ec/w'.  Ch. 

247). 

Considering  them,  therefore,  as  embraced  in  the  mort- 
gage, the  mortgagee  is  entitled  to  maintain  the  present 
action  for  injunction  to  prevent  waste  (3  Waits'  Act.  and 
Def,  699;  Thomas  07i  Morts.  52  ;  Jones  on  Morts.,  §  684  ; 
Ensign  v.  Colburn,  11  Paige  R.  503).  And  this  remedy 
may  be  invoked  even  before  the  mortgage  is  due  (Salmon 
V.  Clagett,  3  Bland's  CIi.  125). 

The  inquiry  is,  whether  there  is  damage  done  which 
injures  the   reversion.     This  injury  may  be  immediate, 
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though  the  enjoyment  of  the  reversion  is  postponed  (Agate 
V,  Lowenbein,  57  N.  Y.  604,  614). 

Such  an  injunction  was  granted  by  Chancellor  Kent 
in  Brady  v,  Waldron  (2  Johns.  Ch,  148).  There  was  no 
suit  pending  for  a  foreclosure.  The  chancellor  said  : 
"An  injunction  lies  against  a  mortgagor  in  possession  to 
stay  waste.  The  court  will  not  suffer  him  to  prejudice 
the  security." 

The  same  rule  was  followed  by  Vice-Chancellor  Ed- 
wards in  Robinson  v,  Preswick  {supra),  and  the  authority  of 
these  cases  has  never  been  questioned. 

In  this  connection  the  distinction  between  an  equity 
suit  for  an  injunction  and  the  strict  **  action  for  waste  "  at 
common  law  must  be  observed. 

As  the  removal  of  the  canvas  paintings  or  tapestries 
would  injure  the  freehold,  their  removal  would  constitute 
waste,  and  it  appearing  that  the  injury  would  be  a  serious 
one,  and  that  the  security  of  the  plaintiff  may  be  inade- 
quate after  such  removal,  injunction  will  certainly  lie. 

Property  valued  at  $80,000  and  mortgaged  for  $60,000 
may  be  considered  heavily  incumbered  ;  for  no  prudent 
capitalist  or  institution  in  the  habit  of  loaning  money 
would  be  apt  to  lend  as  much  as  $60,000  on  such  property, 
particularly  if  it  was  known  that  the  canvas  paintings  and 
tapestries  were  to  be  removed,  and  the  ceilings  left  in  the 
disfigured  state  which  such  removal  would  necessarily 
cause. 

The  canvas  paintings  or  tapestries  having  been  annexed 
in  a  manner  which  indicates  that  they  were  to  be  of  a  per- 
manent character,  are  evidently  not  movables  nor  person- 
alty within  the  meaning  of  the  law ;  indeed,  they  answer 
every  one  of  the  tests  laid  down  as  a  means  of  distinguish- 
ing fixtures  from  movables  (Voorhees  v.  McGinnis,  48  N. 
Y.  278  ;  and  see  8  Am.  &  Eng.  End.  of  L.  43). 

In  a  carefully  considered  English  case  (D*Enycourt  v. 
Gregory,  L.  R,  3  Eq,  382),  it  appeared  that  a  life  tenant  of 
premises  left  a  will  bequeathing  various  articles  that  he 
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had  placed  in  the  house,  and  the  question  arose  as  to 
whether  certain  articles  were  fixtures  belonging  to  the 
house,  or  movables  passing  under  the  will.  One  of  these 
things  was  a  portrait  in  oil,  painted  on  canvas,  which  was 
placed  on  stretchers  which  were  inserted  in  the  brickwork 
of  the  wall  of  the  room,  and  mouldings  were  then  placed 
around  so  as  to  make  a  panel  picture.  There  were  also 
tapestries,  each  on  wooden  stretchers  attached  by  screws 
and  nails  to  blocks  or  plugs  of  wood  inserted  in  the  brick 
wall,  in  a  similar  manner  as  in  the  case  of  the  portrait. 
Painted  wood  mouldings  were  then  placed  around  the  face 
of  the  tapestry,  and  the  nails  or  screws  were  stopped  in 
and  painted  over.  It  was  proved  that  the  tapestries  could 
be  very  easily  removed  and  the  mouldings  replaced  with- 
out material  damage  to  the  walls  or  paneling  of  the  room. 
It  was  also  shown  that  the  room  had  enriched  panels  in  the 
style  of  Louis  XIV.,  and  that  if  the  panels  from  which  the 
tapestries  were  removed  were  ornamented  in  the  same 
style,  it  would  make  a  perfectly  complete  apartment,  so 
far  as  the  walls  were  concerned. 

Lord  Romilly,  Master  of  the  Rolls,  decided  that  the 
tapestries  and  the  portrait  were  both  fixtures  belonging  to 
the  realty,  giving  his  opinion  as  follows  : 

"  The  first  of  these  which  I  think  proper  to  mention  is 
the  tapestry  which  was  put  up  by  the  testator.  It  is  clear 
that  the  testator  could  not  have  disposed  of  paper  affixed 
to  the  walls,  nor,  if  he  had  used  silk  instead  of  paper  for 
lining  the  walls,  could  he,  in  my  opinion,  have  removed 
the  silk.  So,  if  the  testator  had  covered  the  walls  of  the 
house  with  paneling,  he  could  not,  in  my  opinion,  have 
removed  the  paneling  and  have  left  the  walls  bare.  If  he 
caused  them  to  be  painted  in  fresco  he  could  not  have 
removed  the  paintings,  and  I  think  if  he  had  caused  the 
panels  to  be  painted,  he  could  not  have  removed  the  paint- 
ing any  more  than  if  he  had  put  in  panels  already  painted 
and  fixed  them  close  to  the  wall.  In  all  these  cases  I 
think  they  must  be  considered  to  be  fixtures,  not  remova- 
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ble  by  the  tenant  for  life.  Although  the  mode  of  fasten- 
ing was  not  as  complete  as  if  the  tapestries  were  actually 
affixed  to  and  inseparable  from  the  walls  themselves, 
which,  I  apprehend,  is  never  done,  still  I  think  they  must 
be  treated  as  part  of  the  wall  itself,  and  by  so  placing 
them  (the  testator;  deprived  himself  of  the  power  of 
removing  them.  In  the  same  class  with  these  tapestries 
is  the  portrait  of  Lady  Williams.  In  all  these  cases, 
whether  it  is  the  paper,  or  the  satin,  or  the  panels,  or  the 
tapestry,  they  are  all  part  of  the  wall  itself,  and  they  are 
fixtures  not  to  be  removed." 

It  follows  that  the  motion  to  continue  the  injunction 
must  be  granted. 


BROWN  7^■  U.   S.   AND   BRAZIL   MAIL   S.  S.  CO. 

N,  Y.   Supreme    Courts    Special    Term,    First   District; 
April,   1894. 

Receivers.^  In  an  action  for  the  appointment  of  a  receiver  of  the 
freight  money  earned  and  to  be  earned  by  a  steamship  company, 
an  adverse  claimant  thereto  intervened  as  a  defendant,  and  by 
a  stipulation  entered  into  between  the  parties  before  the 
appointment  of  a  receiver,  in  which  it  was  stated  that  the 
steamship  company  admitted  the  claims,  but  that  it  was  unable 
to  determine  which  of  the  several  claimants  was  entitled  to  the 
money  as  against  each  other,  it  was  agreed  that  such  money 
should  be  deposited  with  a  trust  company  to  the  credit  of  the 
action.  Subsequently  other  claims,  arising  out  of  certain  mari- 
time liens  over  which  the  State  court  had  no  jurisdiction,  were 
made  against  the  money  so  deposited, and  actions///  rem  com- 
menced in  the  U.  S.  District  Court  to  enforce  them.— //eA/,  that 
the  steamship  company  by  the  stipulation  had  not  divested 
itself  of  all  right  to  the  fund,  but  by  remaining  a  party  to  the 
action  had  retained  the  right  to  see  that  the  fund  should  not  be 
paid  out,  except  under  an  order  or  judgment  of  the  court  to 
those  entitled  thereto ;  and  that  on  the  application  of  a  subse- 
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quently  appointed  receiver,  in  order  to  protect  the  rights  of  all 
parties  in  this  and  other  actions,  the  fund  would  be  directed 
to  be  transferred  to  his  credit,  but  requiring  him  to  retain  the 
same  as  a  separate  fund  on  deposit  with  the  trust  company,  sub. 
ject  to  any  rights  that  the  parties  may  have  acquired  under  the 
stipulation  or  proceeding  in  the  U.  S.  District  Court,  and  with- 
out prejudice  and  subject  to  the  rights  of  all  persons  who  claim 
special  liens  on  the  fund. 

Motion  by  the  receiver  of  the  U.  S.  and  Brazil  Mail 
Steaniship  Company,  appointed  in  an  action  brought  by 
John  Crosby  Brown  and  others  against  said  company  and 
others,  for  an  order  for  the  delivery  to  him  of  certain 
freight  money  deposited  with  the  Central  Trust  Company. 

The  further  facts  are  fully  stated  in  the  opinion. 

O'Brien,  J. — This  is  a  motion  by  the  permanent  re- 
ceiver of  the  defendant  company  for  an  order  for  delivery 
to  him  of  certain  moneys  deposited  with  the  Central  Trust 
Company. 

Brown  Brothers  &  Company  were  creditors  of  the 
steamship  company  for  the  amount  of  certain  drafts  ac- 
cepted and  paid  by  them  drawn  on  letters  of  credit  issued. 
On  receiving  these  letters  of  credit,  the  steamsliip  com- 
pany delivered  to  Brown  Brothers  &  Company  an  agree- 
ment to  make  good  the  amount  of  any  drafts  drawn,  and 
as  collateral  security  for  such  payment  pledged  all  freight 
moneys  earned  and  to  be  earned. 

The  Atlantic  Trust  Company  was  trustee  of  a  mort- 
gage executed  by  the  steamship  company,  which  covered 
five  ships,  and  among  other  things,  all  contracts  and  prop- 
erty, and  all  tolls,  income,  profits,  etc.,  arising  out  of 
such  properties,  and  the  right  to  collect  and  recover  the 
same. 

Certain  bankers  other  than  Brown  Brothers  &  Com- 
pany had  also  issued  letters  of  credit  to  the  steamship 
company  and  paid  drafts  thereunder,  and  claimed  to  be 
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entitled  to  a  specific  lien  or  claim  upon  the  freight  moneys 
earned  by  the  company. 

In  February,  1893,  this  action  was  commenced  by 
Brown  Brothers  &  Company  to  enforce  their  pledge  and 
to  procure  the  appointment  of  a  receiver  of  the  freight 
moneys,  some  of  which  were  already  in  the  possession  of 
the  steamship  company,  or  its  agents,  and  others  of  which 
were  in  process  of  being  earned,  the  vessels  being  at  sea 
and  not  having  then  arrived  in  the  port  of  New  York.  The 
Atlantic  Trust  Company  intervened  as  a  defendant,  as- 
serting that  its  right  was  superior  to  that  of  the  other 
claimants  to  the  specific  interest  in  these  moneys. 

Thereupon  a  stipulation  was  entered  into,  of  which 
the  following  is  a  copy  : 

**  New  York  Supreme  Court.  John  Crosby  Brown  and 
others  v.  United  States  &  Brazil  Mail  Steamship  Com- 
pany. 

**  The  plaintiff  having  applied  for  the  appointment  of 
a  receiver  for  freight  moneys  received  or  to  be  received 
by  the  defendant,  upon  the  allegations  set  forth  in  the 
complaint,  and  the  Atlantic  Trust  Company  as  trustee  of 
the  mortgage  of  the  defendant  dated  July  i,  1889.  having 
applied  for  leave  to  intervene  as  a  party  defendant,  which 
application  is  not  opposed  by  the  other  parties,  claiming 
certain  alleged  equities  in  or  liens  upon  said  fund,  upon 
the  allegations  contained  in  the  petition  for  intervention, 
and  the  defendant  stating  that  claims  for  certain  equities 
in  or  liens  upon  said  fund  are  also  made  by  other  persons 
making  such  claims  and  alleging  that  the  same  arise  under 
or  by  reason  of  certain  bankers'  credits  issued  to  the  de- 
fendant by  certain  bankers  in  the  city  of  New  York. 

"  And  thedefendant  conceding  that  some  or  all  of  the 
parties  and  persons  above  named  or  referred  to  is  or  are 
entitled  to  the  possession  of  said  freight  moneys,  whether 
or  not  already  received  by  the  defendant,  but  that  the 
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said  defendant  is  unable  to  determine  which  of  said  several 
claimants  is  entitled  to  such  moneys  or  any  part  thereof 
as  against  each  other. 

**  Now,  it  is  stipulated  and  agreed,  by  and  in  behalf  of 
all  the  parties  hereto  by  their  attorneys,  for  the  benefit  of 
them  and  of  all  the  persons  above  referred  to,  that  there 
be  forthwith  deposited  in  the  Central  Trust  Company,  in 
the  city  of  New  York,  to  the  credit  of  this  action,  all  the 
freight  moneys  now  in  possession  of  the  said  defendant  or 
its  agents,  Paul  F.  Gerhardt  &  Co.,  as  well  as  all  freight 
moneys  hereafter  to  be  received  by  the  said  defendant  or 
its  said  agents,  or  any  person  claiming  under  them  or 
either  of  them  or  in  their  behalf,  on  account  of  the  ships 
*  Kate,'  *  Joshua  Nicholson,'  *  Seguranca,*  '  Elsie,'  *  Eth- 
erley,'  and  any  and  all  other  ships  owned,  operated  or 
chartered  by  said  defendant ;  such  moneys  to  be  kept  as  a 
separate  fund  by  the  said  trust  company,  subject  to  the 
further  order  of  this  court ;  either  of  the  parties  herein 
named  or  above  referred  to,  upon  intervention  herein  and 
upon  notice  to  the  other  parties,  being  authorized  to 
apply  to  the  court  for  any  such  further  order. 

**  It  is  further  agreed  that  either  of  the  parties  hereto 
may,  without  further  notice,  enter  an  order  herein  in 
accordance  with  the  foregoing  stipulation. 

**  Dated  New  York,  March  15,  1893." 

The  order  for  the  deposit  of  freight  moneys  which  are 
the  subject  of  this  application,  directs  that :  **  The  defend- 
ant, the  United  States  &  Brazil  Mail  Steamship  Company, 
forthwith  deposit  with  the  Central  Trust  Company  of 
New  York,  to  the  credit  of  this  action,  which  trust  com- 
pany is  hereby  designated  as  depository  for  such  purpose 
all  the  freight  moneys  now  in  possession  of  the  defendant, 
or  its  agents,  Paul  F.  Gerhardt  &  Co.,  as  well  as  all  freight 
moneys  hereafter  to  be  received  by  the  said  defendant  or 
its  agents  or  any  person  claiming  under  them  or  either  of 
them   or  in    their  behalf,  on   account  of  the  ships  '  Kate, 
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*  Joshua  Nicholson/  *  Seguranca/  *  Elsie  *  and  *  Etherley/ 
and  any  and  all  other  ships  owned,  operated  or  chartered 
by  the  defendant,  such  moneys  to  be  kept  as  a  separate 
fund  by  the  said  trust  company,  subject  to  the  further 
order  of  this  court,  and  it  is  further  ordered  that  either  of 
the  parties  in  said  stipulation  named  or  therein  referred  to. 
upon  intervention  herein  upon  notice  to  the  other  parties 
hereto,  be  and  they  are  hereby  authorized  to  apply  to  this 
court  for  any  such  further  order." 

This  order  for  the  deposit  of  freight  moneys  was  made 
on  March  15,  1893,  and  three  days  after  H.  W.  Gray 
was  appointed  temporary  receiver  of  the  steamship  com- 
pany in  a  judgment  creditors'  action  then  pending  in  this 
court,  and  an  order  was  subsequently  made  allowing  such 
receiver  to  intervene  in  this  action,  and  such  receiver 
thereafter  did  intervene  and  answer,  taking  issue  with  the 
plaintiff  and  claiming  to  be  entitled  to  possession  of  and 
to  administer  the  fund. 

On  March  6,  1894.  the  temporary  receiver  was  made 
permanent  receiver  of  the  defendant  corporation,  and  on 
the  following  day  gave  notice  to  all  the  parties  of  this 
application. 

Although  the  bulk  of  the  money  now  on  deposit  with 
the  trust  company  under  the  stipulation  was  deposited 
prior  to  the  appointment  of  the  temporary  receiver,  it  is 
conceded  that  a  small  portion  of  it  was  collected  and 
deposited  after  such  appointment. 

If  there  were  no  facts  other  than  those  above  stated, 
then,  though  there  might  be  much  force  in  the  suggestion 
that  the  moneys  deposited  subsequent  to  his  appointment 
should  be  transferred  to  the  receiver,  still  I  think  that, 
with  respect  to  the  moneys  deposited  prior  to  his  appoint- 
ment, they  should  be  retained  by  the  trust  company 
under  the  terms  of  the  stipulation  to  the  credit  of  this 
action,  wherein  the  rights  of  all  the  parties  would  be  de- 
termined and  the  fund  accordingly  distributed.  In 
addition,  however,  it  is  made  to  appear  that,  besides  the 
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freight  moneys  collected  and  deposited,  certain  other 
freight  moneys  were  collected  and  retained  by  owners  of 
several  of  the  vessels  chartered  to  the  defendant  company; 
and,  for  the  purpose  of  reaching  such  moneys,  an  applica- 
tion was  made  to  enjoin  such  owners  from  collecting 
the  freight  moneys,  and  to  direct  them  to  deposit  the 
same  to  the  credit  of  this  action  with  the  trust  company. 
This  motion  being  in  part  granted  and  the  order  entered 
thereon,  an  appeal  was  taken  to  the  General  Term  of  this 
court  by  the  owner  of  the  vessel  chartered  to  the  defend- 
ant company,  and  it  was  upon  such  appeal  held  that  this 
being  an  equitable  action,  brought  in  the  first  instance  to 
enforce  a  maritime  lien  in  favor  of  the  plaintiff,  and  that, 
as  by  the  amendment  to  the  complaint  it  is  sought  to 
adjudicate  as  to  the  existence  of  the  maritime  liens 
claimed  by  the  appellant,  and  if  found  to  exist  to  deter- 
mine their  amount,  this  court  had  no  jurisdiction  to 
entertain  such  an  action,  but  that  of  such  actions  the 
federal  courts  have  exclusive  jurisdiction.  Upon  appeal 
from  the  General  Term  to  the  court  of  appeals,  the  latter 
court  dismissed  such  appeal  {A^eiv  York  Law  Jouriial^ 
April  1 8,  1894). 

.Not  content  with  resting  their  rights  upon  this  action, 
the  plaintiffs  brought  actions  /;/  rem  in  the  United  States 
District  Court,  in  which  several  actions  the  Central  Trust 
Company  was  served  with  process  by  the  United  States 
Marshal. 

The  situation,  therefore,  is  that  a  fund  is  on  deposit  in 
the  Trust  Company  to  the  credit  of  this  action,  and  for 
want  of  jurisdiction  the  court  is  powerless  to  determine 
the  respective  rights  of  the  parties  to  the  fund,  and  in  the 
meantime  the  plaintiffs  are  proceeding  to  enforce  their 
claims  in  the  federal  courts,  and  just  who  are  parties  in 
those  actions  does  not  clearly  appear. 

The  contention  made  that  by  depositing,  the  steamship 
company  divested  itself  of  all  right  to  the  fund  and  turned 
it  over  to  the  possession  of  such  persons  as  might  estab- 
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lish  a  lien  thereon,  seems  to  me  to  be  stating  the  position 
too  strongly  and  too  favorably  to  those  claiming  liens; 
the  fact  being  that  the  defendant  company,  while  admit- 
ting that  these  freight  moneys  were  the  subject  of  dispute 
between  various  claimants,  whose  rights  it  was  unable  to 
determine  and  was  willing  to  submit  to  the  court,  deposit- 
ing in  the  meantime  such  moneys  to  the  credit  of  the 
action,  it  remained,  by  the  terms  of  the  stipulation,  a  party 
to  such  action,  with  a  view  of  seeing  to  it  that  the  fund 
should  not  be  paid  out  except  upon  an  order  or  judgment 
of  the  court  to  those  rightfully  entitled  thereto. 

The  receiver,  for  all  practical  purposes,  is  and  takes  the 
place  of  the  corporation  ;  and  whether  the  fund  remains 
on  deposit  subject  to  the  determination  in  some  other 
action  to  be  brought  in  the  federal  court,  or  in  the 
actions  already  brought  by  the  plaintiff  in  such  court,  it 
is  clear  that  the  receiver  should  be  present  to  protect  the 
interests  of  all  the  parties  in  and  to  the  fund.  As  said,  if 
this  action  were  maintainable  and  the  rights  of  the  parties 
could  be  determined  herein,  then  my  conclusion  would  be 
that,  as  the  receiver  was  permitted  to  intervene,  and 
after  his  appointment  as  permanent  receiver  would  have 
obtained  leave  to  file  an  additional  answer,  if  that  should 
be  deemed  necessary,  he  could  thus  have  protected  the 
rights  of  all  persons  whom  he  represents  and  was  ap- 
pointed to  protect  without  disturbing  the  fund  as  de- 
posited. 

As  it  now  stands,  however,  the  fund  is  in  the  trust 
company,  and  as  the  stipulation  did  not  provide  for  the 
contingency  which  has  happened,  as  to  what  should  result 
in  the  event  that  this  action  in  which  the  rival  claims  were 
to  be  disposed  of  should  not  be  maintainable,  and  as  no 
possible  injury  can  result  to  any  person  having  or  claim- 
ing to  have  a  special  lien  upon  the  fund  by  having  it 
transferred  to  the  receiver,  and  as,  on  the  other  hand, 
there  might  be  some  danger  that  in  an  action  such  as  the 
plaintiffs    here    have    brought  in   the   federal   court,  to 
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which  all  those  claiming  an  interest  in  the  fund  might  not 
be  parties,  such  fund  might  be  paid  out,  through  misap- 
prehension or  failure  to  have  all  the  parties  before  the 
court,  without  a  full  consideratfon  of  persons  who  had  an 
interest  therein  and  were  not  before  the  court,  it  seems 
proper  that  provision  should  be  made  to  prevent  any  such 
happening. 

My  conclusion  is,  therefore,  that  the  motion  should  in 
part  be  granted,  by  directing  the  transfer  of  the  fund  to 
the  credit  of  the  receiver,  but  requiring  him  to  retain  the 
same  as  a  separate  fund  on  deposit  with  trust  company, 
subject  to  any  rights  that  the  parties  may  have  acquired 
under  their  stipulation  or  other  proceedings  in  the  Ad- 
miralty Court,  and  without  prejudice  to  and  subject  to 
the  rights  of  all  persons  who  claim  special  liens  upon  the 
fund.  Then  in  the  event  that  such  liens  are  established 
against  the  corporation,  the  fund  will  be  in  a  position  to 
respond  ;  or.  in  the  event  that  the  parties  do  not  obtain  a 
disposition  of  the  rival  claims  within  a  reasonable  time, 
the  receiver  will  be  in  a  position,  in  the  administration  of 
the  affairs  of  the  corporation,  to  put  the  machinery  in 
motion  for  a  determination  of  such  claims. 

To  the  extent  indicated,  therefore,  the  motion  should 
be  granted. 
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BIENENSTOK   v,    AMMIDOWN. 
N.    Y.  Superior  Courts   Trial  Term  ;  May,  1894. 

1.  Fraud,]  If  a  purchaser,  who  is  insolvent,  conceals  the  fact  from 

the  vendor  and  thus  obtains  the  goods  without  intending  to 
pay  for  them,  it  is  a  fraud  for  which  the  sale  may  be  rescinded. 

2.  The  same.]  One  who  receives  a  check  or  money  in  payment  of 

an  indebtedness  with  knowledge  that  the  check  or  money  was 
•.the  proceeds  of  goods  obtained  by  fraud,  is  liable  therefor  to 
the  person  whose  property  was  fraudulently  disposed  of. 

3.  Part  nets /tip.]  Where  a  member  of  defendant's  firm,  acting  as 

president  of  a  corporation,  pledged  goods  of  which  the  corpo- 
ration had  obtained  possession  under  a  sale  void  as  to  plaintiff 
for  fraud,  and  shortly  afterwards  deposited  the  check  given  for 
the  advances  on  the  goods  to  the  firm's  credit  in  payment  of  a 
prior  indebtedness  of  the  corporation  to  the  firm, — /teid,  that 
the  firm,  in  taking  advantage  of  the  act  of  its  member  in  bring- 
ing the  check  into  the  firm,  was  impressed  with  such  member's 
knowledge  as  to  the  source  itom  which  it  came,  though  such 
knowledge  was  not  acquired  in  the  course  of  his  agency  as  a 
member;  and  that  the  firm  could  not  claim  that  the  money  or 
check  vested  in  it  because  it  had  applied  it  to  an  indebtedness 
in  good  faith  and  without  notice. 

4.  The  same.]  Hor,  in  such  a  case,  can  the  firm  claim  that  good 

faith  was  shown  from  ;he  circumstance  that  the  proceeds  so 
received  by  it  were  all  again  advanced  by  the  firm  to  the  corpo- 
ration, so  that  the  firm  had  received  no  benefit,  where  it  not 
only  had  constructive  notice,  but  the  innocent  member  had 
knowledge  of  the  corporation's  insolvency  and  of  facts  suflfi- 
cient  to  put  him  upon  inquiry. 

Trial  by  the  court  without  a  jury. 

The  action  was  brought  by  Siegfried  Bienenstok,  and 
others,  against  Edward  H.  Ammidown,  and  another,  to 
reach  the  proceeds  of  goods  which  had  been  obtained 
from  plaintiffs  by  fraud,  and  which  had  come  inta^  the 
hands  of  defendants. 

The  further  facts  are  fully  stated  in  the  opinion. 
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Blumenstiel  &  Hirsch,  for  plaintiffs. 
MacFarland  &  Parkin,  for  defendant  Smith. 

McAdam,  J. — The  plaintiffs,  wool  dealers  at  St.  Louis, 
Mo.,  in  September,  1890,  sold  to  a  corporation  known  as 
the  Rittenhouse  Manufacturing  Company,  located  at 
Passaic,  New  Jersey,  a  quantity  of  wool,  aggregating  in 
value  about  $34,888.17.  The  transaction  on  the  part  of 
the  Rittenhouse  Company  was  conducted  by  Mr.  Gard- 
ner, its  manager,  through  a  firm  of  wool  brokers,  known 
as  Salter  Brothers.  Mr.  Ammidown,  one  of  the  defend- 
ants, was  president  of  the  Rittenhouse  Manufacturing 
Company,  and  at  the  same  time  senior  member  of  the 
firm  of  Ammidown  &  Smith,  composed  of  the  defendants. 
Ammidown  owned  about  ninety  per  cent,  of  the  stock 
of  the  Rittenhouse  Company,  and  had  an  interest  to  the 
extent  of  sixty  per  cent,  in  the  firm  of  Ammidown  & 
Smith. 

About  the  time  the  wool  reached  Passaic,  Mr.  Ammi- 
down told  Gardner  that  the  wool  must  be  sent  to  New  York 
and  placed  in  warehouses ;  that  times  were  hard,  ready 
money  tight  and  difficult  to  get ;  that  the  notes  of  the 
corporation  could  not  be  sold,  and  that  he  would  have  to 
borrow  money  on  the  wool  for  present  use.  P'or  these 
reasons  the  wool  was  not  taken  from  the  cars,  but  brought 
to  New  York,  divided  into  three  parcels,  stored,  and  ware- 
house certificates  procured  in  the  name  of  the  Ritten- 
house Manufacturing  Company.  These  three  warehouse 
receipts  were  thereupon  taken  to  the  Bank  of  America 
and  two  other  similar  institutions,  where  the  notes  of  the 
Rittenhouse  Company,  guaranteed  by  Ammidown  and 
secured  by  these  warehouse  receipts,  were  discounted. 
The  proceeds  of  the  Bank  of  America  discount,  amount- 
ing to  $9,200,  were  represented  in  a  check  drawn  by  that 
bank,  indorsed  first  by  Ammidown,  then  by  his  firm  of 
Ammidown  &  Smith,  and  passed  to  their  credit  in  their 
bank. 
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Plaintiffs  claim  that  their  property  was  obtained  by  the 
Rittenhouse  Manufacturing  Company  by  means  of  a  fraud, 
to  which  Ammidown  was  a  party,  and  that,  in  conse- 
quence, they  have  the  right  to  follow  the  proceeds  of  the 
$9  200  draft,  representing  part  of  their  property,  into  the 
ihands  of  the  defendants. 

That  the  property  was  obtained  by  fraud  may  be 
safely  inferred  from  the  evidence.  The  Rittenhouse  Com- 
pany, at  the  time  it  bought  the  wool,  was  a  corporation 
created  by  the  laws  of  New  Jersey,  having  a  capital  of 
$200,000.  Three  months  before  the  wool  was  purchased,* 
the  books  of  the  corporation  showed  a  deficiency  of 
$329,000,  and  on  December  2,  1890,  it  was  behind  to  the 
extent  of  $555,000;  so  that  it  was  hopelessly  insolvent, 
without  the  slightest  prospect  of  continuing  business  or  of 
meeting  its  obligations.  The  wools  purchased  from  the 
plaintihs  were  evidently  bought  with  the  pre-conceived 
design  not  to  pay  for  them.  The  circumstances  overcome 
every  presumption  of  innocence.  The  embarrassed  con- 
dition of  the  Rittenhouse  Company  and  of  Ammidown 
and  the  use  they  made  of  the  plaintiffs*  wools,  show  that 
the  intention  of  paying  for  them  was  never  for  a  moment 
entertained.     Indeed,  payment  therefor  was  impossible. 

In  Durell  v,  Haley  (i  7^^?/^^,  492),  Chancellor  Walworth 
said  :  **  If  a  purchaser  who  is  insolvent  conceals  the  fact 
from  the  vendor,  and  thus  obtains  goods  without  intending 
to  pay  for  them,  it  is  a  fraud,  and  the  property  is  not 
changed  in  the  hands  of  the  vendee."  The  same  doctrine 
is  asserted  in  Ash  v,  Putnam  (i  Hill,  302);  Buckley?'. 
Artclier  (21  Barb.  585)  ;  Morrison  zk  Garner  (7  Abb.  Pr. 
425);  Devoe  v.  Brandt  (53  N.  Y.  462);  Johnson  v.  Monell 
(2  Abb.  Ct.  App.  Dec.  470;  2  Keyes,  655);  Wright  v. 
Brown  (67  N.  V.  I ;  Anonymous,  /d.  598). 

It  is  sufficient  if  the  intent  exist  at  the  time  the  goods 
are  receivecV  though  subsequent  to  the  sale  (Whitten  v. 
Fitzwater,  129  N.  V.  626).  The  combination  of  events  is 
to  be  considered  in  determining  the  question  (see  Beardsley 
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V.  Duntley,  69  N.  F.  581  ;  Hedges  v.  Payne,  63  Htirii 
630  ;  Abegg  v.  Schwab,  31  A/.  139;  9  N,  V.  Stipp,  631  ; 
White  V,  Benjamin,  3  Misc,  505,  506). 

It  is  not  necessary  for  the  evidence  to  show  beyond  a 
reasonable  doubt  that  a  party  is  guilty  of  fraud  ;  nothing 
more  is  required  than  that  the  evidence  shall  be  sufficient 
to  satisfy  the  conscience  of  a  common  man,  although  the 
evidence  does  not  amount  to  absolute  certainty  (Bigelow 
m  Fraud,  474,  475). 

The  Rittenhouse  Company  and  Ammidown  knew 
that  the  plaintiffs  were  supplying  the  wool,  believing  that 
it  was  to  be  used  at  the  company's  mills ;  that  it  was 
needed  there,  and  that  they  were  doing,  and  likely  to  con- 
tinue to  do,  a  prosperous  and  paying  business  ;  and  all  in- 
timation to  the  contraVy  was  carefully  suppressed.  It 
must  have  been  known  that  if  the  plaintiffs  had  the  faint- 
est idea  of  the  hopeless  insolvency  of  the  Rittenhouse 
Company,  or  of  Ammidown,  they  would  not  have  parted 
with  over  $34,000  of  their  property,  particularly  if  it  had 
been  suspected  that,  instead  of  using  the  wools  at  their 
mills  for  manufacturing  purposes,  in  the  usual  course  of 
business,  the  vendees  intended,  as  soon  as  they  received 
the  wools,  to  put  them  in  storage  with  the  sole  object  of 
raising  their  value  in  money  for  the  benefit  of  others — a 
course  which  destroyed  all  possibility  of  payment  to  the 
vendors.  If  the  plan  which  was  carried  out  successfully 
was  not  preconceived,  the  result  and  consequences  to  the 
vendors  were  just  the  same,  and  as  between  them  and  the 
vendees  the  former  might  have  rescinded  the  sale  and 
reclaimed  their  property  (Nichols  v,  MichSiel,  23  A^.  Y, 
264,  266.      Vide  cases  before  cited). 

A  bona  fide  purchaser  from  a  fraudulent  vendee  will 
be  protected,  however  (Ball  v.  Shell,  21  Wend,  222; 
Mowrey  v,  Walsh,  8  Cow.  238  ;  Keyser  v.  Harbeck,  3  Duer^ 
373  ;  Fassett  v.  Smith,  23  N,  K  252  ;  Paddon  v.  Taylor, 
44  /<j/.  371).  But  it  devolves  upon  the  latter  to  establish 
that  he  is  a  bona  fide  purchaser,  and  that  he  has  parted 
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with  value  without  notice  of  the  fraudulent  title  of  the 
person  from  whom  he  got  the  property  (Porter  v.  Parks, 
4g  N.  V.  566;  Stevens  i/.  Rrennan,  79 /^/.  254;  Dowse'. 
Kidder,  84  Id,  121  ;  Meacham  v.  Collignon,  7  Da/j^,  402; 
Mather  v.  Freelove,  3  StaU  Rep,  424).  A  transfer  as 
security  for  or  in  payment  of  a  precedent  debt  will  not 
make  the  transferee  a  bona  fide  purchaser  within  the  rule 
(Stevens  v,  Brennan,  and  other  cases,  supra). 

Wherever  the  property  of  another  has  been  wrongfully 
misapplied,  or  a  trust  fund  has  been  wrongfully  converted 
into  another  species  of  property,  if  its  identity  can  be 
traced,  it  will  be  held  in  its  new  form  liable  to  the  rights 
of  the  original  owner  (2  Story  s  Eq.,  §§  1258,  1265). 

Equity  impresses  a  trust  upon  it  in  favor  of  the  one 
equitably  entitled  to  the  same  against  anyone  receiving 
the  fund,  but  a  purchaser  in  good  faith  and  without  notice 
(2  Pom,  Eq.,  §§  1048,  1053  ;  P^rry  on  Trusts,  §  166). 
The  product  or  substitute  for  the  original  thing  still  follows 
the  nature  of  the  thing  itself,  so  long  as  it  can  be  ascer- 
tained  to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail  (Taylor  v.  Plumer,  3  Maul 
&  S,  562;  Matter  of  Cavin  z/.  Gleason,  105  -A^.  Y.2S6; 
Farmers  &  Mechanics*  National  Bank  v.  King,  57  Pa.  St. 
202  ;  National  Bank  v,  Ins.  Co.,  104  [/.  S,  6g;  Ferris  v. 
Van  Vechten,  73  N.  K  113).  Where  the  property  has 
been  converted  into  money  such  proceeds  may  (with  cer- 
tain limitations  hereinafter  referred  to)  be  followed  just 
the  same  as  the  goods  might  have  been  (Dows  v.  Kidder, 
84  A^.  F.  121  ;  Van  Alen  v,  American  National  Bank,  52 
Jd  I  ;  Holmes  v.  Oilman,  138  Id.  369  ;  30  Add,  A^.  C  212). 

The  Bank  of  America,  in  good  faith  and  without  notice, 
advanced  upon  the  warehouse  receipts  $9,200,  and  to  that 
extent  acquired  a  valid  lien  thereon,  and  the  question  is 
whether  the  defendants  herein  acquired,  as  against  the 
plaintiffs,  any  right  to  retain  the  proceeds,  which  went 
into  their  hands  in  the  form  of  a  check  drawn  by  the  bank, 
which  was  indorsed,  first  by  Ammidown,  next  by  his  firm. 
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and  deposited  to  their  credit  in  the  Importers  &  Traders' 
Bank.  Up  to  the  time  the  check  was  in  Ammidown*s 
hands,  as  president  of  the  Rittenhouse  Company,  and  so 
long  as  it  remained  there,  the  proceeds  could  have  been 
recovered  from  him  by  the  plaintiffs.  If  the  title  of  the 
firm  of  Ammidown  &  Smith  is  affected  in  like  manner, 
there  is  no  defense,  and  the  decision  of  this  question 
depends  tt)  a  large  extent  upon  whether  the  knowledge  of 
Ammidown  is  to  be  imputed  to  his  co-partner  Smith,  and 
so  to  the  firm  of  which  he  was  a  member ;  for  if  it  is,  it 
becomes  evident  that  that  firm  cannot  receive  the 
protection  accorded  to  bona  fide  transferees  of  property. 

In  this  connection  it  must  be  conceded  that  where  a 
party  occupies  a  dual  position,  or  numerous  positions, 
such  as  president  of  one  company,  treasurer  of  another, 
secretary  of  a  third,  and  member  of  a  firm,  the  knowledge 
acquired  in  one  capacity  is  not,  as  a  rule,  imputable  to 
the  other  concerns  to  which  such  knowledge  does  noti  by 
the  position  occupied,  rightfully  belong.  Therefore,  the 
knowledge  that  Ammidown  acquired  while  acting  as 
president  of  the  Rittenhouse  Manufacturing  Company 
did  not  necessarily  charge  Smith,  his  co-partner,  who  was 
in  a  legal  sense  a  stranger  to  the  Rittenhouse  Manufactur- 
ing Company,  and  not  bound  to  know  the  facts  connected 
with  its  business.  Ammidown  was  under  no  obligation 
to  make  these  facts  known  to  Smith,  and  it  will  not  be 
inferred  that  he  communicated  them  to  him. 

But  the  transaction  did  not  stand  alone.  Ammidown 
&  Smith  were  the  consignees  of  the  Rittenhouse  Manu- 
facturing Company,  having  an  arrangement  with  it  by 
which  all  its  manufactured  goods  came  to  their  firm, 
under  an  agreement  by  which  they  were  to  advance 
seventy-five  per  cent,  of  the  market  value.  These 
advances  had  been  made  from  time  to  time,  covering  a 
period  of  years,  going  back  as  far  as  1883.  So  that,  at 
the  time  when  the  plaintiffs'  wools  were  received,  the 
Rittenhouse  Manufacturing  Company  owed  Ammidown 
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&  Smith,  for  over-drafts  on  consignments,  a  sum  aggre- 
gating about  $276,000.  Smith  knew  the  financial  condition 
of  the  Rittenhouse  Company,  and,  indeed,  had  for  a  long 
time  suspected  its  stability;  so  that  he  refused  to  have 
his  firm  make  advances  unless  Ammidown  personally 
guaranteed  every  payment.  This  Ammidown  did.  Hence, 
Smith  was  chargeable  with  the  knowledge  which  his  dif- 
ferent relations  to  the  transaction  gave  him,  and  to  such 
as  may  be  reasonably  inferred  from  the  action  of  the  firm 
as  such. 

True,  Smith  had  no  personal  knowledge  concerning 
the  purchase,  storage  or  pledging  of  the  plaintiffs*  wools, 
and  if  the  proceeds  of  the  check  from  the  Bank  of  America 
had  not  been  passed  to  the  firm*s  credit,  no  liability  would 
have  attached  to  the  defendants  jointly.  But  Ammidown 
brought  the  check  into  the  firm,  and  it  was  deposited  to 
the  firm's  credit.  Did  the  firm  by  this  act  become  charge- 
able with  Ammidown's  knowledge  of  the  transaction  that 
put  it  there  ?  In  taking  advantage  of  Ammidown's  act  of 
bringing  in  the  check,  the  firm  of  Ammidown  &  Smith 
took  it,  impressed  with  his  knowledge  as  to  the  source 
from  which  it  came,  even  though  such  knowledge  was  not 
acquired  in  the  course  of  his  agency  as  a  member  of  the 
firm  (Constant  t\  University  of  Rochester,  11 1  A'".  K604I 

The  defendants  claim  that  paying  in  the  check  of  the 
Bank  of  America  was  the  official  act  of  Ammidown  as  the 
president  of  the  Rittenhouse  Company,  and  that  the  pay- 
ment imputed  no  knowledge  to  his  firm,  further  than  the 
fact  of  payment.  But  Ammidown  did  more  ;  he  acted  for 
his  firm  in  receiving  the  money  and  putting  it  in  the  Im- 
porters and  Traders'  Bank  to  its  credit,  and  by  this  act  he 
associated  his  firm  with  the  transaction  by  making  it  the 
beneficiary  thereof.  It  cannot  be  that  the  same  person 
can,  as  a  corporation  president,  commit  a  fraud  on  the 
public,  and  immediately  thereafter,  by  his  own  act,  give  a 
firm  of  which  he  is  a  member  the  benefit  of  it,  and  i  n  that 
simple  manner  make  the  fruits  of  the  fraud  safe  from  legal 
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accountability.  There  must  be  some  well-defined  bound- 
ary line  drawn  where  the  acts  of  the  same  person,  in  the 
same  capacity,  for  legal  purposes  stop,  and  those  in  the 
other  commence ;  where  the  doctrine  of  imputed  knowl- 
edge in  the  new  concern  succeeds  the  actual  knowledge 
gained  in  the  former.  It  was  at  one  time  held  that  notice 
to  the  agent,  in  order  to  bind  his  principal  by  construc- 
tive notice,  must  be  in  the  same  transaction.  But  the 
court,  in  Constant  v.  University  of  Rochester  {suprd)^ 
held  that  the  rule  should  not  be  so  limited,  when  clear 
proof  is  made  that  the  knowledge  or  notice  '*  was  present 
in  the  mind  of  the  agent  at  the  time  of  the  transaction  in 
question." 

The  wools  were  purchased  on  September  loth ;  they 
were  put  in  the  warehouses  on  September  24th,  were 
pledged  September  26th,  and  on  the  same  day  the  money 
was  turned  over  to  his  firm  by  Ammidown;  so  that^ 
under  the  test  applied  in  the  Constant  case,  the  details  of 
the  entire  transaction  were  present  in  Ammidown'smind 
when  his  firm  became  a  party  to  it.  Ammidown  was 
the  senior  member  of  the  firm,  directing  its  affairs  and 
controlling  its  course,  and  held  out  by  the  firm  as  worthy 
of  confidence.  There  are  equitable  reasons,  therefore, 
why  the  rule  as  to  imputed  knowledge  should  be  applied 
to  the  defendants*  firm  in  furtherance  of  justice. 

In  Holden  v.  New  York  &  Erie  Bank  (72  N,  K 
286)  it  was  held  that  where  the  agency  was  continuous 
and  made  up  of  a  long  series  of  transactions  of  the  same 
general  character,  knowledge  acquired  by  the  agent  in  one 
or  more  of  the  transactions  is  notice  to  the  agent  and** 
the  principal,  which  will  affect  the  latter  in  any  other 
transaction  in  which  the  agent,  as  such,  is  engaged,  and  in 
which  the  knowledge  is  material. 

The  application  of  the  doctrine  of  imputed  notice  is  all 
important  in  this  case,  because  the  check  of  the  bank, 
being  negotiable  like  money,  was  passed  to  the  credit  of 
the  Rittenhouse  Company  as  payment  pro  tanto  of  its  in- 
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debtedness,  and  if  so  applied  in  good  faith,  without  notice 
or  anything  to  put  the  firm  as  such  on  inquiry,  that  act 
alone  was  sufficient  to  vest  title  to  the  money  in  the 
defendants  (Stephens  v.  B^ard  of  Education,  79  N.  Y. 
183:  Justh  V.  National  Bank  of  the  Commonwealth,  56 
/</.  478;  and  Southwick  t'.  Rank  of  Memphis,  84  A/.  420; 
Ncwhali  7'.  Wyatt,  139  LI  452).  And  this  upon  the 
ground  that  money  is  currency — has  no  ear  marks — that  its 
possession  vests  title  in  the  holder,  as  to  third  persons 
dealing  with  him  and  receiving  it  in  due  course  of 
business  and  in  good  faith,  even  in  payment  of  a  pre- 
cedent account. 

The  defendants  go  further  than  the  making  of  the 
ordinary  bookkeeping  entries,  and  show  that  the  firm  not 
only  kept  the  usual  ledger  account  with  the  Rittenhouse 
Company,  on  which  the  draft  was  credited  to  it,  but  had 
added  thereto  a  system  of  entries  in  what  is  called  the 
"  advance  book,"  which  was  kept  for  the  information  of 
the  Rittenhouse  Manufacturing  Company,  that  it  might 
know  to  what  extent  it  could  draw  against  the  firm  of 
Ammidown  &  Smith.  It  had  been  arranged  before  this 
that,  after  drawing  the  seventy-five  per  cent,  of  the  market 
value  of  the  goods  consigned  to  Ammidown  &  Smith,  the 
other  twenty-five  per  cent,  was  to  go  in  reduction  of  the 
debt  of  that  company  to  the  firm.  Smith  claims  that 
when  the  proceeds  of  these  drafts  were  received,  they  were 
put  on  this  advance  book  in  the  form  of  a  credit  to  the 
Rittenhouse  Company,  and  that  the  company  drew  upon 
.Ammidown  &  Smith,  not  only  for  the  seventy-five  per 
cent,  which  they  were  allowed  to  draw  under  the  agree- 
ment, but  for  the  proceeds  of  these  discounts  as  well : 
that  in  this  manner  the  proceeds  were  turned  over  to  the 
company  before  any  notice  of  the  plaintiffs*  claim,  and  that 
by  such  turning  over,  Smith,  as  a  member  of  the  firm,  and 
Ammidown  &  Smith,  as  a  firm,  derived  no  benefit  or 
profit  whatever  from  the  proceeds  of  the  discounts,  and 
arc,  therefore,  not  chargeable  in  respect  thereto. 
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While  there  is  force  in  this  circumstance — sufficient 
almost  to  warrant  a  finding  of  good  faith  on  the  part  of  the 
firm  as  a  firm — it  must  be  deemed  controlled  by  Smith's 
actual  knowledge  of  the  insolvency  of  the  Rittenhouse 
Company,  and  imputed  knowledge  of  the  fact  that  the  pro- 
ceeds were  from  discounts  made  on  warehouse  receipts  for 
wool  fraudulently  purchased  from  the  plaintiffs,  which  had 
not  been  paid  for;  and  this  knowledge  destroys  all  right 
to  protection  in  behalf  of  the  firm  as  bona' fide  transferees. 

If  Smith  did  not  acquire  full  knowledge  on  the  sub- 
ject, he  had  sufficient  notice  to  put  him  upon  inquiry,  and 
the  rule  is  that  where  circumstances  are  such  as  to  put  a 
person  upon  his  inquiry,  he  is  chargeable  with  every 
knowledge  which  the  inquiry  would  have  disclosed  if  it 
had  been  properly  followed  up  (Williamson  v.  Brown,  15 
N,  Y.  364).  Failure  to  follow  a  reasonable  clue  is  "  such 
gross  negligence  as  would  be  a  cloak  for  fraud  if  permitted, 
and  it  must  be  held  to  amount  to  constructive  notice  " 
(Whitbread  v.  Jordan,  I  You,  &  C.  Exch.  303).  And  **  when 
a  party  having  knowledge  of  such  facts  as  would  lead  any 
honest  man,  using  ordinary  caution,  to  make  further  in- 
quiries, does  not  make,  but,  on  the  contrary,  studiously 
avoids  making  such  obvious  inquiries,  he  must  be  taken 
to  have  notice  of  those  facts  which,  if  he  had  used  such 
ordinary  diligence,  he  would  readily  have  ascertained  '* 
{lb,  328  ;  and  see  Wright  z/.  Cabot,  89  A^.  K  570  ;  Edwards 
V,  Dooley,  120  Id,  540,  553). 

If  Smith  chose  to  remain  ignorant  in  regard  to  mat- 
ters about  which  he  might  have  informed  himself,  that 
was  his  right  ;  but  he  cannot  put  the  consequences  upon 
others,  and  must  be  held,  so  far  as  they  are  concerned,  to 
be  chargeable  with  the  knowledge  which  inquiries  prop- 
erly pursued  would  have  revealed.  These  inquiries,  if 
made,  would  have  disclosed  the  true  state  of  facts  before 
detailed,  and  would  have  left  him  with  his  partner's 
knowledge  of  the  fact  that  the  proceeds  of  the  wool  equit- 
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ably  belonged  to  the  defrauded  owners  of  the  wool  from 
which  the  proceeds  came. 

Under  these  circumstances  the  defendants  are  charge- 
able with  the  amount  of  the  proceeds,  $9,242.44,  with  in- 
terest, aggregating  $11,178,  and  for  this  sum,  with  $250 
allowance,  the  plaintiffs  are  entitled  to  judgment. 


ANDERSON  v.  HERNANDEZ. 

N.  Y.  Supreme  Court,  Special  Term^  First  District ; 
May,   1894 

Fraud.]  A  trustee  in  pursuance  of  a  conspiracy  to  defraud  the  ben- 
eficiaries of  the  trust,  and  to  make  profit  out  of  the  trust  prop- 
erty, coUusively  leased  the  property,  and  then  sold  it  at  public 
auction  subject  to  the  lease  at  a  low  figure  to  a  f»iend.  Shortly 
afterwards  the  premises  were  le-sold  at  an  increased  price  and 
the  lease  cancelled;  but  the  trustee  received  no  money  until  the 
latter  purchase  was  completed,  and  he  then  only  accounted  to 
the  estate  for  the  smaller  sum  bid  at  the  auction.  The  pur- 
chaser at  the  subsequent  sale,  although  she  had  not  partici- 
pated in  the  original  scheme  to  defraud,  knew,  or  her  agents 
knew,  that  the  property  had  been  held  by  a  trustee;  that  he  had 
a  close,  friendly  relation  with  both  the  lessee  and  purchaser  at 
the  auction  ;  that  the  lease  was  promptly  cancelled,  and  that 
no  money  had  been  paid. — Held,  in  an  action  in  behalf  of  the 
beneficiaries  to  set  aside  the  deeds,  that  the  facts  were  sufficient 
to  put  such  subsequent  purchaser  on  inquiry,  and  she,  having 
failed  to  inquire,  did  not  ^tand  in  the  position  of  a  purchaser  in 
good  faith.* 

Trial  by  the  court  without  a  jury. 

The  action  was  brought  by  Horace  Anderson,  as  sub- 
stituted trustee,  etc.,  of  Ramon  Martinez  Hernandez, 
deceased,  against  Juan  Ramon  Martinez  Hernandez, 
known  also  as  John  R.  M.  Hernz,  and  others,  to  set  aside 
deeds  by  which  a  house  and  lot  were  conveyed  from  the 
late  trustee,  the  said  defendant  Hernz,  to  the  defendant, 
*  See  the  preceding  case. 
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Fannie  K.  Koss,  through  mesne  conveyances  from  the 
defendants,  Alexander  Melhado  and  Isabel  M.  Blood. 
Upon  the  trial,  the  facts  were  shown  to  be  as  follows : 
The  defendant  Hernz,  as  trustee  under  his  father's 
will,  sold  the  house  and  lot,  1 1  East  Twenty-ninth  Street, 
in  the  city  of  New  York,  at  public  auction,  subject  to  an 
unexpired  lease  which  stood  in  the  name  of  the  wife  of 
his  personal  friend,  the  defendant  Melhado,  who  lived  in 
the  house  in  question  and  had  his  office  in  the  same  suite 
with  Hernz.  The  premises  were  bid  in  at  the  low  price 
of  $32,500  by  one  Waddell,  another  friend  of  Hernz,  who 
also  lived  in  the  house.  Waddell  had  judgments  out- 
standing against  him  and  paid  no  money.  The  property 
was  immediately  advertised  by  Waddell,  and  a  contract 
entered  into  by  Melhado  to  sell  the  premises  to  the  de- 
fendant Blood,  at  an  advance  of  $7,500  from  the  auction 
price,  but  at  a  price  less  than  the  value  of  the  property, 
Melhado  exacting  a  deposit  of  ten  per  cent,  of  the  auction 
price  as  a  payment  under  this  contract.  No  money  was 
paid  Hernz,  the  trustee,  except  such  as  was  paid  to  Mel- 
hado by  Mrs.  Blood,  and  Hernz  adjourned  the  closing  of 
the  title  till  the  sale  to  her  could  be  completed.  The  two 
deeds  were  given  at  the  same  time  and  as  one  transaction, 
Hernz  giving  Melhado  a  deed  for  $32,500  (the  auction 
price)  and  Mrs.  Blood  paying  $40,000  for  a  deed  from 
Melhado.  Hernz  subsequently  accounted  to  the  estate 
for  $32,500.  The  defendant  Blood  made  no  inquiries 
into  the  bona  fides  of  the  transaction,  and  subsequently 
conveyed  the  premises  as  a  gift  to  her  daughter,  the 
defendant  Fannie  K.  Koss. 

Francis  L.  Wcilmaji,  Alfred  G.  Reeves    and    Ambrose 
G,  Todd  {Harold  Swat?ty  attorney),  for  plaintiff. 

George  Bell,  for  defendants  Hernz  and  Melhado. 

E,  Ellery  Anderson  {Thompson  &  Koss,  attorneys),  for 
defendants  Blood  and  Koss. 


Digitized  by 


Google 


412  VOLUME   XXXI. 

Anderson  i\  Hernandez. 

Parker,  J. — Although  the  sale  of  the  premises  at 
public  auction  was  in  all  respects  regular  in  form,  I  have 
no  doubt  but  that  the  purchase  by  Waddell  was  a  collu- 
sive one.  It  is  apparent  he  did  not  bid  with  any  idea  of 
purchasing  for  himself.  He  paid  nothing,  made  no  prep- 
arations for  paying  anything,  was  not  asked  to  pay  any- 
thing, and  was  never  given  any  deed.  Evidently,  the 
scheme  was  that  he  should  bid  off  the  premises,  if  they 
went  for  a  less  figure  than  they  were  considered  worth ; 
that  no  payment  should  be  then  exacted,  but  that  the 
premises  should  be  at  once  sold  at  private  sale,  and  wliat- 
ever  advance  could  in  this  way  be  obtained  should  be 
shared  as  profits  by  those  in  the  scheme.  The  subsequent 
accounting  of  the  trustee,  by  which  he  credits  the  estate 
with  the  amount  bid  at  the  public  sale,  $32,500  only,  and 
his  conveyance  to  Melhado  for  that  figure,  well  knowing 
that  he  was  receiving  from  Mrs.  Blood  $40,000  for  the 
same  property,  the  fact  that  there  was  no  transfer  of 
Waddell's  interest  as  purchaser  to  Meihado,  nor  any  P^^" 
tense  that  he  had  succeeded  to  Waddell's  rights  ^^  ^ 
purchaser  in  the  usual  course  of  business,  all  show  t*^^^ 
Hernz  and  Melhado  were  the  real  schemers,  and  ^^^ 
Waddell  was  a  mere  assistant  to  them  in  carrying  it  ^^^' 
A  conveyance  from  the  trustee  to  Melhado,  undef  ^^^ 
circumstances,  would,  as  against  them,  clearly  be  ^^^\1 
able  at  the  election  of  the  beneficiaries,  or  of  the  pla*^ 
in  this  action  on  their  behalf  {Pom,  Eg,  Juris,^  §§  9^  ' 
107s,  1077  ;  Scholle  v,  Scholle,  loi  N,  Y,  167,  171). 

If  Mrs.  Blood,  who  took  the  conveyance  from  Melb^^°' 
was  a  purchaser  for  value  and  in  good  faith,  she  acq«^^^^ 
a  title  from  Melhado  that  cannot  be  avoided,  even  th<^^^ 
the    title,  as  against  him,  could  have  been  set  asid^ 
account  of  fraud  {Pom,  Eq,  Juris,,  §§  738,  739.  743).       ^ 
was    undoubtedly  a   purchaser   for   value.      The   se^*^ 
question  is,  was  she  a  purchaser  in  good  faith?     It  \B     ^   , 
claimed   that  she  was  a  party  to  the  original  schenr>^     , 
Hernz  and  Melhado,  or  that  she  had  actual  knowledgj"^ 
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it.  But  it  is  claimed  that  she  had  notice  of  such  facts 
concerning  the  transfer  from  Hernz  to  Melhado  as  pre- 
clude her  from  assuming  the  character  of  a  purchaser  in 
good  faith.  It  seems  to  be  well  settled  that  if  one  who 
purchases  a  title,  subject  to  an  outstanding  equity  in 
another  person,  has  knowledge  at  that  time  of  any  fact 
sufficient  to  put  him  upon  inquiry  as  to  the  existence  or 
extent  of  such  equity,  it  is  his  duty  to  prosecute  the 
inquiry  with  diligence,  and  if  he  omits  to  do  so  he  is 
chargeable  with  actual  notice  of  the  equity,  and  can, 
therefore,  acquire  no  better  title  than  his  grantor  actually 
had.  If,  after  a  diligent  inquiry,  he  fails  to  discover  the 
existence  of  such  equity,  he  is  protected  against  it  {Pom. 
Eg,  Juris,,  ^j^l'y  Williamson  z^.  Brown,  15  iV.  F.  364). 
Very  many  cases  in  this  State  have  adopted  and  applied 
that  rule,  but  as  none  of  them  assume  to  change  it,  and 
in  none  is  it  more  clearly  stated,  further  citation  is 
unnecessary. 

In  determining  whether  Mrs.  Blood  had  knowledge  of 
facts  sufficient  to  put  her  upon  inquiry  as  to  whether  there 
was  not  an  outstanding  equity  against  Melhado's  title,  it 
is  important  to  distinguish  exactly  what  that  equity  was 
and  the  grounds  upon  which  it  rested. 

The  conveyance  by  which  Melhado  took  title  was 
given  as  part  of  a  scheme  arranged  between  himself  and  the 
trustee,  by  which,  under  the  guise  of  a  fair  sale  at  public 
auction,  a  profit  could  be  made  out  of  the  trust  property, 
for  the  benefit  of  Melhado,  at  least,  if  not  for  the  joint 
benefit  of  both.  It  was  as  much  a  fraud  upon  the  benefic- 
iaries for  the  trustees  to  conspire  with  Melhado,  and  assist 
him  in  making  $7,500  out  of  the  trust  property,  as  if  he 
was  himself  to  share  in  it,  and  it  was  a  fraud  in  which 
Melhado  knowingly  participated.  Much  more  was  it  a 
fraud  if  Melhado  was  the  attorney  for  the  trustee  and  the 
beneficiaries,  and  conspired  with  him  so  that  they  both 
could  make  a  profit  out  of  the  estate.  Therefore  as  against 
Melhado,  the  title  which  he  took  by  the  deed  from  Hernz 
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was  subject  to  an  equity  existing  in  favor  of  the  benefic- 
iaries to  have  it  adjudged  fraudulent  and  void. 

At  the  time  Mrs.  Blood  purchased  the  property  from 
Melhado,  three  different  persons  acted  as  her  agents  in 
negotiating  the  purchase  and  in  investigating  the  title— 
her  brother-in-law,  George  Blood ;  her  attorneys,  Mr. 
Lobenthal  and  Mr.  Waddell — and  whatever  facts  came  to 
the  knowledge  of  either  of  such  persons,  while  engaged  in 
that  business,  must  be  considered  as  having  come  to  her 
own  personal  knowledge  {Pom,  Eq.  Juris. ^  §666  ;  Holdenz/. 
N.  Y.  &  Erie  Bank,  72  iV.  Y,  286  ;  Constant  v.  University 
of  Rochester,  1 1 1  ItL  604).  Charging  her  with  knowledge 
of  the  facts  which  she  and  her  several  agents  learned  in 
that  transaction,  can  there  be  any  doubt  but  that  she  had 
knowledge  of  facts  which  should  have  suggested  to  her 
the  question  whether  the  property  of  the  estate  was  not 
being  unfairly  disposed  of? 

There  was  something  more  apparent  to  her  than  a 
mere  sale,  at  an  advanced  price,  by  one  who  had  himself 
purchased  at  public  auction.  She  knew  that  the  property 
had  been  owned  by  Hernz  only  as  a  trustee  for  others, 
and  that,  notwithstanding  the  public  sale,  he  still  held  the 
title.  It  was  apparent  from  the  way  the  business  was 
transacted  with  her  that,  although  Waddell  had  bid  off 
the  property,  neither  he  nor  Melhado  had  made  any  pay- 
ment on  such  purchase  ;  that  he  expected  to  obtain  the 
amount  of  the  price  so  bid  from  the  sale  to  herself,  and 
that  the  trustee  was  holding  the  title,  and  waiting  for  his 
pay  until  a  re-sale  could  be  made.  She  knew  that  as  soon 
as  the  property  was  bid  off,  the  purchaser  at  once  put  it 
on  the  market  for  a  re-sale,  with  the  offer  to  sell  at  a  bar- 
gain to  a  quick  buyer,  and  that  the  price  that  it  had  been 
bid  off  for  was  but  $32,500.  She  knew,  therefore,  that 
Waddell  or  Melhado  would  take  $7,500  out  of  the  prop- 
erty without  advancing  any  money  whatever.  And  she 
also  knew  that  the  trustee  was  not  only  aware  of  that 
fact,  but  was  actually  assisting  them  to  do  so.     Moreover, 
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she  knew  that  both  Melhado  and  Waddell  were  personal 
friends  of  the  trustee.  That  the  property  when  sold  at 
public  sale  was  subject  to  an  outstanding  lease  that  was 
clearly  calculated  to  lessen  the  price  for  which  it  could  be 
so  sold.  And  that  such  lease  was  promptly  canceled  in 
order  to  make  a  sale  to  her,  and  that  the  property  was 
really  worth  rather  more  than  the  sum  she  was  giving  for 
it. 

Now,  concede  that  she  did  not  know  that  Melhado 
was  the  attorney  for  trustee  or  beneficiaries,  or  that  he 
and  the  trustee  had  agreed  before  the  public  sale  that  the 
property  should,  if  possible,  be  bid  off  by  a  friend  of 
theirs  at  a  low  bargain  and  re-sold  at  an  advanced  price  for 
their  mutual  benefit,  and  that  Melhado  acquired  his  title 
only  in  pursuance  of  and  for  the  purpose  of  carrying  out  such 
plan.  Nevertheless,  the  facts  of  which  she  did  have 
knowledge  suggest  such  a  scheme.  A  trustee  does  not 
ordinarily  allow  his  friend  to  bid  off  trust  property  at 
$7,500  less  than  its  value,  and  wait  for  the  first  payment 
until  he  can  advertise  and  negotiate  a  re-sale  at  an 
advances  price.  The  sale  to  Waddell,  and  the  convey- 
ance subsequently  to  Melhado  simultaneously  with  his 
conveyance  to  her,  could  not  have  appeared  to  Mrs.  Blood 
and  her  agents  as  ai  ordinary  business  transaction,  and 
certainly  not  one  in  which  a  trustee,  acting  in  good  faith, 
would  be  likely  to  join.  It  certainly  suggests  the  query  : 
For  what  reason  does  the  trustee  force  upon  the  market, 
at  public  sale,  this  property,  upon  which  there  is  an  out- 
standing lease  for  three  years  ?  And  why  does  he  allow 
those  interested  in  the  lease  to  bid  it  in  at  so  inadequate 
a  price  ?  And  why,  instead  of  compelling  them  to  per- 
form their  contract  and  close  the  bargain  by  December 
30th,  as  under  his  bid  Waddell  was  obliged  to  do,  does  he 
wait  for  him  to  make  a  rc-sale  at  an  advanced  price? 
What  are  the  necessities  that  require  the  trustee  to  sell 
the  trust  property  in  such  a  manner  and  at  such  a  sacrifice? 

She  made    no    inquiry  whatever,    but   took  the  title 
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offered  her,  and  under  such  circumstances,  in  my  judg- 
ment, she  does  not  stand  in  the  position  of  a  purchaser  in 
good  faith.  The  title  in  her  is,  therefore,  subject  to  .the 
right  of  the  beneficiaries  to  have  it  adjudged  void  as 
against  them,  and  as  the  defendant,  Mrs.  Koss,  is  but  a 
mere  donee  of  Mrs.  Blood,  the  title  in  her  is  also  subject 
to  the  same  equity  (Ten  Eyck  v,  Witbeck,  135  N.  F.  40). 
These  considerations  force  me  to  the  conclusion  that 
the  relief  asked  for  by  the  plaintiff  in  this  action  should 
be  granted. 


MATTER   OF    McKENNA. 
A^.  y.  Court  of  Common  Pleas ^  Special  Term;  May,  1894. 

1.  Motiotts  and  orders.]  A  motion  to  set  aside  an  order  admitting  a 

person  to  citizenship  does  not  fall  within  the  provisions  of  Code 
Civ.  Pro.,  §§  1 282,  et  seq.,  limiting  the  time  w  ithin  which  a  mo- 
tion may  be  made  to  set  aside  a  final  judgment  for  irregularity. 

2.  The  same.]  Seventeen  years*  delay  before  moving  to  set  aside  an 

order  of  naturalization  for  fraud, — in  absence  of  anything  to 
show  that  the  fraud  was  not  discovered,  or  to  excuse  the  delay, — 
is  fatal  to  such  motion  ;  especially  as  Code  Civ.  Pro.,  §  388,  lim- 
iting the  time  for  the  commencement  of  an  action,  not  other- 
wise specially  provided  for,  to  ten  years,  applies  to  a  motion. 

3.  Naturalization,]  The  civil  authorities,  and  not  a  private  individ- 

ual, should  institute  a  proceeding  to  set  aside  naturalization. 

4.  Motions' and  orders.]  Where  a  brother  and  sister  in  support  of 

their  action  of  ejectment  against  those  claiming  under  a  de- 
ceased brother,  moved  to  set  aside  the  latter's  naturalization, — 
held,  that  as  Code  Civ.  Pro.,  §829  (providing  that  a  party  or  a 
person  interested  in  the  event  shall  not  be  examined  as  a  wit- 
ness in  his  own  behalf  as  to  a  personal  communication  or  trans- 
action with  a  deceased  person),  did  not  apply  to  matter  con- 
tained in  affidavits  submitted  on  a  motion,  and  it  appeared  that 
such  section  might  be  successfully  interposed  to  defeat  an  ac- 
tion to  set  aside  the  order  attacked,  the  motion  should  be  de- 
nied, and  the  parties  relegated  to  a  proper  action  where  the 
question  could  be  determined  on  competent  evidence. 
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Motion  by  Ann  McCarran  and  Francis  McKenna  to 
vacate  an   order   admitting   Patrick   McKenna  to   be   a 

citizen  of  the  United  States. 

George  Bliss,  for  the  motion.  ; 

Charles  W,  Dayton  and  C  C  Clarke,  opposed. 

GlEGERlCH,  J. — This  is  a  motion  to  set  aside  an  order 
made  by  this  court,  of  date  October,  25,  1866,  whereby 
one  Patrick  McKenna  was  admitted  to  citizenship  of  the 
United  States.  The  application  is  based  upon  allegations 
that  misrepresentations  were  made  by  the  applicant,  in 
the  course  of  the  proceeding  wherein  such  order  was 
granted,  relating  to  the  period  of  his  residence  in  this 
country  prior  to  the  date  when  his  majority  was  attained. 
The  motion  is  made  by  Ann  McCarran,  a  sister,  and 
joined  in  by  Francis  McKenna,  a  nephew  of  said  Patrick 
McKenna,  and  appears  to  be  made  in  support  of  ejectment 
suits  brought  in  the  Supreme  Court  by  the  said  Ann 
McCarran  against  certain  parties  claiming  through  said 
Patrick  McKenna,  who  died  on  April  22,  1891,  intestate; 
the  order  in  question,  unless  vacated,  being  expected  to 
materially  affect  the  successful  prosecution  of  such  suits. 

As  to  limitations,  this  motion  does  not  fall  within  the 
provisions  of  §§  1282,  et  seq,,  of  the  Code,  relative  to  the 
setting  aside  of  a  judgment  for  irregularity,  in  view  of  the 
nature  of  the  proceeding  attacked  {Re  City  of  Buffalo,  78 
N.  Y.  362,  363) ;  but,  apart  from  the  provisions  of  the 
Code  of  Civil  Procedure,  the  application,  if  based  upon  an 
alleged  irregularity  merely,  would  come  too  late  at  this 
time  (Jackson  z/.  Robins,  \6  Johns,  537,  571  ;  Thompson  v. 
Skinner,  7  Id,  556;  Soulden  v.  Cook,  4  Wend.  217). 

It  is  contended,  however,  that  the  motion,  being  based 
upon  alleged  fraud  in  obtaining  the  order  which  is  sought 
to  be  set  aside,  is  barred  by  no  limitation  ;  but  this  con- 
tention is  founded  solely  upon  certain  authorities  holding 
that  such  a  proceeding  does  not  fall  within  the  limitation 
Vol.  XXXL— 27 
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prescribed  in  the  case  where  irregularity  or  error  of  fact  is 
assigned.  These  authorities  do  not  warrant  the  assump- 
tion that  no  limitation  (running  from  the  date  when  the 
facts  were  discovered)  may  operate  upon  a  motion  of  this 
character,  especially  in  view  of  §  388  of  the  Code,  which 
applies  as  a  rule  to  equitable  actions  (Butler  v,  John- 
son, ill  N.  Y.  204),  a  motion  being  governed  by  the  rules 
of  limitation  applicable  to  actions  (Depew  v.  Dewey,  2 
r.  6-  C.  515  ;  aff'd  56  N.  V.  657). 

Whatever  express  statutory  limitation  may  here  apply, 
however,  it  is  not  necessary  to  determine,  for  the  neglect 
of  the  parties  to  make  this  motion  during  the  great  period 
which  has  elapsed  is  fatal  to  the  application  (Corwithe  v. 
Griffing,  21  Barb.  9,  14;  Strong  v.  Strong,  3  HeJf.  477. 
485  486  and  citations;  /;/  re  Salisbury's  Estate,  6  A\.  K 
Sup/f.  932,  934).  No  explanation  is  here  oflfered  for  the 
negligence  of  the  moving  parties  in  this  regard,  the 
affidavits  submitted  tending  to  show  that  the  facts  con- 
stituting the  alleged  fraud  were  known  to  the  affiants  from 
the  commencement  of  the  period  in  question. 

It  is  .well  settled  that  an  order  admitting  an  alien  to 
citizenship,  which  contains  the  necessary  recitals,  is  con- 
clusive as  to  the  existence  of  facts  upon  which  it  depends 
for  validity  when  attacked  collaterally  (Spratt  v.  Spratt.  4 
PeUr^  [(/  S.]  393.406;  McCirthy  v.  Mirsh,  5  JV.  V,  263; 
Ritchie  v.  Putnam,  13  Wend.  524);  but  authorities  deal- 
ing with  such  a  case  in  the  aspect  of  a  direct  attack  are 
not  abundant.  The  case  of  Commonwealth  v.  Paper  (i 
Brewster,  263,  Penn^,  and  the  Matter  of  Shaw  (2  Penn. 
Dist,  Rep,  250),  however,  are  in  point,  and  I  am  well  con- 
tent to  follow  them  in  the  absence  of  any  contrary  ruling 
by  the  courts  of  this  State  so  far  as  research  discloses. 
These  cases  hold  that  the  civil  authorities,  and  not  a 
private  individual,  should  institute  a  proceeding  of  this 
character,  and,  to  my  mind,  the  reasoning  is  founded 
upon  sound  principles. 

Moreover,  in   view   of   the  grave   importance   which 
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attaches  to  the  question  now  considered,  by  reason  of  the 
property  rights  involved,  the  parties  to  be  affected  should 
certainly  have  recourse  to  the  protection  afforded  by  the 
settled  rules  of  evidence  when  litigating  this  matter,  and 
I  am  by  no  means  satisfied  that  the  provisions  of  § 
829  of  the  Code  of  Civil  Procedure  would  not  oppose  the 
successful  prosecution  of  an  action  to  set  aside  the  order 
here  attacked.  This  section  is  not  in  terms  applicable  to 
matter  contained  in  affidavits  submitted  upon  a  motion, 
and,  in  my  opinion,  justice  would  require  that  the  parties 
be  relegated  to  a  proper  action  where  the  question  can  be 
determined  upon  whatever  competent  evidence  may  be 
adduced. 

Motion  denied,  with  $10  costs. 


PEOPLE  V.  LUNGITE. 

N,    Y,  Court  of  Genera    Sessions  ;  June,   1894. 

Exceptions;  in  criminal  cases.]  Where  one  convicted  of  a  crime 
shows  no  reasonable  excuse  for  not  having  presented  a  hill  of 
exceptions  upon  the  trial,  or  within  five  days  thereafter,  or  for 
not  having  the  time  enlarged  by  consent  or  by  the  judge  who 
presided  at  the  trial,  as  provided  by  the  Code  of  Criminal  Pro- 
cedure, §§  456,  et  seq,,  a  motion  will  not  be  granted  after  the 
time  has  expired,  allowing  further  time  to  serve  exceptions. 

Motfon  by  one  who  had  been  convicted  of  the  crime; 
of  receiving  stolen  goods,  for  an  order  granting  him  ten 
days  from  the  entry  of  such  order  in  which  to  serve  his 
proposed  bill  of  exceptions,  and  for  such  further  relief  as 
to  the  court  may  seem  just. 

The  opinion  fully  states  the  facts. 

Smyth,  Recorder. — The  defendant  was  convicted  of 
the  crime  of  criminally  receiving  stolen  property  on  March 
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21,  1894,  and  was  subsequently,  and  on  March  30th  follow- 
ing, sentenced  to  imprisonment  in  the  State  Prison  for  the 
term  of  one  year  and  six  months. 

No  motion  was  made  on  his  behalf  after  the  rendition 
of  the  verdict  in  arrest  of  judgment  or  for  a  new  trial,  and 
no  bill  of  exceptions  was  proposed  or  settled  at  the  trial, 
nor  has  any  bill  of  exceptions  been  even  prepared  or 
served  upon  the  district  attorney  up  to  the  present  time, 
nor  was  the  court  applied  to,  to  extend  the  time  to  pre- 
pare and  serve  a  bill  of  exceptions,  nor  has  the  time  been 
enlarged  to  do  so  by  consent  of  the  parties. 

The  defendant  now  moves  for  an  order  granting  him 
ten  days  from  the  entry  of  said  **  order  "  in  which  to  serve 
his  proposed  bill  of  exceptions  herein,  and  such  further 
or  other  relief  as  to  the  court  may  seem  just. 

Section  455  of  the  Code  of  Criminal  Procedure  pro- 
vides that  exceptions  may  be  taken  by  the  defendant  to 
a  decision  of  the  court  upon  a  matter  of  law  by  which  his 
substantial  rights  are  prejudiced,  and  not  otherwise,  in  any 
of  the  following  cases  : 

1.  In"  disallowing  a  challenge  to  the  panel  of  the 
jury. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
challenge  for  actual  bias  to  any  juror  who  participated  in 
the  verdict,  or  in  allowing  or  disallowing  such  challenge. 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or 
in  deciding  any  question  of  law,  not  a  matter  of  discre- 
tion, or  in  charging  or  instructing  the  jury  upon  the  law, 
on  the  trial  of  the  issue. 

Section  456  provides  by  whom  the  exceptions  arc  to 
be  settled  and  how  filed,  and  section  457  provides  that  the 
bill  of  exceptions  must  be  settled  at  the  trial  unless  the 
court  otherwise  directs.  If  no  such  direction  be  given, 
the  point  of  the  exceptions  must  be  particularly  stated  in 
writing  and  delivered  to  the  court,  and  must  be  immedi- 
ately corrected  or  added  to  until  it  is  made  conformable 
to  the  truth  ;  and  by  section  458  it  is  directed  that  if  the 
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bill  of  exceptions  be  not  settled  at  the  trial,  it  must  be 
prepared  and  served  within  five  days  thereafter  upon  the 
district  attorney,  who  may,  within  five  days,  serve  upon 
the  defendant  or  his  counsel  the  amendments  thereto. 
The  defendant  may  then,  within  five  days,  serve  the  dis- 
trict attorney  with  a  notice  to  appear  before  the  presid- 
ing judge  of  the  court  at  a  specified  time,  whether  in  or 
out  of  court,  not  less  than  five  nor  more  than  ten  days 
thereafter,  to  have  the  bill  of  exceptions  settled,  and  that, 
at  the  time  appointed,  the  judge  must  settle  and  sign  the 
bill  of  exceptions. 

By  section  460  the  time  for  preparing  the  bill  of  excep- 
tions and  the  amendments  thereto,  or  for  settling  the 
same,  may  be  enlarged  by  consent  of  the  parties  or  by  the 
presiding  judge  or  by  a  judge  of  the  Supreme  Court, 
but  by  no  other  officer;  and  section  461  provides  that  if 
the  bill  of  exceptions  be  not  served  within  the  time  pre- 
scribed in  section  468,  or  within  the  enlarged  time  there- 
fore, as  prescribed  in  the  last  section — namely,  460 — the 
exceptions  are  deemed  abandoned. 

The  defendant  has  failed  to  comply  with  the  provis- 
ions of  any  of  the  sections  above  cited,  and  no  proper  or 
reasonable  excuse  has  been  presented  for  his  not  doing  so. 
It  seems  to  me,  therefore,  that,  as  the  bill  of  exceptions 
was  not  presented  on  the  trial  nor  within  five  days  there- 
after, and  the  time  for  preparing  it  has  not  been  enlarged 
by  consent  of  the  parties,  or  by  the  judge  who  presided 
at  the  trial,  this  motion  must  now  be  denied. 
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PEOPLE'S  TRUST  COMPANY  v.  SMITH. 

JV.    K   Supreme    Court,  Special   Term,  First  District ; 
June^  1894. 

1.  Wills:  who  may  taJte.]  The  provisions  of  the  act  for  the  incor- 
poration of  benevolent  and  charitable  corporations  (L.  1848,  c. 
319)  which  invalidate  devises  and  bequests  contained  in  a  will 
which  is  not  made  and  executed  at  least  two  months  before  the 
death  of  testator,  is  not  a  law  in  relation  to  last  wills  gen- 
erally, but  only  limits  the  powers  of  a  corporation  organized 
under  such  act  to  take  property  by  devise  or  bequest. 

2.  TAe  same.]  The  provisions  of  that  act  are  not  made  applicable 
to  a  bequest  of  personal  properly  to  the  Presbyterian  Home 
for  Aged  Women  by  the  provision  of  the  special  act  of  its  incor- 
poration (/..  1869,  c.  413),  authorizing  it  "to  take  and  hold  by 
gift,  purchase,  devise  or  otherwise,  subject  to  all  the  provisions 
of  existing  laws  in  relation  to  devises  by  last  will  and  testament," 
and  providing  that  it  '*  shall  be  entitled  to  all  the  provisions  and 
privileges  of  law  relating  to  charitable  institutions." 

3.  Statutes^    The  word  "  devise  '*  as  used  in  a  special  act  for  the 

incorporation  of  a  charitable  institution,  authorizing  it  to  lake 
by  devise  subject  to  all  existing  laws  relating  to  devises  by  will, 
will  not  be  construed  to  include  a  bequest  of  personal  property 
in  order  to  restrict  the  privileges  granted  by  the  act,  unless 
such  intent  is  clear. 

4.  7ke  same.]  A  special  act  of  incorporation  in  providing  that  the 

corporation  '*  shall  be  entitled'  to  allths  provisions  and  priv- 
ileges of  the  law  relating  to  charitable  institutions  "confers 
privileges,  and  does  not  impose  limitations  and  disabilities. 

Trial  by  the  court  without  a  jury. 

The  action  was  brought  by  the  People's  Trust  Com- 
pany, as  executor  of  Eliza  Smith,  deceased,  against  John 
J.  Smith,  and  others,  for  the  construction  of  the  will  of 
plaintiff's  testator. 

The  complaint  alleged,  among  other  things,  that  the 
estate  consisted  entirely  of  personal  property,  and  that 
testator  died  within  sixty  days  after  making  wuU ;  and 
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prayed  construction  of  the  following  provision  :  **  Third, 
Upon  the  death  of  my  two  brothers  I  direct  my  estate  to 
be  divided  equally  between  the  Association  for  the  Re- 
lief of  Respectable  Aged  Indigent  Females,  and  the 
Presbyterian  Home  for  Aged  Women." 

The  defendants,  who  we're  next  of  kin,  contended  that 
the  bequest  was  within  the  provisions  of  the  Laws  of  1848, 
chap.  319,  invalidating  devises  and  bequests  to  charitable 
corporations,  if  the  will  shall  not  have  been  made  and  ex- 
ecuted at  least  two  months  before  testator's  death. 

Wingatfy  Cullen  &  Miller^  for  plaintiff. 
Dunning  6r  Fowler,  for  defendant,  Smith. 
Arnold,  Green  &r  Patterson,  for  defendant,  Mason. 

W,  F.  Dunning,  for  defendant,  the  Association  for  the 
Relief  of  Indigent  Females. 

Townsend^  Dyett  &  Einstein,  for  the  defendant,  the 
Presbyterian  Home  for  Aged  Women. 

Ingraham,  J. — The  only  question  presented  is 
whether  the  provisions  contained  in  section  6  of  the  act 
of  1848  for  the  incorporation  of  benevolent  and  charitable 
corporations,  which  invalidates  the  bequests  contained  in 
a  will  which  had  not  been  made  and  executed  at  .east 
two  months  before  the  death  of  the  testator,  is  binding 
upon  the  defendant,  the  Presbyterian  Home  for  Aged 
Women.  This  corporation  was  created  by  special  act  of 
the  Legislature  (chap.  413,  Laws  of  1869),  and  is  thereby 
"  authorized  to  take  and  hold,  by  gift,  purchase,  devise 
or  otherwise,  subject  to  all  provisions  of  existing  laws  in 
relation  to  devises  by  last  will  and  testament,  .... 
and  shall  be  entitled  to  all  the  provisions  and  privileges 
of  law  relating  to  charitable  institutions."     The  next  of 
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kin  af  the  testatrix  claim  that  the  bequest  of  one-half 
of  the  residuary  estate  to  this  corporation  is  not  valid, 
because  the  testatrix  died  within  two  months  after  the 
execution  of  the  will ;  it  being  claimed  that  the  limita- 
tion of  the  right  of  a  corporation  organized  under  the 
general  act  of  1848  to  take  by  virtue  of  bequests  con- 
tained in  a  will  applied  to  this  corporation. 

Two  provisions  of  the  act  of  1869  are  relied  on  to  make 
the  act  of  1848  applicable:  Firsts  that  the  authority  to 
take,  given  by  the  act  of  1869,  being  made  subject  to  all 
provisions  of  existing  laws  in  relation  to  devises  by  last 
will  and  testament,  it  was  the  intention  to  include  the 
provision  of  law  regulating  bequests,  so  that  the  word 
**  devise  "  should  be  considered  to  mean  any  gift  of  prop- 
erty, either  real  or  personal,  by  a  last  will  and  testament. 
The  word  **  devise  **  has  a  well-defined  legal  meaning.  It 
is  a  gift  of  real  property  by  a  person's  last  will  and  testa- 
ment, and  the  object  must,  therefore,  be  that  kind  of 
property  (Bouvier  s  Lazv  Dictionary),  And  although  the 
courts  have,  in  order  to  give  effect  to  a  testator's  evident 
intention,  included  personal  property  as  covered  by  the 
word  **  devise  "  when  used  in  a  will,  such  a  meaning  has 
never  been  given  to  the  word  in  order  to  restrict  or  abridge 
a  right  or  privilege  granted  where  it  was  not  necessary  to 
carry  a  clearly  expressed  intention  into  effect.  The  right 
of  this  corporation  to  take  this  bequest  does  not  come 
from  the  act  of  1848.  It  is  given  by  the  special  act  of 
incorporation  in  the  most  general  terms,  being  made  sub- 
ject to  the  provisions  of  existing  laws  in  relation  to  devises 
by  last  will  and  testament.  The  act  of  1848  is  not  men- 
tioned, and  I  do  not  think  it  could  be  said  that  the  pro- 
vision of  the  act  in  question  is  a  law  in  relation  to  last 
wills  generally  ;  it  is  only  a  limitation  as  to  the  power  of 
corporations  organized  under  its  provisions  to  take  prop- 
erty by  virtue  of  a  devise  or  bequest.  There  were  many 
corporations  in  existence  at  the  time  of  the  passage  of  the 
act  of  1869  authorized  to  take  by  devise  or  bequest  with- 
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out  this  limitation,  and  I  can  see  no  reason  why  the  pro- 
visions which  are  contained  in  such  acts  are  not  as  applic- 
able to  this  corporation  as  the  provisions  of  the  act  of 
1848.  There  is  here  no  clearly  defined  intention  of  the 
Legislature  that  this  provision  in  the  act  of  1869  should 
have  reference  at  all  to  the  act  of  1848,  or  that  the  limita- 
tion as  to  corporations  organized  under  that  act  should 
apply  to  this  corporation  ;  and  there  is  nothing  to  show 
that  the  Legislature  had  the  intention,  by  the  insertion  of 
this  clause,  to  restrict  the  right  of  this  corporation  to  take 
any  bequest. 

The  second  claim  made  by  the  next  of  kin  is  that  the 
words  **  shall  be  entitled  to  all  the  provisions  and  priv- 
ileges of  law  relating  to  charitable  institutions  "  made  this 
limitation  in  the  act  of  1848  applicable  to  this  corporation. 
It  is  not  entirely  clear  what  the  word  "  entitled  "  as  used 
in  this  connection  means.  To  "  entitle "  is  defined  as 
**  To  give  a  title,  right  or  claim  ;  to  give  a  right  to  demand 
or  receive;  to  furnish  with  grounds  for  claiming,  with  a 
direct  object  of  the  person  claiming  and  a  remote  object 
of  the  thing  claimed.'*  It  is  directly  opposed  to  the  idea 
of  imposing  an  obligation  or  limitation,  but  gives  to  the 
person  named  a  right  to  demand  or  receive.  Thus,  when 
this  corporation  was  said  to  be  entitled  to  all  the  provisions 
and  privileges  of  law  relating  to  charitable  institutions,  it 
was  given  the  right  to  have  and  enjoy  the  provisions  and 
privileges — not  to  have  imposed  upon  it  limitations  and 
disabilities  which  it  did  not  ask  for.  By  reference  to 
§  6  of  the  act  (Laws  of  1869,  vol.  i,  p.  937)  it  will  be  seen 
that  very  different  language  was  used  when  it  was  the 
intention  to  impose  upon  the  corporation  the  limitations 
and  restrictions  contained  in  another  act  of  the  Legislature. 

I  think  it  clear,  therefore,  that  this  corporation  is 
entitled  to  take  an  undivided  half  of  the  testatrix's  prop- 
erty upon  the  death  of  the  beneficiaries  for  life,  and  judg- 
ment is  directed  accordingly  ;  costs  of  all  parties  to  be 
paid  out  of  the  estate ;  judgment  to  be  settled  on  notice. 
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SOLARZ  V,   MANHATTAN   RAILWAY  CO. 
N,  Y.  Superior  Court,  Trial  Term;  May,  1894. 

1.  Master  and  servant.']  A  master  is  liable  for  injuries  to  his  servant 

caused  by  an  unsafe  scaffold  upon  which  he  was  directed  to 
work,  although  it  was  erected  by  other  servants. 

2.  Evidence:  ne^/^enceJ]  An  unexplained  giving  way  of  a  scaffold 

upon  which  a  servant  was  directed  to  work  is  prima  facte  evi- 
dence of  the  master's  negligence, 

3.  Sunday.]  One  employed  to  do  work  in  violation  of  Penal  Code» 

§§  263,  266» — prohibiting  labor  on  the  Sabbath, — may.  neverthe- 
less, recover  for  injuries  caused  by  his  employer's  failure  to  pro- 
vide him  a  safe  place  in  which  to  work ;  for  he  recovers,  if  at 
all,  not  through  the  contract,  but  independent  of  it. 

4.  New  trials  ;  excessive  damages. \  A  verdict  of  ^15.000  for  loss  of 

the  use  of  both  feet  by  an  able-bodied  laborer,  thirty-five  years 
old,  will  not  be  set  aside  as  excessive. 

Motion  for  a  new  trial  on  the  judge's  minutes. 

The  action  was  brought  by  Anthony  Solarz,  as  an 
employee  of  the  defendant,  the  Manhattan  Railway  Com- 
pany, to  recover  damages  for  personal  injuries  caused  by 
the  giving  way  of  a  scaffold  upon  which  he  was  directed 
to  work. 

The  further  facts  are  fully  stated  in  the  opinion. 

E,  B.  Thomas  {Davies,  Short  &  Townsend,  attorneys), 
for  the  motion. 

/.  /.  Delany  {John  L,  Brower,  attorney),  opposed. 

McAdam.  J. — The  plaintiff,  a  laborer  in  the  employ 
of  the  defendant,  was  required  by  it  to  report  to  one  of 
its  foremen  for  work  on  Sunday  morning.  May  I,  1892,  at 
the  defendant's  blacksmith  shop  on  Third  Avenue  and 
Ninety-eighth  Street,  this  city.     The  plaintiff  reported  as 
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requested,  and,  following  the  foreman's  direction,  ascended 
a  scaffolding  which  the  defendant  had  erected,  some 
twenty  feet  or  more  in  height ;  while  working  there  one 
of  the  central  boards  broke,  the  end  turned,  and  the 
plaintiff  was  precipitated  to  the  ground,  sustaining  injuries 
of  such  a  serious  character  to  the  bones  of  both  feet  as  to 
necessitate  his  removal  to  a  hospital,  where  he  was 
required  to  remain  until  June  26,  1892,  when  he  was  able 
to  leave  the  institution  on  crutches.  The  plaintiff  has 
not  recovered  from  the  injuries,  and  probably  never  will 
be  able  to  work  again. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$15,000,  a^d  the  defendant  moves  for  a  new  trial  upon  the 
ground  (i)  that  there  was  no  evidence  of  negligence;  (2) 
that  the  plaintiff  was  engaged  in  violating  the  Sunday  law 
at  the  time  of  the  accident,  and  being  a  wrongdoer,  can- 
not recover  ;  (3)  that  the  damages  awarded  are  excessive. 
These  objections  will  be  considered  in  the  order  of  their 
presentation. 

First,  It  is  elementary  that  the  master  must  furnish 
a  safe  place  for  his  servant  to  work,  and  cannot  relieve 
himself  from  this  duty  by  delegation  (See  cases  collated  in 
Rettig  V,  Fifth  Ave.  Transportation  Co.,  6  Misc,  J^.  332). 
In  Green  v.  Banta  (48  Super.  O,  156;  aff'd  97  N.  K  627), 
the  plaintiff  and  other  servants  of  the  defendant  were 
dumping  bricks  upon  a  scaffold  when  it  fell,  and  plaintiff 
was  injured  thereby.  In  an  action  to  recover  for  said 
injuries,  /iM,  **  that  it  was  the  duty  of  defendant  to  furnish 
for  plaintiff  to  work  on  properly  built  scaffolding,  and  any 
negligence  of  the  foreman  or  other  workmen  employed  by 
defendant  to  erect  the  same  was  defendant*s  negligence, 
and  not  that  of  a  fellow-workman  of  plaintiff."  Also  /u/d, 
**  that  the  fact  that  the  scaffold  gave  way  was  prima 
facie  evidence  of  negligence  '*  (See  also,  Flynn  v,  Harlow, 
46  State  Rep.  872). 

Upon  these  authorities  the  unexplained  breaking  down 
of    the   scaffolding   made  out   a  case   sufficiently  strong 
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to  go  to  the  jury  on  the  subject  of  negh'gence,  and  that 
question  was  sent  to  them  with  instructions  which  fully 
explained  the  rights  and  duties  of  the  respective  parties  in 
regard  to  the  scaffolding  and  the  care  required  in  its  use. 

Second,  The  Penal  Code  (§§  263,  266)  prohibits  manual 
labor  and  manufactures  on  the  Sabbath;  yet  it  is  clear 
that  the  violation  of  these  penal  provisions  had  nothing 
whatever  to  do  with  the  injury  to  the  plaintiff,  for  it 
would  have  happened  to  him  on  any  other  day  under 
similar  conditions.  It  was  not  the  day,  but  the  neglect  of 
the  defendant  which  caused  the  damage. 

A  party  violating  the  law  is  not  on  that  account  put 
at  the  mercy  of  others  (CWry  on  Torts,  159).  He  may 
not  be  able  to  recover  for  services  rendered  on  the  faith  of 
the  contract ;  but  he  is  not  for  that  reason  to  be  physically 
disabled.  In  other  words,  the  defendant,  in  order  to 
escape  from  liability  for  its  negligence,  cannot  plead  a 
violation  of  the  Sunday  \di\v,  which  it  invited  {CkwoW  v, 
Staten  Island  R.  R.  Co.,  65  Barb.  32  ;  aff'd  58  N.  K  126; 
S.  C,  17  Avu  R,  231  ;  Nodine  v,  Doherty,  46  Barb.  59; 
Platz  V.  City  of  Cohoes,  89  N.  Y.  219 ;  0*Shea  v.  Kohn, 
33  Hun,  114;  aff'd  ^7  N.  Y.6^g\  Merritt  v.  Earle,  2g  N. 
F.  IIS  ;  Bertholf  v.  O'Reilly,  8  Hun,  16;  aff'd  74  iV.  Y. 
509  ;  Sutton  V.  Town  of  Wauwatosa,  29  Wise.  21  ;  Knowl- 
toii  V.  Milwaukee  City  Ry.  Co.,  59  Id.  278 ;  Mohney  v. 
Cook,  26  Pa.  St.  342  ;  Western  Union  Telegraph  Co.  v. 
I\IcLaurin,  70  Miss.  26  ;  S.  C,  38  Aju.  & Eng.  R.  R.  Cases^ 
note  ;  PhiLidclphia,  etc.,  R.  R.  Co.  v.  Philadelphia  &  Havre 
dc  Grace  Tovvboat  Co.,  23  How.  U.  S.  218;  Powhatan 
Steamboat  Co.  v.  Appomattox  R.  R.  Co.,  24  Id.  247 ; 
Louisville,  N.  A.,  etc.,  R.  R.  Co.  v.  Buck,  116  Ind.  $66; 
Louisville,  N.  A.,  etc.,  R.  R.  Co.  v.  Frawley,  no  Id.  18  ; 
II.  &  T.  C.  R.  R.  Co.  V.  Rider,  62  Tex.  267  ;  Schmid  v. 
Humphreys,  48  Iowa,  652  ;  Baldwin  v.  Barney,  12  R.  I. 
392;  Blackz/.Townof  Lewiston,  13  jRa^r. -S/'/.  80;  Sharp  v. 
Township  of  Evergreen,  35  A^.  IV.  Rep.  67;  Smith  v.  N.  Y., 
Susquehanna,  etc.,  R.  R.  Co..  46  N.  J.  Z.  7;  Johnson  v. 
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Missouri  Pacific  R.  R.  Co.,  i8  Neb,6yo\  Van  Auken  v. 
Chicago  W.  M.  Ry.  Co.,  55  ^.  W.  Rep,  971). 

The  rule  declared  seems  to  be  in  accord  with  the  con- 
sensus of  opinion  on  the  subject,  and  the  decisions  of  the 
Massachusetts  courts  to  the  contrary  depend  so  much  on 
the  peculiar  legislation  and  customs  of  that  Common- 
wealth as  to  be  regarded  inapplicable  to  injuries  received 
in  this  State. 

The  authorities  cited  are  adjudications  in  cases  which 
rested  more  or  less  upon  contractual  relations  made  in 
violation  of  the  statutory  provisions  respecting  the  Sab- 
bath, and  recoveries  were,  nevertheless,  sustained  on  the 
ground  that  the  transgression  by  the  plaintiff  was  not  the 
proximate  cause  of  the  damage,  did  not  justify  the 
injuries  complained  of,  and  furnished  no  defense  to  the 
defendants  who  caused  them. 

If  the  plaintiff  had  to  recover  "  through  the  medium 
and  by  the  aid  of  an  illegal  transaction,  to  which  he  was 
himself  a  party,'*  there  might  be  some  force  in  the  defend- 
ant's contention.  But  this  is  not  so,  for  the  defendant  is 
liable  to  plaintiff  for  the  safety  of  the  scaffolding,  in- 
dependent of  the  contractual  relations  between  them 
(Coughtry  v.  Globe  W.  Co.,  56  N.  V.  124). 

Third.  There  is  no  precise  rule  for  estimating  damages 
for  personal  injuries  arising  from  negligence.  The  com- 
pensation is  for  pain  and  suffering,  which  cannot  be 
accurately  estimated  in  dollars  and  cents.  The  damages 
may  embrace  the  expenses  of  cure,  the  value  of  time  lost 
thereby,  with  a  fair  allowance  for  any  permanent  disability 
and  diminution  of  power  to  earn  money.  Evidently, 
much  must  be  left  to  the  sound  judgment  of  the  jury,  and 
their  discretion  should  not  be  disturbed  except  in  a  clear 
case  of  abuse.  The  plaintiff  was  thirty-five  years  of  age 
at  the  time  he  sustained  the  injuries,  which  are  likely  to 
be  of  a  permanent  character,  wholly  disabling  him  from 
all  labor.  He  had  a  long  and  useful  life  before  him.  The 
verdict  was  for  $15,000.     Smaller  verdicts   have  in  like 
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cases  been  set  aside,  while  those  nearly  approximating 
or  exceeding  it  in  amount  have  in  the  following  cases 
been  su^^tained :  $12,000  (Rockwell  z;.  Third  Ave.  R.  R. 
Co.,  64  Barb.  438  ;  aff'd  53  N.  Y,  626) ;  $14,000  (Gale  v. 
N.  Y.  Central,  etc.,  R.  R.  Co..  13  Hun,  i  ;  aff'd  76  Id.  594) ; 
$15,000  (Schultz  V.  Third  Ave.  R.  R.  Co.,  46  Super.  Ct. 
211  ;  reversed  on  other  grounds,  89  N.  Y.  242);  $15,000 
(Mitchc.l  V.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  70  I/un, 
387;  54  State  Rep,  116;  24  N.  Y.  Supp.  32);  $20,000 
(Walker  v.  Erie  Ry.  Co..  62  Barb,  260)  ;  $30,000,  (Harrold 
V.  N.  Y.  Elevated  R.  R.  Co.,  24  Hun,  184.) 

In  view  of  these  cases  it  is  impossible  to  hold  with  any 
degree  of  confidence  what  the  verdict  should  have  been, 
or  that  it  is  ill-proportioned  to  the  serious  character  of 
the  injuries. 

For  these  reasons  the  motion  for  a  new  trial  must  be 
denied. 


DALTON  V,  VANDERVEER. 

N.    Y.  Supreme  Court,  Special  Term,  Second  District  • 
May,   1894. 

1.  Equity?^  Where  the  complaint  alleges  an  equitable  cause  of 
action  for  the  dissolution  of  a  partnership  and  the  appointment 
of  a  receiver,  and  the  evidence  presents  only  a  cause  of  action 
for  damages  for  a  breach  of  a  contract  for  services,  the  court 
cannot  give  judgment  for  damages,  or  allow  the  complaint  to  be 
amended,  but  must  dismiss  the  action. 

2.  Trial.]  Defendant  does  not  waive  his  right  to  a  trial  by  jury 
by  failing  to  demand  the  same,  if  the  complaint  does  not  set 
forth  a  cause  of  action  triable  by  jury,  but  such  a  cause  is  for 
the  first  time  disclosed  by  the  evidence.* 

3.  Pleading.]     Defendant  is  not  bound  to  plead  that  plaintiff  has 

an  adequate  remedy  at  law  in  order  to  render  such  defense 
available  against  a  cause  of  action,  disclosed  by  the  evidence, 
where  the  complaint  set  forth  a  cause  of  action,  which,  if  estab- 
lished,  would  have  entitled  plaintiff  to  equitable  relief. 

Trial  by  the  court  without  a  jury. 

*  See  note  at  the  end  of  this  case. 
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The  action  was  brought  by  George  W.  Dalton  against 
John  H.  Vanderveer. 

The  opinion  fully  states  the  facts. 

Gaynor,  J. — The  complaint  alleges  in  sum  and  sub- 
stance that  the  defendant  owned  a  tract  of  sixty-five  acres 
of  land,  and  in  order  to  secure  the  experience  and  assist- 
ance of  the  plaintiff  in  laying  it  out  in  lots  and  streets, 
and  selling  it  off  by  lots  at  auction  or  private  sale,  entered 
into  an  agreement  of  co-partnership  with  the  plaintiff, 
whereby  the  plaintiff  was  given  a  certain  interest  in  com- 
mon with  the  defendant  in  the  lands  and  the  future  pro- 
ceeds of  sales  thereof;  that  out  of  such  proceeds  the  de- 
fendant was  first  to  be  paid  the  moneys  expended  in 
preparing  the  land  for  sale  by  lots,  as  aforesaid,  the  agree- 
ment requiring  him  to  advance  it  all ;  and  then  $3,000  an 
acre  for  the  tract,  after  which  the  overplus,  if  any,  should 
be  divided  between  the  parties,  the  plaintiff's  share  to  be 
one-quarter;  and  that,  after  the  plaintiff  had  so  plotted 
and  prepared  the  Innd  for  sale,  and  a  large  number  of  the 
lots  had  been  actually  sold,  the  defendant  notified  the 
plaintiff  that  he  dissolved  the  partnership,  and  refused  to 
go  on  any  further  with  the  enterprise  as  a  joint  one ;  and 
the  prayer  is  for  a  judgment  declaring  the  plaintiff  to  be  a 
part  owner  of  the  land,  for  the  appointment  of  a  receiver 
to  sell  the  land,  and  for  an  accounting  and  division. 

The  answer  denies  the  co-partnership,  and  alleges  that 
the  plaintiff  was  only  the  employee  of  the  defendant. 

The  proof  shows  that  there  was  no  co-partnership,  but 
that  the  plaintiff  was  employed  as  an  agent  by  the  defend- 
ant to  prepare  the  land  for  sale  and  sell  it,  as  aforesaid, 
and  that  for  his  services  he  was  to  be  paid  one-qu:irter  of 
the  overplus,  as  already  stated  ;  and  that,  after  the  con- 
tract had  been  partly  performed,  a  large  number  of  sales 
having  been  made,  the  defendant  discharged  the  plaintiff. 
The  cause  of  action  which  the  proof  presents  is,  therefore, 
one  for  damages  for  breach  of  contract  for  services.    The 
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amount  already  realized  from  sales  is  easily  ascertained. 
Past  sales  furnish  evidence  of  the  time  and  effort  it  would 
take  to  sell  off  all  of  the  lots,  and  also  of  the  price  for 
which  the  lots  can  be  sold,  and  it  would  not  be  difficult 
to  otherwise  prove  their  value  ;  so  that  no  difficulty 
would  be  encountered  in  proving  the  damage  which  the 
plaintiff  has  sustained  by  the  breach  of  the  contract.  In 
this  state  of  the  case,  may  the  court  go  on  and  assess  the 
damage  in  this  action,  or  must  the  complaint  be  dismissed  ? 
The  complaint  states  a  case  which  is  within  the  juris- 
diction of  equity,  and  is  not  an  action  at  law,  but  the 
evidence  fails  to  sustain  the  complaint,  and  also  fails  to 
make  out  any  case  which  is  within  the  jurisdiction  of 
equity.  This  being  so,  must  not  the  complaint  be  dis- 
missed ? 

The  origin  of  the  High  Court  of  Chancery  in  England 
was  due  wholly  to  the  inability,  and,  to  a  limited  extent, 
the  unwillingness  of  the  common  law  courts  to  entertain 
and  give  relief  in  every  case,  and  thus  meet  all  the  require- 
ments of  justice.  The  common  law  courts  paid  such 
deference  to  forms  and  precedents  that  they  became  slaves 
to  them.  Their  jurisdiction  was  thus  circumscribed. 
They  adhered  to  certain  precise  writs  and  rigid  forms  of 
action  which  were  not  sufficiently  comprehensive  to  enable 
them  to  give  adequate  redress  in  some  cases  of  injustice 
and  wrong,  or  to  give  any  redress  in  many  others.  In 
such  cases  the  aggrieved  person  was  remediless,  except 
he  could  get  a  hearing  of  the  king  himself.  Petitions  by 
those  in  such  case  were,  therefore,  frequently  presented  to 
the  king,  asking  for  relief  of  him  as  matter  of  grace, 
because  it  could  not  be  got  of  his  courts.  From  the  fact 
that  the  king  usually  referred  such  petitions  to  his 
secretary,  called  his  chancellor,  they  came,  in  course  of 
time,  to  be  presented  to  the  chancellor  directly  by  the 
suitors  themselves  ;  and  thus,  gradually,  and  at  a  time 
which  history  canno{  enable  us  to  precisely  fix,  the  court 
of  chancery  came  to  be  established.     As  is  seen,  its  juris- 
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diction  was  wholly  extraordinary.  Relief  was  afforded  by 
it  only  in  those  cases  wherein  the  common  law  courts 
either  could  give  no  redress  at  all,  or  could  not  give 
adequate  redress ;  and  anyone  coming  to  chancery  with  a 
case  which  did  not  need  its  extraordinary  jurisdiction, 
but  could  be  adequately  dealt  with  in  the  common  law 
courts,  was  dismissed  for  lack  of  jurisdiction. 

Thus,  side  by  side,  there  existed  the  Court  of  Chan* 
eery  and  the  common  law  courts,  each  with  a  distinct 
jurisdiction,  the  test  of  chancery's  jurisdiction  in  any 
given  case  being  that  the  suitor  could  either  get  no  relief, 
or  could  not  get  adequate  relief,  in  a  court  of  common 
law.  And,  therefore,  necessarily,  there  also  grew  up,,  not 
only  two  distinct  systems  of  practice  in  these  courts,  but 
also  two  distinct  systems  of  substantive  jurisprudence,  that 
in  the  Court  of  Chancery  being  the  system  which  we  call 
equity.  In  the  formation  of  the  government  of  this  State 
these  two  distinct  kinds  of  courts  and  systems  were  given 
a  place  from  the  beginning,  and  the  Court  of  Chancery 
here  was  clothed  with  the  general  jurisdiction  and  powers 
of  the  High  Court  of  Chancery  in  England.  Separate 
courts  thus  administered  these  separate  systems  of  juris- 
prudence in  this  State  until,  by  the  Constitution  of  1846, 
the  Court  of  Ch^.ncery  was  abolished  and  its  jurisdiction 
and  powers  were  devolved  upon  the  Supreme  Court. 
From  that  time  on  the  same  court  has  administered  jus- 
tice under  both  systems  ;  but,  all  the  same,  the  two  sys- 
tems have  necessarily  preserved  their  identity  and  con- 
tinued to  exist.  The  Court  of  Chancery  is  gone,  but  the 
system  of  equity  jurisprudence  remains,  and  is  still 
administered,  but  by  the  same  court  which  also  adminis- 
ters the  common  law  system.  There  is  only  one  court  to 
administer  both  systems,  but  they  remain  distinct  svstems. 

This  much  h"  ye  I  said  because  we  seem  sometimes  to 

lose  sight  of  it  and  think  otherwise.     The  cause  of  this  is, 

no  doubt,  the  enactment  in  our  fi  st  Civil  Procedure  Code 

of  1848,  and  found  in  our  present  revised  Code  of  Civil 

Vol.  XXXI.— 28 
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Procedure,  namely:  ** There  is  only  one  form  of  civil 
action.  The  distinctions  between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  those  actions  and  suits,  have 
been  abolished**  (§  3339).  But  this  enactment  relates 
only  to  the  two  systems  of  practice,  and  has  no  reference 
to  the  two  systems  of  substantive  jurisprudence.  They 
still  exist  side  by  side,  but  the  separate  systems  of  prac- 
tice under  which  they  were  formerly  administered  have 
been  abolished,  and  the  one  system  of  our  practice  statute 
substituted.  It  is  in  this  view  that  our  Court  of  Appeals 
has  said  that  **  the  distinction  between  legal  and  equitable 
actions  is  as  fundamental  as  that  between  actions  ex  con- 
tractu and  ex  delicto^  and  no  legislative  fiat  can  wipe  it 
out  "  (Gould  V,  Cayuga  County  Nat.  Bank,  86  N.  K  75, 
83) ;  and  again,  that  "  the  names  of  actions  no  longer 
exist,  but  we  retain,  in  fact,  the  action  at  law  and  the  suit 
in  equity  "  (Stevens  v.  The  Mayor,  etc.,  of  New  York,  84 
N,  Y.  304) ;  and  again,  that  "  although  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  is  abolished,  the 
distinguishing  features  between  the  two  classes  of  reme- 
dies, legal  and  equitable,  are  as  clearly  marked  and  rigidly 
observed  as  they  ever  were,  and  this  is  necessary  to  the 
administration  of  justice  in  an  orderly  manner  and  the 
preservation  of  the  substantial  rights  of  suitors  **  (Chip- 
man  V.  Montgomery,  63  N,  Y,  221,  230).  In  a  word,  the 
forms  are  all  that  are  changed.  The  two  distinct  systems 
of  justice  still  remain,  though  they  are  administered  by 
the  same  court,  under  one  system  of  practice. 

This  brings  me  down  to  saying  what  must  be  done 
with  this  action.  Under  our  existing  system,  both  actions 
at  law  and  suits  in  equity  being  brought  in  the  same  court, 
they  are  in  regular  course  placed  upon  separate  calendars 
by  the  parties  themselves,  namely,  actions  at  law  upon 
the  calendar  of  causes  to  be  tried  by  a  jury,  and  equity 
actions  upon  the  calendar  of  causes  to  be  tried  by  the 
court  without  a  jury.  When  chancery  existed  as  a 
.separate  court,  if  a  suitor  came  there  with  a  common  law 
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action  he  was  dismissed  for  lack  of  jurisdiction.  But  now, 
if  a  plaintiff  place  an  action  at  law  upon  the  equity 
calendar,  and  notice  it  for  trial  there,  he  may  not  be  dis- 
missed out  of  court.  The  court  may,  of  its  own  motion, 
refuse  to  hear  it  and  send  it  to  the  jury  calendar ;  or,  if 
the  court  be  willing  to  hear  it,  the  defendant  may,  never- 
theless, by  demanding  a  jury  trial,  have  the  cause  sent  to 
the  jury  calendar  ;  and,  if  he  do  not  so  demand,  he  waives 
the  right  to  a  jury  trial  and  confers  jurisdiction  upon  the 
court  to  hear  it  without  a  jury  ;  and  the  rule  is  the  same 
whichever  side  has  so  placed  it  upon  the  calendar  and 
noticed  it  {Code  Civ.  Pro.,  §  1009).  The  cause  of  action 
stated  in  the  complaint  in  this  action  being  wholly  equit- 
able, and  in  no  respect  constituting  an  action  at  law,  the 
case  was  properly  placed  upon  the  equity  calendar  and 
noticed  for  trial  there  by  the  parties.  For  the  same 
reason,  the  defendant  had  no  right  to  demand  a  jury 
trial. 

The  case  presented  by  the  complaint  was  not  one 
which  entitled  the  plaintiff  to  a  jury  trial,  and  he  was 
bound  by  the  complaint  in  that  respect.  It  cannot,  there- 
fore, be  claimed  that  he  has  waived  a  trial  by  jury  of  the 
cause  of  action  presented  by  the  evidence.  Nor  can  it  be 
said  that,  by  failure  to  plead  in  his  answer  that  the  defend- 
ant had  an  adequate  remedy  by  an  action  at  law,  he  has 
waived  his  right  to  so  claim  now.  When  chancery  existed 
as  a  separate  court,  and  a  suitor  came  there  asking  for 
equitable  relief  upon  a  statement  of  facts  in  his  bill  upon 
which  he  could  get  full,  complete  and  adequate  relief  in 
an  action  at  law,  the  chancellor  was  free  to  so  inform  him 
and  refuse  to  be  vexed  by  his  suit ;  but,  in  order  that  the 
defendant  might  so  insist  and  have  the  suit  dismissed  on 
his  motion,  it  was  necessary  for  him  to  so  plead  in  his 
answer,  in  default  of  which  he  was  held  to  have  waived 
that  defense  and  submitted  the  cause  to  chancery  for 
equitable  disposition,  provided  that  court  could  in  the  end 
make  any  such  disposition  of  it ;  and  such  is  still  the  rule 
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of  pleading  (Grandin  v.  LeRoy,  2  Paige,  509;  Wiswall  v. 
Hall,  3  Id,  313;  LeRoy  v.  Piatt,  ^  Id.  77  \  Truscott  t/. 
King,  6  N.  Y.  147 ;  Town  of  Mentz  v.  Cook,  108  Id.  504; 
Ostrander  v.  Weber,  114  Id.  95  ;  Watts  v.  Adler,  130  Id. 
646).  But  the  facts  stated  in  the  complaint  made  the 
action  at  bar  an  equitable  one  solely,  and  not  of  legal 
cognizance,  and,  therefore,  the  defendant  could  not 
properly  have  pleaded  that  the  plaintiff  had  an  adequate 
remedy  in  an  action  at  law.  He  was  not  required  to  plead 
that  upon  the  actual  facts  which  the  plaintiff  had  not 
pleaded  the  plaintiff  could  get  adequate  redress  in  an 
action  at  law.  He  was  only  required  to  plead  to  the  com- 
plaint ;  and  the  complaint  being  framed  solely  for  equit- 
able relief,  it  being  found  upon  trial  that  the  plaintiff  is 
not  entitled  to  such  relief,  the  court  cannot  entertain  the 
action  to  give  judgment  for  damages,  or  to  amend  the 
complaint  so  as  to  change  the  action  into  one  at  law 
(Wheelock  v.  Lee,  74  N.  Y.  495  ;  Oakville  Co.  v.  The 
Double-pointed  Tack  Co.^  105  Id.  658 ;  Bockes  v.  Lans- 
ing. 74  Id.  437). 

The  complaint  is,  therefore,  dismissed,  with  costs. 

Note. — The  difference  between  the  two  causes  of  action  is  well 
illustrated  in  the  case  of  Arnold  v.  Angell,  62  N,  Y.  508 ;  rcv'g  35 
Super,  a.  (/.  &>  S.)  27. 

Upon  the  facts  the  parties  being  in  contention  whether  their  re- 
lation was  that  of  partners  or  employer  and  employee, — Ae/d,  that 
these  were  different  causes  of  action,  although  founded  on  the  same 
facts. 

In  accordance  with  this  principle  it  was  held  in  a  somewhat 
similar  controversy,  that  judgment  against  plaintiff  in  an  action 
founded  on  the  theory  of  a  partnership  would  not  bar  a  subsequent 
action  founded  on  the  theory  of  employment,  because  the  causes  of 
action  were  different.     Marsh  v,  Masterton,  lo'i  N.  Y.  401. 

Compare  White  v,  Gaines,  25  N.  Y,  Weekly  Dig.  361 ;  Floyd  v^ 
Patterson.  72  Tex.  202. 
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GUNDLIN   V,   HAMBURG-AMERICAN    PACKET 
COMPANY. 

N,  Y.  Court  of  Common  Pleas,  General  Term  ;  May,  1894. 

1.  Trials,']  It  is  within  the  discretion  of  the  court  to  deny  a  motion 

to  strike  out  a  witness's  answer  responsive  to  a  question  not  ob- 
jected to ;  and  if  the  answer  is  in  part  irresponsive,  the  mo- 
tion to  strike  out  must  be  Hmited  to  that  part. 

2.  Appeal.]  An  exception  to  the  denial  of  a  motion  to  set  aside  a 

verdict  and  for  a  new  trial  is  not  taken  upon,  but  after  the 
trial.  Such  exception  cannot,  therefore,  avail  upon  an  appeal 
from  the  New  York  City  Court  to  the  Court  of  Common 
Pleas  to  bring  up  the  question  whether  the  verdict  was  without 
or  contrary  to  evidence,  in  absence  of  any  motion  upon  the 
trial  for  the  direction  of  a  verdict,  or  any  exception  to  the  de- 
nial of  such  a  motion,  if  made. 

3.  The  same,]  If  a  charge  to  the  jury,  excepted  to  generally,  is  ob- 

jectionable in  some  respects  but  not  in  others,  the  exception 
does  not  present  error. 

4.  Cause  of  action.]  It  seems  that  the  cause  of  action  for  a  carrier's 

breach  of  contract  to  deliver  baggage  arises  at  the  place  to 
which  it  was  sent. 

5.  Questions  of  law  and  fact.]  In  an  action  against  a  foreign  corpo- 

ration, where  jurisdiction  of  the  court  depends  upon  the  plaint- 
iff's residence  in  this  State,  it  is  the  province  of  the  jury  to  de- 
'termine,  upon  a  conflict  of  evidence,  whether  or  not  he  is  a 
resident. 

6.  Trials.]  In  such  a  case,  in  absence  of  any  request  by  plaintiff  for 

a  direction  that  the  jury  make  a  special  finding  upon  the  issue 
of  residence,  it  is  not  error  for  the  court  to  direct  a  general  ver- 
dict for  defendant  if  the  jury  find  that  plaintiff  is  a  non-resi- 
dent, and  at  the  same  time  to  submit  to  them  the  issues  arising 
upon  the  merits.* 

7.  Appeal.]  Where  all  the  issues  are  so  submitted  to  the  jury  and 

they  find  a  general  verdict  for  defendant,  it  will  be  presumed 
upon  appeal,  in  order  to  sustain  the  verdict,  that  the  jury  found 
for  defendant  on  the  merits,  and  for  the  plaintiff  that  he  was  a 
resident,  as  he  contended. 

*  See  note  at  the  end  of  this  case. 
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Appeal  by  plaintiff  from  a  judgment  of  the  General 
Term  of  the  New  York  City  Court,  which  affirmed  a  judg- 
ment for  defendant  upon  a  verdict  in  its  favor  ;  and  also 
from  the  affirmance  of  an  order  denying  plaintiff's  motion 
to  set  aside  the  verdict  and  for  a  new  trial. 

The  action  was  brought  by  Abey  Giindlin  as  a  passen- 
ger of  the  defendant,  the  Hamburg-American  Packet 
Company,  to  recover  for  the  loss  of  certain  pieces  of 
baggage. 

The  complaint  in  substance  alleged  that  defendant  was 
a  foreign  corporation,  and  had  undertaken  to  transport,  as 
a  common  carrier,  plaintiff's  biggage  from  the  city  of 
Hamburg  to  the  city  of  New  York,  and  had  failed  to  de- 
liver the  same.  There  was  no  allegation  as  to  plaintiff's 
residence. 

The  answer  consisted  of  a  general  denial. 

The  further  facts  are  fully  stated  in  the  opinion 

Abraham  H.  Sarasohn,  for  appellant. 

Everett  P,  Wheeler .( Wheeler  &  Cortis,  attorneys),  for 
respondent. 

BISCHOFF,  J. — No  error  appears  from  the  record  by 
due  exception  for  which  we  may  reverse  the  judgment  on 
the  merits. 

Several  exceptions  appear  to  rulings  on  the  admission 
of  evidence  for  defendant.  The  first  was  taken  to  the 
denial  of  a  motion  by  plaintiff's  counsel  to  strike  out  the 
witness's  answer  to  a  question  not  objected  to.  It  was 
within  the  discretion  of  the  court  to  deny  the  motion 
(Platner  v,  Platner,  78  A^,  Y,  90) ;  and  assuming  that  the 
answer  was  in  part  irresponsive  to  the  question,  the  mo- 
tion to  strike  out  should  have  been  limited  to  that  part 
(McCabe  v.  Brayton,  38  N,  V.  196;  People  v.  Beach,  Sj 
Id.  508,  512  ;  Tuomey  %k  O'Reilly,  Skelly  &  Fogarty  Co.,  3 
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Misc,  R,  302,  306).  In  the  case  of  the  remaining  excep- 
tions the  ground  of  objection  was  not  stated  (Cruikshank 
V,  Gordon.  118  N.  Y.  178;  Stouter  v.  Manhattan  Railway 
Co..  127  /^.  661). 

The  judgment  of  affirmance  of  the  court  below  is  con- 
clusive upon  us  respecting  the  weight  of  the  evidence 
(Arnstein  v.  Haulenbeek,  16  Da/y^  382;  Smith  v,  Pryor, 
16  A/.  169;  Rowe  V,  Comley,  11  /</.  318).  Plaintiff  must 
be  deemed  to  have  conceded  that  there  was  a  sufficient 
conflict  of  evidence  to  require  the  jury's  determination  of 
the  facts  because  he  did  not  ask  to  have  a  verdict  directed 
in  his  favor  (Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  K  628 ; 
Paige  V,  Chedsey,  4  Misc,  R.  183  ;  Meyers  v.  Cohn,  Id. 
185);  and  without  an  exception  to  the  denial  of  such  a 
request,  it  is  not  within  our  province  to  inquire  whether 
there  was  sufficient  evidence  to  sustain  the  verdict,  or 
whether  the  verdict  was  without  or  contrary  to  the  evi- 
dence (Schwinger  v.  Raymond,  105  .V.  F.  648;  Smith  t^. 
Pr>or,  \6Daly,  169). 

On  appeal  to  this  court  from  the  City  Court  of  New 
York,  an  order  denying  a  motion  for  a  new  trial  brings  up 
for  review  such  questions  of  law  only  as  are  presented  by 
due  exception  taken  upon  the  trial  (Schwinger  v,  Ray- 
mond, 105  N,  K  648)  ;  and  an  exception  to  the  denial  of 
a  motion  to  set  the  verdict  aside,  and  for  a  new  trial,  is 
not  one  taken  upon,  but  after  the  trial  {Code  Civ,  Pro,,  §§ 
992,  995f  996).  Such  an  exception  cannot,  therefore, 
avail  on  appeal  (Matthews  v.  Meyberg,  63  N.  Y.  656; 
Boos  V,  World  Mutual  Life  Ins.  Co.,  64  Id.  236;  Grier  v. 
Hazard,  ig  SfaU  Rrp,  74;  Carroll  v.  O'Shea,  2  Misc.  R. 
437:  Meyers  z'.  Cohn,  4  Id.  185).  One  other  exception 
remains  to  the  charge,  which  we  proceed  to  notice  spec- 
ially. 

The  action  was  brought  to  recover  damages  for  the 
loss  of  baggage  belonging  to  a  passenger,  which  defend- 
ant, a  foreign  corporation,  was  alleged  to  have  received 
on  board  its  steamship,  Polynesia,  for  transportation  from 
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Stettin,  Germany,  and  which  it  failed  to  deliver  on  arrival 
of  the  steamship  at  its  place  of  destination  in  this  country. 
On  the  trial  it  was  contended  on  defendant*s  behalf  that 
plaintiff  was  not,  when  the  action  was  commenced,  a 
resident  of  the  State  of  New  York,  and  the  fact  appeared 
by  fair  inference  from  plaintiff's  depositions  taken  under 
a  commission.  Counsel  for  defendant,  therefore,  urged 
that  the  court  was  without  jurisdiction  to  determine  the 
rights  of  the  litigants.  Plaintiff's  counsel  thereupon,  as  a 
witness  in  his  client's  behalf,  testified  to  the  fact  of  the 
latter's  residence  in  the  city  of  New  York  at  the  time  of 
the  commencement  of  th^  action.  On  the  question  of 
plaintiff's  non-residence,  as  well  as  that  the  baggage  was 
lost  througli  defendant's  neglect,  there  ensued  a  conflict  of 
evidence,  and  upon  the  submission  of  the  case,  the  trial 
justice  charged  the  jury  as  follows:  "It  is  for  you  to 
determine  whether  the  plaintiff  in  this  action  was  a 
non-resident  of  this  city  when  this  action  was  commenced, 
February  15,  1892,  as  it  seems  to  be.  If  you  find  he  w^s 
not  such  a  resident,  your  verdict  will  be  for  defendant. 
Should  you  conclude  he  was  a  resident,  your  verdict  will 
be  in  favor  of  the  plaintiff,  and  that  will  bring  you  to  the 
other  disputed  questions  of  fact  in  the  case."  To  this 
charge  plaintiff's  counsel  excepted  generally,  to  wit  :  to  all 
that  part  of  the  charge  relating  to  plaintiff's  residence. 

The  vice  of  the  exception  is  apparent.  It  is  incum- 
bent upon  counsel  for  the  excepting  party  to  point  out 
the  specific  part  of  the  charge  to  which  he  intends  to 
object,  so  that  the  error,  if  any,  may  be  obviated.  If, 
therefore,  a  charge,  excepted  to  generally,  is  objectionable 
in  some  respects  but  unobjectionable  in  others,  the  excep- 
tion does  not  present  error  (Stone  v.  Western  Transpor- 
tation Co.,  38  N.  Y,  240;  Jones  v,  Osgood,  6  Id,  233; 
Caldwell  V,  Murphy,  ii  Id,  416;  Walsh  v.  Kelly,  40  Id. 
556 ;  Groat  v,  Gile,  51  Id,  431,  442  ;  Hunt  v,  Maybee,  7  fd. 
266 ;   Haggart  v.  Morgan,  5  Id,  422  ;  Oldfield  v.  N.  Y.  & 
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Harlem   R.  R.  Co.,  14  Id.  310,   315  ;    McGinley  v.  U.  S. 
Life  Ins.  Co.,  77  Id.  495). 

Upon  the  conflict  of  evidence  it  was  the  province  of 
the  jury  to  determine  whether  or  not  plaintiff  was  a  non- 
resident at  the  time  of  the  commencement  of  the  action  ; 
and  having  determined  that  plaintiff  was  not  a  non-resi- 
dent, and  that  the  loss  of  his  baggage  was  occasioned 
through  defendant's  fault,  it  was  the  jury's  duty  to  return 
a  verdict  for  plaintiff.  In  these  two  last  mentioned  re- 
spects, therefore,  the  charge  of  the  trial  justice  was  not 
justly  open  to  adverse  criticism.  Hence,  for  the  reason 
already  stated,  the  exception  taken  is  not  available  to 
show  that  the  justice  erred  because  the  charge  in  effect 
determined  that  the  cause  of  action  did  not  arise  within 
this  State,  as  plaintiff's  counsel  now  contends  it  did.  In 
this  connection  it  may  not  be  amiss  to  call  counsel's  at- 
tention to  a  grievous  error  on  his  part.  We  observe  that 
he  refers  to  '*  Exhibit  A,"  which  is  in  the  German  lan- 
guage and  attached  to  plaintiff's  deposition,  and  of  which 
there  appears  no  translation  in  the  record,  as  the  passage 
contract  between  plaintiff  and  defendant,  by  the  terms  of 
which,  it  is  claimed,  defendant  undertook  to  convey 
plaintiff,  and  to  transport  his  bagf;age,  from  Stettin  to 
New  York.  This  instrument,  however,  does  not  purport 
to  have  been  made  on  defendant's  behalf,  and  on  its.  face 
appears  to  be  no  more  than  a  contract  by  one  R.  Mungr 
with  plaintiff,  wherein  the  former  is  described  to  be  an 
emigrant-forwarding  agent,  accredited  as  such  by  the 
local  authorities  at  Stettin,  and  whereby  he  undertook  to 
secure  plaintiff's  conveyance,  and  the  transportation  of 
the  latter's  baggage,  from  Stettin  to  New  York  by  the 
steamship  Polynesia.  Mungr's  relation  to  defendant  is 
nowhere  defined  in  the  instrument.  Neither  does  the 
record  elsewhere  inform  us  in  that  respect.  For  aught 
which  appears,  the  contract  involves  only  a  personal  en- 
terprise on  Mungr's  pajt.  No  contract  on  plaintiff's  part 
with  defendant  appears  to  have  been  made  in  this  State, 


Digitized  by 


Google 


442  VOLUME    XXX  f. 

Gundlin  v,  Hamburg- American  Packet  Co. 

and  the  fact  that  plaintiff  embarked  upon  defendant's 
ste;imship  at  Stettin  will  at  most  sustain  an  inference 
that  defendant's  contract  with  plaintiff  for  conveyance  to 
this  country  was  made  at  Stettin.  From  unchallenged 
evidence  it  appears  that  the  destmation  of  the  steamship 
was  Hoboken,  New  Jersey,  and  from  that  fact  we  can 
only  infer  that  the  place  of  destination  w^as  the  place  in- 
tended for  delivery  of  the  baggage  which  defendant  had 
assumed  to  transport.  In  the  abstract  we  agree  with 
plaintiff's  counsel,  that  a  contract  is  broken  by  failure  to 
perform  it  at  the  place  where,  by  its  terms,  the  contract 
was  to  be  performed,  and  that  the  cause  of  action  arises 
when  and  where  the  breach  occurs  (Perry  v,  Erie  Transfer 
Co.,  28  Abb,  N,  C.  430,  and  note;  Hibernia  Nat.  Bank  v. 
Licombe,  84  N.  K  367;  Burckle  v,  Eckhart,  3  LL  i}2; 
Toronto  Gen.  Trust  Co.  v.  Chicago,  Burlington  &  Q.  R.R. 
Co.,  32  Hun,  190;  Pres.,  etc.,  Bank  of  Commerce  v,  Rut- 
land &  Washington  R.  R.  Co.,  10  How.  Pr.  i  ;  Pomeroys 
Remedies  and  Remedial  Rights,  §§  452,  454,  518,  520). 
Upon  the  evidence,  however,  these  propositions  lead  to 
the  conclusion  that  the  cause  of  action  sued  upon  arose  in 
New  Jersey. 

Counsel  for  appellant,  however,  further  assails  the 
judgment  appealed  from  upon  the  ground  that  in  so  far 
as  the  charge  directed  the  jury  to  find  for  the  defendant 
if  they  believed  plaintiff  to  have  been  a  non-resident  at 
the  time  of  the  commencement  of  the  action,  it  involved 
an  assumption  of  excessive  jurisdiction  on  the  part  of  the 
trial  court,  because  it  was  incumbent  upon  the  dourt,  when 
the  fact  of  plaintiff's  non-residence  was  ascertained,  to 
decline  to  adjudge  the  rights  of  the  litigants,  and  to  di>- 
miss  the  action  ;  and  that,  therefore,  the  verdict  for  defend- 
ant, as  well  as  the  judgment  rendered  thereon,  arc  coram 
non  judice  and  void.  It  is  conceded  that  the  verdict  and 
judgment  would  have  the  effect  claimed  if  the  fact  of 
plaintiff's  non-residence  appeared  affirmatively  from  the 
record.     Section    1780,  of  the  Code  of  Civil  Procedure, 
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inhibits  the  courts  of  this  State  from  maintaining  an 
action  by  a  non-resident  or  foreign  corporation  against  a 
foreign  co;*poration,  except  when  the  action  is  brought  to 
recover  damages  for  the  breach  of  a  contract  made  within 
this  State,  or  relates  to  property  within  this  State  when 
the  contract  was  made,  or  is  to  recover  real  property  or  a 
chattel  within  this  State,  or  the  cause  of  action  arose 
therein.  These  inhibitory  provisions  operate  to  limit  the 
jurisdiction  of  the  courts  with  respect  to  the  subject 
marter  of  the  litigation,  and  when,  therefore,  in  an  action 
against  a  foreign  corporation  the  status  of  the  plaintiff  as. 
a  foreign  corporation,  or  non-resident,  is  conceded  or 
otherwise  ascertained,  and  the  case  does  not  present  one 
of  the  exceptions  above  mentioned,  the  courts  of  this 
State  cannot  proceed  to  adjudge  the  rights  of  the  litigants, 
but  must  dismiss  the  action  (Perry  v.  Erie  Transfer  Co., 
28  Abb,  N,  C.  430  ;  Robinson  v.  Oceanic  Steam  Naviga- 
tion Co.,  112  i¥.  K  315;  Davidsburgh  z^.  Knickerbocker 
Life  Ins.  Co.,  90  Id,  526). 

As  jurisdiction  of  the  subject  matter  cannot  be  con- 
ferred by  consent  of  the  litigants,  so  it  cannot  be  conferred 
by  their  omission  to  object  to  the  exercise  of  jurisdiction  ; 
nor  are  the  parties  estopped  from  disputing  the  validity  of 
the  judgment  for  want  of  jurisdiction  of  the  subject  mat- 
ter of  the  action  at  any  time  (Wilmore  v.  Flack,  96  N,  Y, 
512,  519;  McMahon  v.  Rauhr,  47  Id,  67),  No  exception 
is  required,  and  the  objection  that  the  judgment  was  in 
excess  of  the  power  of  the  court  to  render  it  is  available 
on  appeal,  though  made  for  the  first  time  (Cook  v, 
Whipple,  55  N,  Y.  150,  157;  Fiester  v,  Shepard,  92  7^. 
251  ;   Matter  of  Larson,  56  Id,  381). 

Every  intendment,  however,  is  in  favor  of  the  validity 
of  a  judgment,  if  regular  on  its  face,  and  the  burden  of 
establishing  a  want  of  jurisdiction  is  upon  him  who  asserts 
it  (Ferguson  v,  Crawford,  86  N,  F.  610) ;  and  if  the  court 
which  rendered  the  judgment  had  jurisdiction  generally 
of  actions  involving  alike  subject  matter,  the  presumption 
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is  that  it  had  jurisdiction  in  the  particular  case,  unless  the 
facts  which  limit  the  exercise  of  jurisdiction  in  prescribed 
cases  affirmatively  appear.  ''  If  the  petitioner  states  such 
a  case  in  his  petition  that,  on  demurrer,  the  court  would 
render  judgment  in  his  favor,  it  is  an  undoubted  case  of 
jurisdiction  "  (U.  S.  v.  Arredondo,  6  Peters,  709  ;  8$  U.  5. 
959 ;  Davis  %\  Packard,  6  Wend,  327,  332 ;  People  ex  rcL 
Tweed  zk  Liscomb,  60  -A^.  Y,  559). 

The  case  at  bar  is  to  be  distinguished  from  cases  where 
the  existence  of  certain  facts  must  appear  to  sustain  juris- 
diction (Fischer  v.  Langbein,  103  N,  Y.  84).  Here  the 
existence  of  a  certain  fact,  non-residence  of  the  plaintiff, 
is  required  to  oust  the  court  of  jurisdiction.  The  ex- 
istence of  ^ch  a  fact  will  not  be  presumed.  To  authorize 
a  dismissal  of  the  action,  therefore,  under  the  provision  of 
§  1780  of  the  Code  of  Civil  Procedure,  for  want  of  juris- 
diction because-  of  the  non-residence  of  the  plaintiff,  the 
fact  of  his  non-residence  must  be  first  proved  and  deter- 
mined (Leslie  v,  Lorillard,  18  -A^.  Y.  Weekly  Dig.  288  ; 
Gurney  v.  Grand  Trunk  Ry.  Co.,  of  Canada,  37  State  Rep. 
557).  No  such  determination  was  had  in  the  case  under 
consideration.  How,  then,  may  we  say  that  the  court  be- 
low was  without  jurisdiction  because  plaintiff  was  a  non- 
resident of  this  State  when  the  action  was  commenced  ? 
It  is  the  province  of  the  trial  court,  not  of  the  appellate 
court,  to  determine  the  facts  upon  a  conflict  of  evidence 
(Purchase  v,  Mattison,  25  N.  Y,  211;  Whitehead  v, 
Kennedy,  69  Id,  462  ;  Cuff  v,  Borland,  57  Id.  560;  Riley 
V,  Black,  I  Misc.  R.  292  ;  Coe  v.  Raymond,  89,  -A^.  K  612) ; 
and  if  jurisdiction  be  dependent  upon  the  existence  or  non- 
existence of  certain  facts,  the  trial  court  has  power  to 
determine  the  facts  upon  the  evidence  (Roderigas  v.  East 
River  Sav.  Bk.,  63  N.  Y.  460,  464).  Upon  a  jury  triaf, 
unless  the  contrary  appears,  it  must  be  assumed  that  the 
jury  found  all  the  essential  facts  of  which  there  was  suffi- 
cient evidence  consistently  with  the  verdict  (Sutter  v. 
Vanderveer,   122    U.  S,  652  ;  3  Silvernail,  Ct.  App,  130^. 
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Thus,  upon  the  issue  respecting  the  fact  of  plaintiff's  non- 
residence,  the  record  presents  an  affirmative  finding  to  the 
effect  that  plaintiff  was  not  a  non-resident,  and  thereby 
the  jurisdiction  of  the  trial  court  to  render  judgment  on 
the  nierits  for  defendant  is  sustained. 

We  do  not  fail  to  notice  the  criticism  that  the  manner 
in  which  the  issues  were  submitted  to  the  jury,  and  the 
determination  of  those  issues  by  a  general  verdict,  renders 
it  impossible  to  say  that  the  jury  did  not  find  for  defend- 
ant because  of  the  fact  of  plaintiff  s  non-residence  at  the 
time  of  the  commencement  of  the  action,  and  that  the 
verdict  for  defendant,  and  judgment  in  its  favor  thereon^ 
if  permitted  to  stand,  may  operate  to  preclude  plaintiff 
from  again  seeking  redress  for  the  same  cause  of  action  in 
the  proper  forum.  Counsel's  apprehensions  concerning  the 
conclusiveness  of  the  verdict  and  judgment  are  well 
grounded.  A  general  verdict  and  judgment  thereon  upon 
an  issue  in  abatement,  joined  with  an  issue  in  bar,  estops 
the  party  against  whom  the  verdict  was  found  and  the 
judgment  was  rendered  from  again  litigating  the  merits  of 
the  same  issue  in  bar  (Sheldon  v.  Edwards,  35  iV.  K  279). 
At  common  law,  issues  in  abatement  were  required  to  be 
tried  and  determined  before  the  trial  of  issues  in  bar. 
Under  the  Code  of  Civil  Procedure,  however,  defenses  in 
abatement  may  be  joined  with  defenses  in  bar,  and  both 
must  be  determined  together  at  one  and  the  same  trial 
{Pomcroys  Remedies  and  Remedial  Rights,  §721).  I  f  cou  n- 
sel  desired  to  avoid  the  effect  of  a  general  verdict  for 
defendant  upon  plaintiff's  rights,  he  should  b:ivc  asked  the 
trial  court  to  direct  a  special  finding  by  the  jury  on  the 
issue  respecting  the  fact  of  plaintiff's  non-residence.  If 
such  a  direction  had  been  refused,  an  exception  thereto 
would  have  presented  error  which  it  would  have  been  our 
province  to  correct.  If  it  had  been  granted,  and  the  jury 
had  found  for  defendant  on  the  issue  in  abatement,  the 
court  would  have  been  enabled  to  render  the  proper  judg- 
ment for  dismissal  of  the  action  for  want  of  jurisdiction^ 
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and  thus  plaintiff  would  not  have  been  precluded  from 
again  litigating  the  merits  of  his  cause  of  action  (Sweet  v. 
Tuttle,  14  iV.  V,  465  ;  Gardner  v.  Clark,  21  Id.  399;  Coc 
V.  Raymond,  89 /ir/.  612  ;  Pomeroys  Remedies  and  Remedial 
Rights,  §  721).  As  the  record  is  presented  to  us  we  must, 
as  already  stated,  assume  that  the  jury  found  for  defendant 
on  the  merits,  and  for  plaintiff  that  he  was  a  resident  as 
he  contended. 

The  judgment  of  the  general  and   trial  terms  of  the 
court  below  must  be  affirmed,  with  costs. 

Daly,  C.  J.,  and  Pryor,  J.,  concurred. 


Note  on  Special  Questions  for  the  Jury  as  Distin- 
guished FROM  Special  Verdicts,  General  Verdicts 
AND  Questions  (Feigned  Issues)  Framed  in  Equity 
Cases. 

The  case  in  the  text  points  to  the  advantages  of  a 
practice  very  common  in  England  and  in  some  Western 
States,  and  equally  authorized  but  comparatively  infrequent 
here,  by  wliich,  on  the  trial  of  a  common  hiw  case  before  a 
jury,  tlie  judge  may,  beside  allowing  them  to  find  a  general 
verdict,  require  them  to  answer  specific  questions. 

In  the  liistory  of  trial  by  jury,  tliere  have  been  many 
struggles  over  the  right  of  the  jury  to  render  a  general 
verdict.  This  was  not  a  contention  on  a  matter  of  form. 
The  right  to  give  a  general  verdict  is  the  right  to  pronounce 
absolutely  for  one  party  or  the  other  without  giving  reasons 
or  specifications.  It  is  the  right  to  take  sides,  so  to  speak, 
without  being  responsible  to  give  explanations.  If  the 
general  verdict  is  a  finality,  it  is  a  finality  concerning  tiie  law 
as  well  as  concerning  the  facts.  The  phase  of  the  contro- 
versy respecting  criminal  cases  generally  is  familiar,  where 
although  in  theory  the  jury  must  take  the  law  from  the 
judge,  there  is  no  remedy  if  they  acquit  in  disregard  of  his 
instructions  on  the  law.  The  more  specific  controve/'sy 
raised  by  the  effort  to  require  the  jury  in  prosecutions  for 
libel  to  confine  themselves  to  the  question  of  publication,  is 
another  illustration  of  the  right, — a  right  which  has  with  us 
been  secured  in  those  cases  by  a  constitutional  provision. 

This  right  of  the  jury  was  exercised  in  early  timesatthc 
peril  of  punishment  by  attaint  for  "a  false  verdict,"    Thcrt 
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being  in  those  days  no  remedy  by  appeal  or  writ  of  error, 
the  rude  redress  afforded  by  the  law  for  an  erroneous 
verdict  was  a  criminal  prosecution  of  the  jury. 

But  with  thisrigiit,  wliich  juries  persistently  maintained, 
there  grew  up  another  one  in  civil  cases,  viz  :  to  render  a 
special  verdict  finding  the  facts  only,  and  leaving  it  to  the 
court  to  enter  a  general  verdict  and  judgment  thereon,  for 
the  one  party  or  the  other,  according  as  the  law  applied  to 
tijose  facts  should  dictate.  Evidently,  the  special  verdict 
was  the  safer  form  of  deliverance  in  times  when  attaint 
might  follow  if  the  unsuccessful  party  had  sufficient  in- 
fluence. But  the  judges  would  not  receive  a  verdict  stating 
the  evidence,  Ihe  special  verdict  must  state  the  ultimate  or 
resultant  facts,  and  all  the  facts  ;  and  its  conclusion  was 
always  that  if  the  court  should  be  of  opinion  upon  the 
whole  matter  thus  found,  that  the  plaintiff  was  entitled  to 
recover,  then  they,  the  jury,  find  for  the  plaintiff,  but  if  other- 
wise, then  they  find  for  defendant.  That  is  to  say  they 
found  all  the  facts,  and  left  with  the  court  the  form  of  a 
general  verdict  each  way,  so  that  the  court  might  enter 
either  and  discard  the  other  according  as  the  law  applicable 
to  the  rights  of  the  parties  under  those  facts  might  require. 

These  methods,  the  general  and  the  special  verdict,  are 
provided  for  as  rights  of  the  jury  by  our  statute  in  specified 
classes  of  cases.     N.  V.  Code  Civ,  Fro.,  §  1187. 

The  special  verdict  is  now  very  rare  in  actual  practice. 
It  may  be  drawn  up  by  the  attorneys,  and  often  was  when 
the  facts  were  clear,  and  the  object  was  to  get  the  question 
of  law  plainly  before  the  court  without  losing  the  benefit 
of  exceptions  to  proceedings  on  the  trial.  If  presented  to 
the  jury  they  can  adopt  it,  or  modify  it,  or  draft  their  own 
in  preference,  subject  always  to  the  power  of  the  court  to 
require  them  to  make  it  complete  and  definite.  Abb.  Trial 
Jury  Brief ,  159-161. 

The  courts  have  always  asserted  another  distinct  power, 
viz  :  to  require  a  jury  in  a  cause  submitted  to  them  for  a 
general  verdict,  to  answer  special  questions  as  to  the 
fact. 

If,  for  instance,  in  an  action  for  negligence,  plaintiff 
should  make  a  case  appealing  very  strongly  to  the  sympa- 
thy of  the  jury,  and  there  was  evidence  of  a  fact  such  as 
contributory  negligence,  or  a  lack  of  evidence  of  a  fact  such 
as  notice,  forming  an  element  such  as  the  jury  ought  not  to 
disregard,  but  were  in  (hi nger  of  disregarding,  the  judge 
could  require  them  to  find  specifically  ys  to  that  fact. 
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In  other  words,  llie  power  to  require  an  answer  to  a 
special  question  is  a  qualification  of  the  otherwise  unlimited 
right  of  tiie  jury  to  decide  the  case  without  explanations 
or  particulars. 

The  answers  are  as  binding  on  the  court  as  a  general 
verdict  would  be,  and  if  they  are  in  any  respect  incompati- 
ble with  the  general  verdict  they  control,  and  the  general 
verdict  must  in  so  far  yield. 

A  very  important  feature  of  this  power  of  the  court  is 
that  it  may  be  exercised  even  after  a  general  verdict  has 
been  received.     Spurr  t\  Shelburne,  131  Mass,  429. 

It  is  hardly  necessary  to  remind  the  reader  that  all  these 
rules  apply  to  trial  by  jury  of  actions  of  a  common  law 
nature,  and  that  the  practice  of  settling  questions  in  an 
equity  case  to  be  tried  by  a  jury  results  in  findings  which 
are  not  accompanied  by  a  general  verdict,  and  not  binding 
on  the  court. 

Notes  of  Casts, 

1.  Immaterial  questions.  Peninsular  Land  Transportation  & 
Mfg.  Co.  7'.  Franklin  Ins.  Co.,  35  W,  Va,  666;  s.  c.  14  S.  E.  Rep. 
2yj.  In  an  action  on  a  fire  insurance  policy. — ke/d,  that  it  was 
proper  for  the  trial  judge  to  refuse  to  permit  immaterial  questions 
to  be  propounded  to  the  jury  ;  and  that  a  question  was  immaterial 
unless  an  answer  thereto,  if.  contrary  to  the  general  verdict,  would 
control  the  same,  and  be  conclusive  of  the  verdict. 

2.  Ohio  &  Mississippi  Ry.  Co.  v»  Ramey,  39  ///.  App,  409 ;  aff'd 
in  138  ///.  9 ;  S.  C,  28  N.  E.Rep.  1087.  In  an  action  for  negligence 
in  maintaining  a  railroad  embankment  which  caused  plaintiff's  land 
to  be  over-flowed,  judgment  for  plaintif!  will  not  be  reversed  for 
the  jury,  failure  to  answer  the  interrogatory  :  "  Was  plaintiff's  dam- 
age the  direct  result  of  an  extraordinary  rainfall  ?"  since  such  inter- 
rogatory is  immaterial  because  not  limited  so  as  to  include  the  fact 
w^hether  such  rainfall  could  have  reasonably  been  anticipated. 

3.  Wyckoff  z/.  Taylor,  \iDaly,  564  ;  s.  c,  i  State  Rep.  612.  It  is 
error  to  submit  to  the  jury  a  special  question  which  is  not  presented 
by  the  pleadings ;  and  an  admission  by  counsel  on  the  trial  will  not 
supply  the  lack  of  such  allegatioux 

4.  Question  mingling  law  and  fact,  Korrady  v.  Lake  Shore,  etc., 
R.  Co.  (Ind.)  1892.  2()  N,  E,  Rep.  io()g.  Action  for  the  negligent 
killing  of  plaintiff's  intestate. — Held,  that  it  was  not  error  for  the 
court  to  decline  to  submit  to  the  jury  pla-ntiff's  interrogatory:  "Is 
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it  not  a  fact  that  K.  (the  deceased)  was  not  negligent  in  crossing 
the  wide  alley  where  he  did,  if  he  did  not  know  such  engine  was 
approaching  at  a  speed  of  more  than  lo  miles  an  hour  ?  A  party 
has  no  right  to  ask  for  a  general  conclusion  intermingling  matters 
of  fact  with  matters  of  law. 

5.  Jury  must  be  left  free  to  be  inconsistent.  Mechanics*  Bank  of 
Detroit  v,  Barnes,  86  Afich.  632  ;  s.  c,  49  N,  W,  Rep,  475.  It  is  error 
for  the  trial  court  to  instruct  the  jury  that  their  special  findings 
must  be  in  harmony  with  their  general  verdict.  A, 

Following  Cole  v.  Boyd,  47  Mich,  98  ;  S.  c,  10  N.  W,  Rep,  124, 

6.  Questions  when  to  be  put.  Peninsular  Land  Transportation  & 
Mfg.  Co.  V,  Franklin  Insurance  Co..  35  W,  Va,  666;  s.  c,  14  5.  E, 
Rep,  237.  At  what  time  or  stage  of  the  trial  special  questions  may 
be  submitted  to  the  jury  rests  in  the  discretion  of  the  trial  court, 
but  such  discretion  should  not  be  exercised  so  as  to  give  unfair 
advantage  to  either  party. 

7.  Questions  after  verdict,  Germond  v.  Central  Vt.  R.  Co.,  65 
Vt,  126;  s.  c,  26  Atlantic  Rep,  401.  Where  in  an  action  against  a 
railroad  company  for  the  death  of  plaintiff's  intestate,  the  jury  have 
been  directed  to  make  special  findings  as  to  specified  issues,  it  is 
not  error  for  the  trial  court,  on  the  jury  coming  into  court  after 
rendering  a  general  sealed  verdict,  to  allow  plaintiff  to  ask  them  on 
which  of  the  special  issues  they  had  found  for  defendant,  and  to 
direct  the  clerk  to  write  down  their  answer  as  a  special  verdict. 

8.  Reception  of  answers,  Robinson  v.  Town  of  Washburn,  81 
Wis,  404;  S.  c,  51  N.  W.  Rep,  578.     It  is  error  for  the  trial  court  to 

refuse  to  receive  and  enter  a  special  verdict  on  the  ground  of  the  in- 
completeness or  inconsistencies  of  answers  given,  which  do  not  in 
any  way  qualify  or  limit  the  answers  upon  which  the  right  of  either 
to  a  judgment  is  made  clear. 

9.  Inability  to  agree  on  answers,  Murray  v,  N.  Y.  Life  Insurance, 
96  N.  Y,  614;  aff'g  30  Hun,  428.  In  an  action  on  a  life  insurance 
policy,  in  submitting  the  case  to  the  jury,  the  court  requested  them 
to  answer  specifically  the  following  questions :  Did  B.  fire  the  shot 
which  killed  W.  intentionally.?  Was  the  killing  of  W.  justified 
on  the  ground  of  self-defense  1  At  the  time  W.  was  shot,  had  he 
abandoned  the  contract  ?  The  court,  however,  stated  that  he  did 
not  consider  the  questions  necessary  to  the  verdict.  The  jury 
returned  a  general  verdict  for  defendant,  accompanied  by  a  state- 
ment that  they  were  unable  to  answer  the  questions. — Held,  that  an 
objection  to  the  reception  of  the  verdict  until  the  questions  were 
answered  was  untenable. 

[On  this  point  see  note  in  24  Abb,  N.  C,  327.] 
Vol.  XXXI.— 29 
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10.  special  finding  controls,  GeddesT/.  Blackmore,  132  Ind.  551  ; 
s.  c,  32  iV.  R.  Rep.  567.  Action  on  a  note.  The  court,  upon  mo- 
tion, ordered  a  judgment  for  defendant  upon  the  special  findings, 
though  the  jury  made  a  gener;il  finding  in  favor  of  defendants. 

S.  P.  Phelps  &  Bigelow  Windmill  Co.  7/.  Buchanan.  (Kan.) 
189:.  26  Pac,  Kep,  708  ;  Cortland  Mfg.  Co.  t/.  Piatt,  83  Afich.  419; 
s.  c.  47  a:  \\\  Rep,  330. 

11.  Omaha,  etc.,  Ry.  Co.  7/.  Hall.  (Neb.)  1892.  50  A\  IV,  Rep.  10. 
A gcncial  verdict,  which  is  clearly  inconsistent,  and  in  conflict  with 
a  special  finding  of  fact  submitted  to  the  jury  in  the  same  case  ;  it 
is  error  not  to  set  ajidsj  the  verdict  on  motion  and  grant  a  new  trial. 

And  judgment  maybe  given  on  the  former.     School   Dist..  Lyon 
County  7'..  Lund.     (Kan.)     1892.    ^^  Pac,  Rep.  ^g^. 

11,  Incompatibility  must^appear.  Reeves  z/.  Moore.  (Ind.  A  pp.) 
1892.  31  N.  E,  Rep,  44.  Answers  to  interrogatories  override  a 
general  verdict  only  when  both  cannot  stand  together. 

S.  P.  Hulett  2'.  Kennedy.  (Ind.  App.)  1892.  yi  N.  E,  Rep,  t^xo; 
Schaffner  v.  Kober,  2  Jnd.  App.  409 ;  s.  c,  28  N,  E.  Rep.  871.  Gates 
V,  Chicago,  etc.,  Ry.  Co.  (So.  Da.)  1892.  50  N.  IV.  Rep.  907 ; 
Evansville,  etc..  R.  R.  Co.  v.  Kyte.  1893.  (Ind.  App)  32  A'.  E, 
Rep.  1 134;  Obersteller  v.  Commercial  Assur.  Co.,  96  Cal.  645  ;  s.  c, 
31  Pac.  Rep.  587. 

13.  Chicajro,  etc..  R.  R.  Co.  v.  Spielker,  33  N.  E.  Rep.  28a 
Action  for  personal  injuries.  If  special  findings  can  be  reconciled, 
general  verdict  will  net  be  disturbed. 

S.  P.  Cincinnati,  etc.,  R.  Co.  v.  Smock.  (Ind.)  1893.  33  J\l.  E. 
Rep.  108. — Holding  that  in  an  action  against  a  railroad  for  causing  a 
fire,  a  special  finding  as  to  the  perfect  condition  of  the  spark- 
arrester  used  in  defendant's  engine  cannot  control  a  verdict  in 
favor  of  plaintiffs,  since  the  negligence  of  defendant's  employees  in 
operating  the  engine  is  left  out  of  consideration. 

14.  Todd  r/.  Badger.  (Ind.)  1893.  33  iV.  E,  Rep^y  In  an 
action  for  damages  for  an  overflow  alleged  to  have  been  caused  by 
the  erection  of  a  dam,  a  special  finding  that  plaintiff's  land  would 
have  been  overflowed  if  the  dam  had  not  been  built  is  not  incon- 
sistent with  a  general  verdict  in  favor  of  plaintiff,  since  the  jury  may 
have  considered  that  the  lands  were  overflowed  to  a  greater  extent 
by  reason  of  the  dam. 

15.  Cleveland,  etc.,  Ry.  Co.  v,  Johnson.  (Ind.  App.)  33  .^V.  E, 
Rep,  1004.     In  an  action  by  a  passenger  against  a  railroad  com- 
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pany  for  personal  injuries  caused  by  the  derailment  of  the  train  in 
which  plaintiff  was  riding,  a  general  verdict  in  favor  of  plaintiff  will 
not  be  set  aside  on  the  ground  that  it  is  inconsistent  with  the  spe- 
cial verdict  finding  that  some  of  the  defects  charged  as  the  cause 
of  the  accident  did  not  exist,  since  it  will  be  presumed  that  the 
jury  based  their  verdict  on  other  defects  charged,  concerning  which 
there  was  no  special  finding. 

1 6.  Inconsistency,  As  against  special  findings  inconsistent  with 
themselves^  the  general  verdict  controls.  Matchett  v,  Cincinnati. 
«tc„  R.  Co.,  132  Ind,  334;  s.  c,  31  N,  E,  Rep,  792. 

17.  Inadequacy  as  to  amount,  Branson  v.  Studebaker,  (Ind.) 
^^93-  33  ^'  £'  ^^P'  9^-  Where  a  special  verdict  states  a  general 
sum  as  damages,  it  is  not  necessarily  bad.  on  motion  for  a  venire 
de  mnro,  though  the  specific  facts  stated  may  not  in  law  entitle  the 
successful  party  to  the  damages  specified  in  the  general  statement; 
for  where  specific  facts  are  stated  which  will  enable  the  court  to  fix 
the  amount,  the  appropriate  judgment  may  be  entered  on  the 
specific  facts. 

18.  Mere  evidence.  Hoosier  Stone  Co.  z/,  McCain.  (Ind.)  1893. 
31  yV.  E.  Rep,  956.  In  an  action  to  recover  for  the  wrongful  killing 
of  plaintiff's  intestate, — held,  that  the  ultimate  facts  establishing  de- 
fendant's negligence  must  appear  in  the  special  verdict  to  enable 
the  court  to  apply  the  law,  and  that  mere  evidentiary  matters  are 
out  of  place  and  valueless  in  such  a  verdict. 

19.  Prolixity  and  surplusage.  Reeves  v.  Grottendick.  (Ind.) 
1892.  30  A^.  E.  Rep.  889.  A  special  verdict  is  not  necessarily  viti- 
ated because  of  needless  prolixity  and  for  containing  matters  of 
evidence  and  conclusions  of  law,  the  rule  being  that  it  will  be  sus- 
tained if.  after  eliminating  improper  matter,  it  contains  facts  suffi- 
cient to  sustain  a  judgment. 

20.  Branson  v.  Studebaker.  (Ind.)  1893.  33  N.  E.  Rep.^. 
Action  for  trespass  on  lands.  If  a  special  verdict  state  sufficient  facts 
to  support  a  judgment,  the  presence  of  conclusions  of  law  or  mat- 
ters of  evidence  will  not  vitiate  the  verdict. 

21.  Martin  v.  Ohio  River  Railroad  Co.,  37  W.  Va.  349;  S,  C, 
16  5.  E.  Rep.  589.  Where  a  verdict  contains  matter  of  fact  which 
is  immaterial  and  not  responsive  to  the  issue,  such  matter  may  be 
rejected  as  surplusage,  and  the  verdict  will  stand,  if  the  remaining 
portion  is  responsive  to  the  issue,  and  not  open  to  any  further 
objection. 

22.  Special  verdict  must  cover  all  issues  raised  if  there  is  no gen^ 
€rai  verdict.     Walsh  v.  Bowery  Savings  Bank,  10  Civ.  Pro.  R,  32. 
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Action  to  recover  a  savings  bank  deposit  which  plaintiff  claimed 
under  a  gift  causa  mortis. — ////</,  that  it  was  error  for  the  court 
to  direct  the  jury  to  find  a  special  verdict  only  as  to  whether  or  not 
there  had  been  a  gift  without  submitting  the  other  issues  of  fact 
raised  by  the  pleadings  as  to  whether  plaintiff  demanded  payment 
from  defendant  before  it  paid  the  deposit  to  the  administrator  of 
intestate,  and  whether  it  paid  the  amount  to  the  duly  qualified 
administrator  without  notice;  and  that  the  verdict  could  not  be 
aided  by  the  court  making  findings  as  to  the  other  issues  without 
consent. 

23.  Findings  tiot  passing  on  all  the  issues.  State  Insurance  Co.  v. 
Gray,  44  Kan.  731 ;  s.  C,  25  Pac,  Rep,  197.  Where  parties  stipulated 
before  the  submission  of  the  case  to  the  jury  that  only  certain  ques- 
tions should  be  submitted  and  that  the  others  should  be  reserved 
and  decided  by  the  court. — /icld,  that  the  right  of  either  party  to  a 
general  verdict  was  waived,  and  that  the  refusal  of  the  court  to 
charge  the  jury  as  to  matters  which  would  be  proper  if  the  whole 
case  had  been  submitted  to  the  jury  furnished  no  ground  for  excep- 
tion. 

24.  Montgomery  v.  Sayre,  91  CaL  206 ;  S.  C,  27  Pac,  Rep.  648. 
Where,  in  an  action  on  note,  after  the  jury  made  special  findings 
against  plaintiff  without  rendering  a  general  verdict,  the  trial  pro- 
ceeded before  the  judge  upon  issues  not  submitted  to  the  jury. — 
Held^  that  the  trial  judge  had  no  authority,  in  absence  of  an  express 
waiver  of  the  findings  of  the  jury  by  defendant,  to  set  them  aside 
and  render  judgment  for  plaintiff.  If  the  court  vacated  or  set  aside 
the  verdict  it  was  its  duty  to  order  a  new  trial. 

25.  Bronson  v.  Studebaker.  (Ind.)  1893.  33  A^.  E,  Rep,  98.  A 
special  verdict  is  not  bad  as  against  a  motion  for  ^venire  de  mnto^ 
although  it  may  not  embrace  all  the  issues. 

26.  Joyce  V,  Halifax  Street  Ry.  Co.,  24  Nova  Scotia,  113.  It  is  no 
objection  to  a  verdict  for  findings  that  some  questions  have  been 
left  unanswered,  if  the  point  of  the  questions  not  answered  is  dis- 
posed of  by  those  answered. 

27.  Matchett  v.  Cincinnati,  etc.,  R.  Co.,  132  Ind,  334;  s.  C.  31  A". 
E.  Rep.  792.  Action  by  an  employee  against  a  railroad  for  personal 
injuries. — Held,  that  a  general  verdict  finds  all  facts  in  favor  of  the 
party  for  whom  it  is  given,  unless  the  special  findings  show  that  such 
facts  do  not  exic:  or  were  not  proved. 

28.  In  Hoosier  Stone  Co.  v,  McCain  (Ind,),  1892,  31  A^.  E.  Rep, 
956,  the  court  say :  "  The  contention  of  counsel  \\\SLX.9Lvenire  d€  novo 
should  have  been  awarded  because  the  special  verdict  does  not  find 
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all  the  facts  cannot  prevail.  Even  at  common  law.  a  special  verdict 
was  not  ill  because  it  did  not  state  all  the  facts,  although  it  was  ill  if 
it  did  not  embrace  all  the  issues.  But  under  the  peculiar  rule  which 
prevails  in  this  jurisdiction,  a  special  verdict  is  not  ill  even  though  it 
may  not  cover  all  the  issues." 

29.  Humpfn^r  v,  D.  M.  Osborne  &  Co.  (So.  Da.)  50  N,  W,  Rep, 
88.  Where  no  general  verdict  is  found,  a  special  verdict  must  find  on 
all  material  facts  in  issue,  although  the  evidence  may  establish  be- 
yond controversy  the  existence  of  such  facts.  Biit  facts  admitted 
by  the  pleadings  need  not  be  submitted  to  or  found  by  a  jur}*  in  a 
special  verdict. 

30.  Mechanics'  Bank  of  Detroit  v,  Barnes,  86  Mich,  632  ;  s.  C,  49 
N.  W,  Rep,  475.  Where  the  jury  in  an  action  on  a  note  returned  a 
general  verdict  for  plaintiff,  and  at  the  same  time  to  an  interrogatory 
as  to  a  fact  essential  to  plaintiff's  recovery,  answered  they  did  not 
know, — held,  that  the  general  verdict  was  without  foundation  and 
amounted  to  a  mistrial. 

31.  Form  of  proceeding  is  simply  to  disregard  the  general  verdict 
and  enter  judgment  directly  on  the  special  findings,  Dempsey  v. 
Mayor,  etc.,  of  N.  Y.,  10  Daly,  417.  Where  the  special  findings  by 
the  jury  and  their  general  verdict  are  inconsistent,  the  former  must 
control,  and  a  judgment  should  be  ordered  in  accordance  therewith. 
But  it  is  not  a  material  error  for  the  court  to  set  aside  the  general 
verdict  and  to  direct  a  verdict  in  accordance  with  the  findings. 

32.  Review,  First  Nat.  Bk.  of  Chicago  v.  Dean,  137  N,  Y,  no; 
S,C,»  ^o  State  Rep,  194.  If,  by  consent  in  a  common  law  action,  a 
special  verdict  is  directed  as  to  some  of  the  issues  only,  and  the 
other  issues  are  reserved  for  determination  by  the  court,  the  ver- 
dict can  only  be  reviewed  by  a  motion  for  a  new  trial  under  C<7^i^ 
Civ,  Pro.,  §  1003,  relating  to  proceedings  to  review  a  trial  by  jury  of 
one  or  more  specific  questions  of  fact  arising  upon  the  issues,  in  an 
action  triable  by  the  court  without  a  jury. 

33.  Johnson  v.  Visher,  96  Cal,  310 ;  s.  C,  31  Pac,  Rep,  106. 
Where  there  is  no  request  at  the  time  a  verdict  is  rendered  that  it 
be  made  more  formal  and  specific,  and  the  construction  of  tbe  trial 
court  is  relevant  and  responsive  to  the  pleadings,  an  objection  to  it 
will  not  be  heard  on  appeal 
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KNAUSS  V.  GOTTFRIED    KRUEGER  BREW- 
ING CO. 

N.   K  Court  of  Appeals  ;  Aprils  1894. 
[Reversing  62  Hun,  46.] 

1.  Brokers.]    A  real  estate  broker,  who  is  merely  employed  to  find 

a  purchaser  for  property  upon  terms  and  conditions  to  be  de- 
termined by  the  seller  when  he  meets  the  purchaser,  may  accept 
a  similar  employment  from  a  proposed  purchaser;  and  he  is 
entitled  to  commissions  from  each  party  on  the  bargain  bcmg^ 
struck,  although  he  has  not  informed  either  of  his  employment 
by  the  other.* 

2.  The  same.]     Nor.  in  such  a  case,  can  it  be  inferred  from  the  mere 

fact  that  the  broker  stated  to  the  seller  that  the  purchaser  was 
responsible,  that  such  confidence  was  imposed  as  would  preclude 
the  broker  from  accepting  employment  from  the  purchaser, 
where  such  statement  was  made  in  answer  to  an  inquir)',  which 
was  made  for  the  purpose  of  merely  finding  out  whether  it  was 
worth  while  to  take  the  subject  into  consideration,  and  not  for 
the  purpose  of  determining  whether  or  not  to  make  a  sale,  or 
its  terms  and  conditions,  if  one  should  be  made. 

3.  Thj  5a'ns.\    The  New  Jersey  statutef  which  prohibits  real  estate 

brokers  from  claiming  commissions,  unless  their  authority  to  sell 
is  in  writing,  applies  only  where  the  broker  is  himseU  authonzed 
to  make  the  sale  or  exchange  of  the  lands,  and  not  to  a  trans- 
action in  which  he  has  no  such  authority. 

Appeal  by  plaintiff  from  a  judgment  of   the  General 
Term  of  the  Supreme  Court,  first  department,  affirniing^ 

*  See  note  on  the  pleadings  at  the  end  of  this  case. 

t  Section  10  of  the  New  Jersey  Statute  of  Frauds  (passed  Marf 
27,  1874),  provides  that  "  No  broker  or  real  estate  agent  selling  ^^ 
exchanging  land  for  or  on  account  of  the  owner,  shall  be  entitled  0 
any  commissions  for  the  sale  or  exchange  of  any  real  estate  m^^ 
the  authority  for  selling  or  exchanging  such  land  is  in  writing.^" 
signed  by  the  owner,  and  the  rate  of  commission  on  the  dollar sl^*' 
have  been  stated  in  such  authority." 
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judgment,  entered  upon  a  direction  of  the  court  at  circuit, 
dismissing  the  complaint. 

The  action  was  brought  by  William  H.  Knauss,  a  real 
estate  broker,  to  recover  commissions  for  procuring  a  pur- 
chaser for  the  brewery  of  defendaot,  the  Gottfried  Krue- 
ger Brewing  Company. 

The  trial  court  granted  defendant's  motion  to  dismiss 
the  complaint  on  the  ground  that,  if  there  was  any  em- 
ployment of  plaintiff  by  the  defendant  company,  it  was  in 
New  Jersey  and  no  authority  in  writing  had  been  shown 
in  accordance  with  the  requirements  of  the  New  Jersey 
laws ;  and  also  upon  the  ground  that  plaintiff  had  shown 
by  his  own  testimony  that  he  was  in  the  employment  of 
the  person  whom  he  claims  to  have  been  the  purchaser, 
and  that  he  did  not  notify  or  advise  the  defendant  that  he 
was  in  his  employ. 

The  General  Term  affirmed  the  judgment  dismissing 
the  complaint,  holding  that  as  plaintiff  was  employed  as  a 
broker  to  act  for  the  defendant  in  effecting  the  sale  of 
defendant's  property,  and  defendant  had  entered  into  the 
negotiations  relying  on  the  assurance  of  plaintiff  as  to  the 
responsibility  and  character  of  those  with  whom  he  had 
to  deal,  defendant's  secret  agreement  by  which  he  was  to 
receive  compensation  from  the  purchaser  precluded  him 
from  recovering  from  the  defendant. 

The  further  facts  are  fully  stated  in  the  opinion. 

Andrew  Wesley  Kent  {John  Cumtnins,  attorney),  for 
appellant. — 1»  No  agreement  express  or  implied  was  made 
in  New  Jersey  (Citing  Waldron  v,  Ritchings,  9  Abb,  Pr,  n, 
-^•359»  Jewell  v,  Wright,  30  A"^.  K  259;  Dickinson  v, 
Edwards  TJ  Id.  573) ;  and  in  any  case  the  defense  of 
the  statute  was  not  available  under  a  general  denial  (Cit- 
ing Monroe  v,  Douglass,  5  N,  V.  447  ;  Angell  7'.  Van 
Schaick,  56  //««,  247  ;  Rothschild  v.  Rio  Grande  R.  R. 
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Co.,  59  Id.   454;  Fagan    v.   Strong,  7  N,  V.  Supp,  919; 
Graves  v,  Cameron,  9  Daly,  152). 

II.  Plaintiff's  relation  to  both  buyer  and  seller  was  that 
of  middleman  (Citing  Story  on  Agency y  §  31  ;  Jarvis  v. 
Schaefer,  105  N.  Y.  289 ;  Bearing  v.  Sears,  3  N.  K  Supp, 
31;  Empire  State  Ins.' Co.  z/.  American  Central  Ins.  Co., 
138  N.  K  446.  449). 

III.  Plaintiff's  relation  to  the  buyer  and  the  seller  being 
that  of  middleman,  he  may  receive  compensation  from 
cither,  even  without  knowledge  of  the  other  (Citing  Rupp 
V.  Sampson,  16  Gray,  398 ;  Siegel  v.  Gould,  7  Lans.  179; 
Herman  v,  Martineau,  i  IVis.  136;  Stewart  7f,  Mather,  32 
Id.  844  ;  Barry  v.  Schmidt,  57  Id,  172  ;  Orton  v.  Schofield, 
61  Id.  382  ;  Ranny  v.  Donovan,  78  MilA.  318;  Montross 
V.  Eddy,  94  Id,  100 ;  Manders  v.  Craft,  32  Pac,  Rip.  836  ; 
Mullen  V,  Kietzleb,  7  Bus/i,  Ky,  253  ;  Walker  v.  Osgood, 
98  Mass.  348;  Rice  v.  Wood,  113  Id.  133;  Holcomb  v. 
Weaver,  1^6  Id,  235). 

IV.  Tlie  averments  of  the  complaint  are  sufficient  to 
justify  a  recovery  as  middleman  (Citing  Velie  t'.  Newark 
City  Ins.  Co.,  12  Abd.  N.  C.  309 ;  Note  on  Pleadings,  24  Id. 
338;  Rogers  ?'.  New  York  &  Texas  Land  Co.,  134  N,  K 
197;  Knapp  V.  Simon,  96  Id,  284;  McBride  v.  Langan,  18 
Civ.  Pro,  R.  201  ;  Moffat  v.  Fulton.  132  A^.  Y.  507). 

Louis  Marshall  {Guggenheitncr  &  Untermyer,  attor- 
neys), for  respondent. — I.  Plaintiff's  undisclosed  employ- 
ment by  the  purchaser  precludes  him  from  recoverinji; 
commissions  from  the  seller  (Citing  Carman  v.  Beach,  63 
N.  Y,  97 ;  Story  on  Agency,  31  ;  Farnsworth  v.  Hemmer,  i 
Allen,  494;  Claflin  v.  Farmers*  &  Citizen's  Bank,  25  N.  Y. 
293  ;  N.  Y.  Central  Ins.  Co.  v.  National  Prov.  Ins.  Co.,  14 
Id.  85 ;  EwelVs  Evans  on  Agency,  14 ;  Greenwood  v. 
Spring,  54  Barb.  375  ;  Neuendorff  v.  World  Mutual  Life 
Ins.  Co.,  69  N.  Y.  389 ;  Raisin  v.  Clark,  41  Md.  148 ; 
Walker  v.  Osgood,  98  Mass,  348 ;  Smith  v,  Towiisend, 
109   Id    500;    Rice  V.  Wood,   113    Id,    133;    Bellman  v. 
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Loomis,  41  Conn.  581  ;  Everhart  v,  Searle,  71  Pa.  St,  256  ; 
Morrison  v,  Thompson,  L.  R.  9  Q.  B.  480). 

IL  The  contract  of  employment  was  made  in  New 
Jersey  and  is  void  by  the  Statute  of  Frauds  (Citing 
Arnold  v.  Angel  1,  62  N.  V.  50S). 

III.  It  was  not  necessary  for  defendant  to  affirma- 
tively allege  by  the  way  of  defense,  that  plaintiff 
occupied  towards  the  purchaser  such  a  relation  as  to  dis- 
entitle him  to  compensation  from  defendant  (Citing 
Griffin  V.  Long  Island  R.  R.  Co.,  loi  A\  K  354;  Weaver 
V.  Harden,  49  IJ.  286-  Hier  v.  Grant,  47  Id.  278  ;  Knapp  7'. 
Roclie,  94  Ii/.  333 ;  Gilman  v.  Gilman,  in  Id.  205  ;  Terry 
V.  Munger,  49  //un,  560). 

IV.  Respondent  has  the  right,  in  support  of  the  judg- 
ment, to  urge  any  sufficient  ground  appearing  from  the 
record  which  he  might  have  raised  in  the  court  below, 
which  could  not  have  been  obviated  (Citing  Scott  v,  Mor- 
gan, 94  N.  V.  508,  515;  Allard  v.  Greasert,  61  Id,  4; 
Simar  v.  Canaday,  53  Id,  298  ;  Newcomb  v,  Clark,  i  Den. 
226;  Stevens  v.  Hyde,  32  £ar6.  171). 

V.  Assuming  that  plaintiff  acted  as  a  middleman,  yet 
since  he  was  not  entirely  indifferent  to  the  parties,  and 
without  defendant's  knowledge  acted  as  the  active  adviser 
of  the  purchaser  for  a  consideration,  he  forfeited  his 
right  to  compensation  from  the  defendant  (Citing  Mechem 
on  Agency,  %  973). 

VI.  Defendant  need  not  show  actual  injury  in  conse- 
quence of  plaintiff's  double  dealing  (Citing  Harrington  v. 
V.  G.  D.  Co.,  Z.  R.  3  Q,  B.  Div.  549). 

Peckham,  J. — This  action  was  brought  to  recover  for 
services  alleged  by  plaintiff  to  have  been  performed  by 
him  for  defendant  in  regard  to  the  sale  of  the  brewery 
owned  by  the  defendant,  to  one  Robert  Bliss  or  his 
assignee. 

The  answer  put  the  employment  in  issue  and  denied 
that  any  service  had  been  performed  by,  or  that  any  sum 
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was  due  to  the  plaintiff  touching  the  subject  of  such  sale. 
The  complaint  was  dismissed  upon  the  trial,  and  the 
General  Term  has  affirmed  the  judgment  of  dismissal. 

Upon  looking  through  the  record  containing  the 
evidence  given  on  the  trial,  it  is  clear  that  the  admission 
made  by  counsel  for  respondent  in  his  brief,  "that  the 
action  was,  in  fact,  tried  upon  the  evidence  in  disregard  of 
the  pleadings,"  has  a  good  deal  of  support.  We  think  it 
is  too  late  to  claim  that  the  plaintiff  must  be  judged 
entirely  by  his  complaint,  as  if  it  had  alleged  his  employ- 
ment by  defendant  as  a  broker  in  the  strict  sense  of  the 
word,  to  obtain  a  purchaser  of  the  brewery  upon  terms  in 
regard  to  which  he  had  some  discretion.  His  evidence 
upon  the  subject  given  at  the  trial  does  not  prove  any 
such  contract,  and  there  was  no  evidence  given  which  con- 
tradicted him.  It  showed  that  he  was  claiming  com- 
pensation from  the  defendant  because  of  his  having 
introduced  the  president  of  defendant  to  Mr.  Bliss,  with 
whom  or  with  whose  assigns  the  defendant  subsequently 
completed  a  sale  of  the  brewery  for  the  sum  of 
$1,822,000. 

It  is  our  duty  to  review  the  case  in  the  light  of  the 
evidence  given  for  the  plaintiff,  and  if  there  were  evidence 
of  any  employment  substantially  within  the  general  scope 
of  the  allegations  of  the  complaint,  we  think  it  should  have 
been  submitted  to  the  jury,  unless  there  were  some  other 
fact  which  also  appeared  and  which  constituted  a  defense 
to  the  action.  The  record  shows  there  was  evidence  of 
the  employment  of  the  plaintiff  for  the  mere  purpose  of 
bringing  the  possible  buyer  and  seller  together,  and  with 
the  understanding  that  if  a  sale  were  to  result,  the  plaint- 
iff was  to  have  some  compensation  from  the  defendant 
for  his  services.  The  plaintiff  testified  that  he  was  to 
have  nothing  to  do  with  fixing  the  price  or  the  terms  of 
sale ;  the  principals  were  to  do  that  part  of  the  business; 
all  he  had  to  do  was  to  bring  them  together,  and  if  through 
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their  subsequent  negotiations  a  sale  should  result,  the 
plaintiff  was  to  be  entitled  to  sonne  compensation.  The 
real  c'efense  which  is  sought  to  be  nriaintained  is  that  while 
acting  for  the  defendant  in  a  matter  in  which  trust  and 
confidence  were  reposed  in  him,  and  where  defendant 
relied  upon  his  unbiased  judgment,  the  plaintiff  was  at  the 
same  time,  but  unknown  to  the  defendant,  in  the  employ- 
ment of  the  proposed  purchaser  and  bound  by  his  duty 
to  such  purchaser  to  do  all  he  could  to  forward  the  in- 
terests of  the  purchaser  as  against  the  seller.  There  was 
another  defense  interposed  upon  the  trial  which  consisted 
of  a  New  Jersey  statute  relating  to  brokers  selling  real 
estate,  and  which  prohibited  them  from  claiming  com- 
missions unless  their  authority  for  selling  was  in  writing. 
The  brewery  which  was  the  subject  of  sale  in  this  case 
was  situated  in  New  Jersey,  and  it  was  urged  that  the 
statute  applied  to  the  contract  proved. 

On  this  point  we  are  of  opinion  that  the  statute  has 
no  application.  It  in  terms  refers  to  those  brokers  who 
are  themselves  authorized  to  make  the  sale  or  exchange 
of  the  lands,  and  here  the  proof  is  uncontradicted  that 
the  plaintiff  had  no  such  authority.        '  • 

Upon  the  other  question  we  think  the  defendant  is 
clearly  right  as  to  the  law,  but  we  also  think  there  is 
nothing  in  the  evidence  to  make  it  applicable  here. 

We  agree  perfectly  with  the  cases  of  Carman  v.  Beach 
(63  N.  Y.  97),  and  Murray  t/.  Beard  (102  Id.  505,  508).  The 
cases  upon  the  subject  are  also  collected  in  the  late  one  of 
Empire  State  Insurance  Co.  v.  American  Central  Insurance 
Co.  (138  N.  Y.  446).  It  is  undeniable  that  where  the 
broker  or  agent  is  invested  with  the  least  discretion,  or 
where  the  party  has  the  right  to  rely  on  the  broker  for  the 
benefit  of  his  skill  or  judgment,  in  any  such  case  an 
employment  of  the  broker  by  the  other  side  in  a  similar 
capacity,  or  in  one  where  by  possibility  his  duty  and  his 
interest  might  clash,  would  avoid  all  his  right  to  compen- 
sation.     The  whole  matter  depends  upon  the  character  of 
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his  employment.  If  A.  is  employed  by  B.  to  find  him  a 
purchaser  for  his  house  upon  terms  and  conditions  to  be 
determined  by  B.  when  he  meets  the  purchaser,  I  can  see 
nothing  improper  or  inconsistent  with  any  duty  he  owes  B. 
for  A.  to  accept  an  employment  from  C.  to  find  one  who 
will  sell  his  house  to  C.  upon  terms  which  they  may  agree 
upon  when  they  mett.  And  there  is  no  violation  of  duty 
in  such  case  in  agreeing  for  commissions  from  each  party 
upon  a  bargain  being  struck,  or  in  failing  to  notify  each 
party  of  his  employment  by  the  other. 

Now,  this,  in  substance,  is  what,  according  to  the  plaint- 
iflf's  evidence,  he  contracted  to  do  with  these  parties.  He 
was  employed  by  Bliss  to  see  if  he  could  not  obtain  cus- 
tomers who  would  sell  their  breweries  upon  terms  to  be 
agreed  upon  by  the  principals  themselves,  and  he  was  em- 
ployed by  defendant  to  introduce  its  president  to  someone 
who  wished  to  purchase,  but  the  terms  and  all  else  regard- 
ing the  contract  were  to  be  agreed  upon  between  defendant 
and  the  purchaser.  There  is  a  piece  of  evidence  which 
defendant  claims  is  fatal  to  this  view,  and  shows  that  the 
plaintiff  violated  his  duty  in  concealing  or  in  not  mention- 
ing his  position  w'ith  regard  to  Bliss.  When  the  plaintiff 
came  to  the  piesident  of  the  defendant  for  the  purpose  of 
entering  upon  a  discussion  of  the  business  and  to  learn 
whether  he  was  desirous  of  selling,  the  plaintiff  was 
inquired  of  by  the  president  as  to  the  responsibility  of  the 
parties  the  plaintiff  spoke  of  as  desiring  or  proposing  to 
purchase,  for  it  was  said  by  the  president  that  he  did  not 
care  to  go  on  with  the  matter  or  present  it  to  others  unless 
he  knew  they  (the  persons  mentioned  by  plaintiflf)  were 
responsible  parties.  The  plaintiff  says  he  assured  the 
president  that  they  were  responsible.  From  that  inter- 
view others  followed,  and  finally  the  plaintiff  introduced 
the  president  to  Mr.  Bliss,  and  the  negotiations  were  there- 
after conducted  between  them,  and  lasted  for  quite  a  long 
time  (a  number  of  weeks)  before  they  finally  resulted  in  a 
sale  effected  upon  terms  made  up  and  agreed  upon  entirely 
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between  the  parties,  without  the  slightest  aid  from  or 
interference  on  the  part  of  the  plaintiff. 

The  defendant  urges  that  the  statement  of  plaintiff 
that  the  parties  who  were  intending  purchasers  were 
responsible,  was  a  statement  upon  which  defendant  was 
entitled  to  rely,  and  to  think  that  the  plaintiff  was  giving 
the  defendant  the  benefit  of  his  own  honest  judgment 
uninfluenced  by  any  concealed  interest  of  his  own  in 
having  the  sale  accomplished.  We  think  this  is  an  erro- 
neous view  of  the  situation.  It  is  clear  that  the  remark  of 
the  plaintiff  in  reference  to  the  question  of  defendant's 
president  was  merely  incidental,  and  that  the  question 
itself  was  in  reality  wholly  beside  the  main  question  of 
sale.  It  was  plainly  an  interrogatory  for  the  purpose  of 
learning  in  substance  whether  it  was  worth  while  to  take 
the  subject  into  consideration,  or  whether  it  might  not  be 
mere  irresponsible  talk  by  men  who  had  not  the  slightest 
intention  or  even  power  to  carry  out  a  sale.  It  had  no 
bearing  and  was  not  asked  for  the  purpose  of  obtaining 
knowledge  upon  the  question  whether  or  not  to  make  a 
sale,  or  the  terms  or  conditions  of  the  sale,  if  one  were  to 
be  made.  No  reliance  was  placed  upon  the  statement  as 
a  foundation  for  any  condition  of  any  contract  subse- 
quently made,  nor  was  the  question  asked  for  any  such 
purpose.  This,  we  think,  is  apparent  from  the  nature  of 
the  question  and  the  circumstances  under  which  it  was 
asked,  and  the  facts  that  subsequently  occurred.  On  its 
face  the  question  manifestly  had  nothing  to  do  with  the 
subsequent  transactions  or  with  the  material  facts  in  the 
case.  It  was  entirely  preliminary  in  its  nature  and  purpose. 
The  answer  might  have  determined  the  defendant's  presi- 
dent to  see  the  parties  and  then  to  make  up  his  own  opin- 
ion as  to  whether  to  go  on  or  not,  and  as  to  the  terms  and 
conditions  of  the  sale  to  be  made. 

The  case  differs  so  widely  in  its  facts  from  that  of 
Holcomb  V.  Weaver  (136  Mass.  265),  that  we  cannot 
think  it  necessary  to  lengthen  this  opinion  by  referring  to 
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all  the  material  facts  in  the  case  cited.  In  regard  to  the 
subject  of  the  double  employment,  if  it  be  of  a  nature 
whore  by  possibility  the  interests  of  the  parties  may  be 
diverse,  we  agree  that  it  cannot  be  upheld  if  concealed 
from  knowledge.  There  is  nothing  of  that  kind  appear- 
ing in  the  contract  or  agreement  with  either  party  as  tes- 
tified to  by  plaintiff.  The  fact  that  the  sale  was  after- 
wards arranged  between  the  parties  exclusively  upon 
terms  and  conditions  agreed  upon  between  them  and 
without  any  reference  to  any  previous  statement  of  plaint- 
iff, shows  that  it  was  wholly  immaterial  and  was  not  put 
or  answered  upon  any  supposition  that  it  could  or  would 
in  any  manner  influence;  the  conduct  of  the  defendant 
after  entering  upon  the  negotiations.  The  defendant 
claims  the  sale  was  not  in  fact  made  to  Bliss,  but  to  a 
third  party.  We  think  the  evidence  shows  the  sale  was 
effected  between  the  parties  as  contemplated  in  the  con- 
tract, and  that  upon  such  sale  the  plaintiff  became  entitled 
to  a  reasonable  compensation  for  the  services  rendered. 
He  admits  in  his  evidence  that  the  president  never  said  to 
him  what  particular  sum  of  money  would  be  paid  him,  or 
what  rate  of  commissions,  and  his  compensation  will  have 
to  be  decided  upon  by  the  jury  at  a  sum  which  shall  be 
reasonable  for  the  labor  performed.  All  this  has  been 
said  as  to  the  case  which  the  plaintiff  made  out  upon  the 
trial.  The  evidence  for  the  defendant  has  not  been  heard, 
and,  of  course,  no  opinion  is  expressed  or  entertained  as 
to  the  merits  of  the  controversy.  It  is  a  question  for  the 
jury  to  determine  after  hearing  both  sides. 

For  that  purpose  the  judgment  should  be  reversed  ^^ 
a  new  trial  granted,  with  costs  to  abide  the  events 

All  the  judges  concurred. 

Judgment  reversed. 
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Note   on    Pleading    in    Action   by  Broker    Employed    by 
Both  Parties. 

The  allegations  of  the  complaint  were  as  follows: 

**  I.  That  plaintiff  is  and  for  many  years  has  been  a  broker  en- 
gaged in  the  business  of  buying  and  selling  real  and  personal 
property. 

"  2.  That  the  defendant  is,  and  during  the  times  therein  set 
forth,  was  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  New  Jersey,  owning  a  large  brewery  in  the  city  of 
Newark,  New.  Jersey,  and  engaged  in  the  business  of  brewing  in  the 
said  city,  and  transacting  business  in  the  city  of  New,  York. 

•'  3.  That  plaintiff,  on  or  about  the  2nd  of  February*,  1889,  in  the 
city  of  New  York,  at  defendant's  request,  introduced  one  Gottfried 
Krueger,  then  and  now  the  President  of  defendant,  to  one  Robert 
Bliss,  for  the  purpose  of  effecting  a  sale  of  the  brewery  and  business 
of  defendant. 

•'  4,  That  thereafter  and  on  the  same  day  in  the  city  of  New 
York,  the  defendant  agreed  with  plaintiff  that  if  said  Robert  Bliss, 
or  his  assigns,  purchased  defendant's  said  brewery  and  business, 
defendant  would  pay  plaintiff  for  bis  services  as  broker  his  usual 
commissions  therefor. 

••  5.  That  during  the  months  of  February,  April,  May,  June  and 
July,  1889,  plaintiff  rendered  defendant,  at  its  request,  sei  vices  in 
the  city  of  New  York  and  elsewhere  as  its  broker  in  effectuating 
said  contemplated  sale;  which  was  on  or  about  the  15th  day  of 
July,  1889,  consummated  by  the  purchase  of  said  brewery  and  busi- 
ness by  the  United  States  Brewing  Company,  the  assignee  of  said 
Bliss,  in  the  city  of  New  York,  for  the  sum  of  one  million  eight 
hundred  and  twenty-two  thousand  dollars. 

•*  6.  The  plaintiff's  services  were  reasonably  worth  the  sum  of 
forty-five  thousand  five  hundred  dollars,  to  wit :  a  commission  of 
two  and  one-half  per  cent.  (2  1-2),  upon  the  consideration  of  said 
sale,  and  defendant  promised  and  agreed  in  the  city  of  New  York, 
to  pay  said  sum  therefor. 

"That  defendant  has  not  paid  said  sum  or  any  part  thereof, 
and  the  whole  amount  thereof  remains  due  and  owing  from  defend- 
ant to  plaintiff  with  interest  from  said  15th  day  of  July,  1889." 

"  Wherefore,"  etc. 

The  court  at  General  Term,  in  its  opinion,  after  reciting  the  sub- 
stance of  the  complaint,  said  :  "  The  plaintiff  by  his  complaint  thus 
establishes  for  the  purposes  of  this  action  his  relation  to  the  defend- 
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ant.  He  alleges  that  he  was  a  broker ;  that  he  rendered  services  to 
defendant  as  its  broker  in  effectuating  the  sale,  and  that  such 
services  were  reasonably  worth  the  sura  for  which  he  demands  judg- 
ment, and  to  entitle  him  to  recover  in  this  action,  he  must  prove 
that  he  was  employed  by  defendant  as  its  broker,  to  render  services 
as  a  broker;  that  he  rendered  such  serviceSp  and  that  the  value  of 
such  services  was  the  sum  for  which  he  seeks  to  recover  judgment, 
and  he  cannot  ask  to  recover  upon  the  pleadings  for  any  other  or 
different  service  rendered  to  defendant  or  for  services  rendered  in 
another  or  different  relation  than  that  which  he  alleges  did  exist  in 
his  complaint."  .  .  .  The  testimony  "  sustains  the  allegation  of 
the  complaint  that  the  relation  of  the  plaintiff  to  the  defendant  was 
that  of  a  broker  engaged  in  an  endeavor  to  effectuate  a  sale  of  the 
defendant's  property."  .  ,  .  The  claim  by  plaintiff  that  he  acted 
as  a  mere  middleman  and  not  a  broker,  is  negatived  by  his  own 
complaint  and  by  his  own  testimony  upon  the  trial. 


STOKES  V.  STOKES. 


N.  Y,  Supreme  Court,  Special  Term,  First  District ; 
June,  1894. 

I.  Judgments  and  decrees.']  An  action  for  several  libels,  alleged  as 
separate  causes  of  action,  but  for  which  one  entire  sum  with- 
out apportionment  is  demanded  as  damages,  may  be  severed 
under  Code  Civ.  Pro.,  §  1220,*  after  damages  have  been  ascer- 
tained by  a  sheriff's  jury  as  to  one  of  the  causes  of  action  to 
which  defendant  has  failed  to  answer  over  on  the  overruling  of 
his  demurrer  thereto,  so  as  to  allow  final  judgment  to  be  en- 
tered as  to  the  cause  of  action  demurred  to,  and  the  other 
causes  of  action  to  be  proceeded  on  in  a  separate  action. 

*  Code  Civ.  Pro.,  §  1220.  provides  that  "Where  an  issue  of  law 
and  an  issue  of  fact  arise,  with  respect  to  different  causes  of  action 
set  forth  in  the  complaint,  and  final  judgment  can  be  taken,  with 
respect  to  one  or  more  of  the  causes  of  action,  without  prejudice 
to  either  party  in  maintaining  the  action,  or  defense  or  counter- 
claim, with  respect  to  the  other  causes  of  action,  or  in  the  recov- 
ery of  final  judgment  upon  the  whole  issue,  the  court  may,  in  its 
discretion,  and  at  any  stage  of  the  action,  direct  that  the  action  be 
divided  into  two  or  more  actions,  as  the  case  requires," 
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2.  The  same.]  In  such  a  case,  however,  owing  to  plaintiff's  delay  in 
applying  for  a  severance,  the  application  will  only  be  granted 
on  condition  that  he  pay  the  costs  of  the  action  to  date. 

Motion  for  an  order  to  divide  an  action  into  two 
actions. 

The  action  was  for  several  libels  brought  by  Edward 
S.  Stokes  against  William  E.  D.  Stokes. 

The  complaint  alleged  three  separate  causes  of  action 
for  which  plaintiff  demanded  $250,000  damages  without- 
apportioning  it  to  the  several  causes  of  action.  Defend- 
ant demurred  to  the  first  cause  of  action  and  answered! 
the  other  two.  The  demurrer  was  argued  and  overruled, 
and  the  interlocutory  judgment  entered  thereon  affirmed 
on  appeal  with  leave  to  defendant  to  answer  over  on  the 
payment  of  costs.  Defendant  having  failed  to  answer 
over,  plaintiff  caused  the  damages  sustained  from  the 
cause  of  action  demurred  to  be  ascertained  by  a  sheriff's 
jury,  and  now  moves  to  have  the  action  divided  into  two 
actions,  and  to  be  permitted  to  enter  judgment  for  the 
damages  so  assessed,  and  to  proceed  on  the  remaining 
causes  of  action  in  a  separate  action. 

Holmes  &  Adams,  for  the  motion. 

Benjamin  F,  Tracy ^  opposed. 

Patterson,  J. — This  is  a  motion  for  leave  to  sever  the 
action,  which  was  brought  to  recover  damages  for  alleged 
libels ;  the  complaint  containing  three  separate  causes  of 
action.  The  application  is  made  under  §  1220  of  the 
Code  of  Civil  Procedure,  which  authorizes  the  court,  in 
its  discretion,  where  an  issue  of  law  and  an  issue  of  fact 
arise  with  respect  to  different  causes  of  action,  and  final 
judgment  can  be  taken  on  one  or  more  of  the  causes  of 
action  without  prejudice  to  either  party  as  to  the  other 
causes  of  action,  to  divide  the  action  into  two  or  more 
Vol.  XXXI.— 30 
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actions  as  the  case  may  require,  and  this,  by  express  terms 
of  the  statute,  may  be  done  at  any  stage  of  the  action. 

In  this  case  the  defendant  demurred  to  the  first  of  the 
causes  of  action  and  answered  as  to  the  second  and  third. 
The  issue  of  Jaw  on  the  demurrer  was  decided  in  favor  ot 
the  plaintiff  at  Special  Term,  and  that  decision  was 
affirmed  at  the  General  Term.  Subsequently,  damages  on 
that  cause  of  action  were  assessed  by  a  shenfT*s  jury  and 
fixed  at  the  sum  of  one  thousand  dollars.  The  issues  of 
fact  have  not  yet  been  tried.  It  is  conceded  that  three 
separate  suits  might  have  been  instituted  on  the  three 
separate  alleged  libels,  and  it  must  be  further  conceded 
that  a  motion  to  divide  may  be  made  at  any  stage  of  the 
case. 

This  is  a  new  enactment,  of  doubtful  wisdom  when 
applied  to  such  actions  as  this,  but  it  cannot  be  ignored. 
Final  judgment  certainly  can  be  taken  as  to  the  first  cause 
of  action,  and  the  issues  on  the  other  two  retained  for 
trial  unless  there  is  something  in  the  construction  of  the 
action  itself  which  as  a  necessary  consequence  would  per- 
mit but  one  judgment  as  to  the  three  causes  of  action.  It 
seems  to  me  that  a  severance  of  the  action  would  not  be 
prejudicial  to  the  rights  of  either  party.  But  one  cause  of 
action  has  been  disposed  of,  the  others  remain,  and  the 
defenses  interposed  to  them  may  be  fully  presented  and 
the  defendant  have  every  advantage  of  them.  The  sec- 
tion of  the  Code  referred  to  apparently  covers  such  cases 
as  the  present.  The  serious  objection  to  the  motion,  and 
the  one  that  has  been  most  earnestly  and  forcibly 
argued,  is  that  there  can  be  but  one  final  judgment  in  any 
action  ;*  and  that  where  that  action   sounds  in  tort  and 

•  There  is  good  authority  for  saying  that  tiiis  tradition 
of  the  common  law  courts,  tliat  there  can  never  be  but  one 
final  judgment  in  a  cause,  is  no  longer  a  safe  guide. 
Chancery  always  had  the  power  to  give  successive  decrees 
iis  fast  as  the  equities  of  separable  parts  of  the  cause  were 
finally  ascertained  ;  and  our  courts  inherit  this  power  in 
equity  causes  (under  Code  Civ.  Pro.,  §  217),  and  this  includes 
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for  the  several  causes  of  action  the  ad  damnum  is  fixed  at 
one  entire  sum,  there  can  be  no  separation  and  distribu- 
tion of  that  amount,  and  an  application  made  of  one  part 
of  it  to  one  cause  of  action  and  the  remainder  to  the 
others.  That  would  undoubtedly  be  so  were  it  not  for 
the  section  of  the  Code  under  consideration  ;  but  that 
section  allows  the  one  action  to  be  split  up  into  two  or 
more  actions,  and  evidently  contemplates  that  upon  each 
action  a  distinct  judgment  may  be  entered,  and  in  effect 
so  severs  the  subject  matters  of  the  several  causes  of 
action  as  to  construct  from  them  separate  actions,  in  each 
•of  which  damages  may  be  recovered.  If  that  view  of  the 
effect  of  a  separation  and  construction  of  independent 
actions  under  the  statute  is  correct,  the  argument  that 
but  one  final  judgment  can  be  entered  has  no  place  in  the 
discussion.  To  each  action  would  follow  its  own  appro- 
priate judgment.  There  is  no  decided  case  reported  on 
the  subject,  and  the  question  is  a  new  and  important  one, 
and  the  objections  have  been  very  skilfully  argued,  but 
under  the  sweeping  terms  of  this  section  of  the  Code  I 
think  they  are  untenable.  That  the  severance  should  have 
been  made  before  the  assessment  of  damages  was  had  as 
to  the  first  cause  of  action  would  have  been  a  strong 
ground  of  denial  of  the  motion,  were  it  not  that  the  Code 

the  practice  of  reserving  even  in  an  otiierwise  complete 
final  decree,  the  right  to  a  party  to  apply  on  the  foot  of  the 
decree  for  furtlier  directions. 

The  power  in  common  law  actions  extended  by  the  Code, 
to  join  many  causes  of  action  in  one  complaint  and  to  have 
a  separate  trial  of  separate  issues,  takes  away  the  only  sub- 
stantial reason  for  the  old  tradition  ;  and  tlie  formality  of 
severing  the  action  obviates  formal  objections. 

But  even  without  reference  to  these  considerations,  it  is 
not  a  very  uncommon  thing  to  have  two  final  judgments, 
where  a  jiidgmeni  is  opened,  but  allowed  to  stand  as  security 
(25  Abb.  N.  C.  56). 

So  although  the  old  practice  after  affirmance  on  appeal 
was  to  enter  an  entire  new  judgment,  now  the  old  judgment 
stands,  and  a  new  or  second  final  judgment  is  entered  for 
the  costs  of  appeal  in  the  cause. 
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authorizes  the  motion  to  be  made  at  any  stage  of  the 
action.  The  result  of  the  apph'cation  of  the  ternwof  this 
statute  to  actions  in  tort  must  be  unsatisfactory  in  many 
cases,  but  as  the  discretion  to  be  exercised  is  judicial  and 
not  personal,  I  do  not  see  how  the  plain  terms  of  the  act 
are  to  be  disregarded. 

The  motion  is  granted  on  payment  of  the  costs  of  the 
action  to  date.  This  condition  is  required  because  of  the 
great  delay  of  the  plaintiff  in  moving.  As  the  question  is 
a  novel  one,  a  stay  of  proceedings  on  the  order  to  be 
entered  herein  will  be  granted  until  this  decision  can  be 
reviewed  at  the  General  Term,  if  the  defendant  desires 
such  stay. 


LEVY  V.  LEVY, 


N.  K  Supreme  Court,  General  Term,  First  Deparimeni! 
June,  1894. 

1,  Trusts.]    Where  a  will  devised  the  residue  of  testator's  estate  to 

his  executors  in  trust  to  divide  the  same  into  as  many  shares 
as  he  had  sons,  and  to  apply  the  rents  and  profits  of  each  share 
to  the  use  of  a  son  named  for  life,  and  upon  his  death  to 
divide  the  principal  of  such  share  among  said  son's  children. 
with  a  provision,  that  in  event  of  the  death  of  a  son  without 
issue  him  surviving,  the  share  of  said  son  should  be  dIvicJcd 
among  the  other  sons,  the  issue  of  any  deceased  son  to  take 
their  parents'  share, — held,  that,  at  testator's  death,  the  execu- 
tors took  only  an  estate  in  each  share  for  the  life  of  the  son  iox 
whose  benefit  it  was  held,  and  that  the  grandchildren  then  »^ 
being  were  entitled  to  a  vested  remainder.* 
Townshend  v,  Frommer.  26  Abb,  N,  C  441  ;  s.  c.  125  A'-  ^' 
446,  questioned  ;  and  Campbell  v,  Stokes,  142  N,  Y,  23,  followed. 

2.  Parties.^  During  the  life  of  the  beneficiary  for  whom  execut©^ 

are  to  hold  real  estate  in  trust,  those  among  whom  the  cxc^* 

♦  For  note  on  trusts  to  convey,  as  preventing  the  vesting  of  ^ 
gift  and  altering  the  rule  as  to  parties,  see  26  Abb.  N,  C,  465. 
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tors  are  to  divide  the  same  on  the  termination  of  the  life  estate 
are  necessary  parties  to  an  action  affecting  the  title. 
3.  Pleading. \  Whether  in  an  action  for  partition  by  a  remainder- 
man, it  can  be  determined  upon  demurrer  from  the  description 
in  the  complaint  that  the  land  cannot  be  actually  partitioned, 
quere  f 

Appeal  from  a  judgment  of  the  Special  Term  of  the 
Supreme  Court,  first  district,  sustaining. a  demurrer  to  the 
complaint. 

Action  for  partition  brought  by  Arthur  Garfield  Levy 
against  Carrie  Levy  and  others. 

The  complaint  alleged,  among  other  things,  that 
Adolph  Levy  died  seized  in  fee  of  certain  described  prem- 
ises, consisting  of  a  house  and  lot  on  Forty-second 
Street  in  the  city  of  New  York ;  that  the  premises  were 
encumbered  by  a  mortgage  made  by  said  Adolph  Levy ; 
that  said  Levy  left  a  will  relating  to  both  real  and  personal 
estate,  which  was  duly  admitted  to  probate  ;  that  he  left 
five  surviving  sons,  among  whom  was  Samuel  Levy  the 
father  of  plaintiff ;  that  the  mortgage  was  foreclosed 
without  making  the  plaintiflf  and  the  defendant,  Carrie 
Levy,  parties,  and  the  premises  purchased  by  the  defend- 
ants, Kohn  and  Herrman,  at  the  foreclosure  sale ;  that 
the  plaintiff  and  defendants,  other  than  the  defendant 
Vogel,  were  tenants  in  common  of  a  vested  remainder  in 
the  premises  in  question ;  and  that  plaintiff  was  entitled 
to  a  one  undivided  ninth  therein.  Wherefore,  plaintiff 
demanded  judgment  that  the  premises  be  partitioned 
among  the  parties,  other  than  the  defendant  Vogel,  or  if 
it  could  not  be  done  without  detriment,  that  they  be  sold 
and  the  proceeds  divided. 

The  will  of  Adolph  Levy  devised  the  residue  of  his 
estate  as  follows : 

**  Third,  Of  the  rest,  residue  and  remainder  of  my 
estate,  wheresoever  and  whatsoever,  I  give  and  devise  to 
my  executors  hereinafter  named,  who  shall  qualify,  their 
survivors  and  successors,  upon  trust  to  receive  the  rents, 
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income  and  profits  thereof,  and  to  divide  the  same  into 
five  equal  parts  or  shares,  and  to  apply  such  rents,  income 
and  profits  in  manner  following: 

''Fourth.  To  receive  the  rents,  income  and  profits  of 
one  of  said  shares  and  apply  the  same  to  the  use  of  my 
son,  Samuel  Levy,  so  long  as  he  shall  live  ;  and  upon  his 
death  to  divide  the  principal  of  such  share  equally  among 
hi.s  children  share  and  share  alike,  provided  that  if  at  the 
time  of  the  death  of  my  said  son  any  of  his  children  shall 
be  under  the  age  of  twenty-one  years,  then  the  income  of 
such  child's  portion  of  my  said  son's  share  shall  be  ap- 
plied by  my  said  trustees  towards  the  support,  education 
and  maintenance  of  such  child  until  he  or  she  become  of 
age,  and  thereupon  the  principal  of  his  or  her  portion  of 
such  share  shall  be  paid  over  to  such  child." 

Similar  provisions  were  made  in  regard  to  the  shares 
given  the  other  sons.  After  such  provisions,  the  will 
further  provided  as  follows : 

*'  Tenth,  In  the  event  of  the  death  of  any  of  my  said 
sons  without  leaving  issue  him  surviving,  I  give  and 
devise  the  share  of  said  son  to  and  among  my  other 
children,  share  and  share  alike,  the  issue  of  any  deceased 
child  collectively  taking  the  share  which  their  parent,  if 
living,  would  have  taken,  and  to  be  held  by  my  executors 
during  the  lives  of  such  children  and  the  minorities  of 
such  issue  in  the  manner  hereinbefore  provided  as  to  the 
share  of  each  son." 

Defendants  who  claimed  under  the  foreclosure  sale 
demurred  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  Special  Term  overruled  the  demurrer,  holding 
that  the  plaintiff  and  the  defendant,  Carrie  Levy,  were  not 
necessary  parties  defendant  to  the  foreclosure  action,  and, 
therefore,  title  to  the  property  passed  under  the  fore- 
closure sale. 

George  Wilcox  and  Ira  Leo  Bamberger^  for  appellants. — 
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The  allegations    of    the  complaint    are   sustained    by  a 
proper  construction  of  the  will  (Citing   i  R.  5.  723,  §  13  ; 
Stevenson  v,  Lesley,  70  iV.  K  515;  Townshend  v.  From- . 
mer,  125  Id,  446.  456  :  Lyons  v,  Mahan,  I  Dan.  180,  184 ; 
I  R.  5.  730.  §  67 ;  Campbell  v.  Stokes,  142  N.  \\  23). 

Thomas  W,  Butts  {Horwitz  &  Hershfield,  attorneys), 
for  respondents. — L  It  was  only  necessary  to  make  the 
executors  parties  defendant  to  the  action  of  foreclosure 
(Citing  U.  S.  Trust  Co.  v,  Roche,  wd  N.  Y.  120;  Towns- 
hend V.  Frommer,  125  Id  446). 

n.  As  a  valid  express  trust  was  created  by  the  will, 
the  executors  were  vested  with  the  legal  estate,  and  no 
action  of  partition  will  lie  at  the  instance  of  this  plaintiff 
either  against  the  trustees  under  the  will  or  their  grantees 
or  the  purchasers  at  the  foreclosure  sale  (Citing  Striker  v. 
Mott,  2  Pat^e,  387  ;  Morse  v,  Morse,  85  N.  Y,  53:  Harris 
V.  Larkins,  22  Hun,  488  ;  Sullivan  v.  Sullivan,  66  N,  Y.  37  ; 
Hughes  V.  Hughes,  11  Add.  N.  C.  38;  aff'd  in  ^o  Nun, 
349)- 

Van  Brunt,  P.  J.— This  action  was  brought  for  the 
partition  of  certain  premises  in  the  city  of  New  York  ; 
and  the  demurrer  to  the  complaint  was  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  complaint  alleges  that  the  plaintiff,  with  the 
other  defendants  (except  certain  lessees),  are  tenants  in 
common  of  a  vested  remainder  in  and  to  the  premises  in 
question  ;  and  that  he  is  entitled  to  a  one  undivided  ninth 
of  and  in  the  said  premises  in  fee  ;  which  allegation,  how- 
ever,  seems  to  be  at  variance  with  the  title  of  the  plaintih 
as  disclosed  in  the  complaint.  Judgment  is  prayed  that 
the  real  estate  be  partitioned,  or  if  that  cannot  be  done 
without  detriment  to  the  several  interests  so  partitioned, 
the  same  be  sold. 

It  is  urged  by  the  defendant  that,  as  the  plaintiff  is 
not  among  those  enumerated    in  §1532  of  the  Code  as 
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entitled  to  maintain  this  action,  the  demurrer  must  be  sus- 
tained. But  by  §  1533  it  is  expressly  provided  that  the 
holder  of  a  vested  remainder  may  maintain  partition  under 
certain  circumstances. 

It  may  be  suggested  that  as  the  premises,  according 
to  their  description,  consist  of  a  single  lot  of  land,  with 
buildings  thereon,  it  is  difficult  to  see  how  it  can  be  actu- 
ally partitioned  ;  and  in  the  case  of  an  action  brought  by 
remaindermen  there  can  be  no  sale,  but  where  actual 
partition  cannot  be  had,  the  bill  must  be  dismissed.  As 
perhaps  the  court  may  not  be  able  to  take  judicial  notice 
of  the  fact  that,  upon  the  face  of  this  bill,  the  same  must 
ultimately  be  dismissed,  because  of  the  provisions  of  § 
1533  of  the  Code,  it  may  be  necessary  to  consider  the 
question  as  to  whether  the  plaintiff  in  this  action  has 
such  an  estate  as  authorizes  him  in  any  event  to  bring  an 
action  in  partition. 

The  facts  out  of  which  the  controversy  arises  are  as 
follows:  Adolph  Levy  died  in  1885,  owning  the  premises 
in  question,  subject  to  a  mortgage,  and  leaving  a  will 
whereby  he  devised  the  residue  of  his  estate,  including 
said  premises,  to  his  executors  in  trust  to  receive  the 
rents,  income  and  profits  thereof,  and  to  divide  the  same 
into  five  equal  parts  or  shares,  and  to  apply  such  income 
and  profits  in  the  manner  following ;  and  so  far  as  re- 
spects the  alleged  interest  of  the  plaintiff  herein  the 
provisions  of  the  will  are  as  follows : 

**  Fourth,  To  receive  the  rents,  income  and  profits  of 
one  of  said  shares  and  apply  the  same  to  the  use  of  my 
son,  Samuel  Levy,  so  long  as  he  shall  live  ;  and  upon  his 
death  to  divide  the  principal  of  such  share  equally  among 
his  children,  share  and  share  alike."  Then  follows  a  pro- 
vision, that  if  any  of  these  grandchildren  are  under  the 
age  of  twenty-one  years,  the  trustee  shall  apply  such 
income  to  the  support,  education  and  maintenance  of  such 
child  until  he  or  she  should  become  of  age ;  and  upon  the 
arrival  of  the   infant  at  the  age  of  twenty-one  years,  the 
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principal  of  his  or  her  portion  of  such  share  was  to  be  paid 
over  to  such  child.  Similar  provisions  were  made  in 
regard  to  the  other  children. 

The  testator  also  provided  in  said  will  that  in  the  event 
of  the  death  of  any  of  his  said  sons  without  leaving  issue 
him  surviving,  he  gave  and  devised  the  share  of  his  said 
son  to  and  among  his  other  children,  share  and  share 
alike. 

The  mortgage  above  referred  to  was  foreclosed  in  1892, 
and  all  the  children  and  grandchildren  of  said  Levy, 
except  this  plaintiflf  and  his  sister,  were  made  parties  to 
such  foreclosure  suit ;  and  such  proceedings  were  had  that 
the  premises  were  sold  subject  to  the  rights  and  interests 
of  the  plaintiff  and  of  the  said  Carrie  Levy,  his  sister,  and 
subject  also  to  a  lease  of  the  premises  to  the  firm  of  Vogel 
Brothers.  The  referee  conveyed  the  said  premises,  sub- 
ject as  aforesaid,  to  the  purchasers  as  joint  tenants;  and 
the  plaintiff,  claiming  that  he,  his  sister  and  the  purchasers 
are  tenants  in  common  of  a  vested  remainder  in  and  to 
the  said  premises,  has  brought  this  action  for  a  partition 
of  the  same. 

The  question  which  is  presented  is  whether  the  rights 
of  the  plaintiff  and  his  sister  in  their  grandfather's  estate 
were  cut  off  by  the  proceedings  in  foreclosure.  It  is 
urged  upon  the  part  of  the  respondent  that  they  were  not 
necessary  parties  defendant  in  the  foreclosure  action, 
because  the  executors  and  trustees  under  their  grand- 
father's will  were  made  parties,  and  they  were  vested  with 
the  whole  legal  estate  under  the  will.  And  in  support  of 
this  proposition  the  cases  of  U.  S.  Trust  Company  v. 
Roche  (116 -A^.  Y.  120),  and  Towhshend  v,  Frommer  (26 
Abb,  N,  C.  441  ;  S.  C,  125  N,  K  446),  are  cited.  If  the 
latter  case  is  to  be  considered  as  an  authority  upon  this 
proposition,  it  would  seem  that  the  position  of  the  re- 
spondent is  well  taken.  But,  after  an  examination  and 
comparison  of  that  case  with  the  decision  in  the  case  of 
Campbell  v.  Stokes  (142  A^.  K  23),  I  have  been  unable  to 
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reconcile  the  same.  And  as  the  rule  laid  down  in  the 
latter  case,  in  respect  to  the  vesting  of  estates,  seems  to 
be  that  which  most  clearly  conforms  to  the  provisions  of 
the  Revised  Statutes  defining  such  estates,  it  should  be 
followed. 

And  it  is  evident  from  the  language  of  the  court  in  the 
case  of  Campbell  v,  Stokes,  that  the  authority  of  Towns- 
hend  v,  Frommer  {supra)  is  questioned,  and  a  distinction 
between  the  two  cases  is  attempted  to  be  drawn  from  the 
fact  that  one  arose  under  a  trust  deed  and  the  other  under 
the  will.  In  the  case  of  Campbell  v.  Stokes  the  will  di- 
rected the  executors  to  divide  the  testator's  residuary 
estate  into  as  many  shares  as  the  testator  had  children, 
and  gave  for  each  child  surviving  him  one  share  to  the  ex- 
ecutors to  be  held  in  trust  for  said  child  for  life  ;  and  upon 
the  death  of  such  child  the  executors  were  directed  to 
convey,  pay  over  and  deliver  the  share  to  his  or  her  lawful 
issue,  if  any,  and  if  nor^e,  then  provision  was  made  for  the 
distribution  of  the  estate.  And  it  was  held  that  the  issue 
of  any  child  living,  at  his  death  took  a  vested  remainder 
in  the  share  held  in  trust  for  the  parent,  subject  to  open 
and  let  in  after-born  children,  and  to  be  divested  by  their 
death  before  the  death  of  the  parent ;  and  that  the  rights 
of  the  grandchildren  were  not  dependent  in  any  way  upon 
the  action  of  the  trustee,  nor  did  the  vesting  of  their  in- 
terest await  the  exercise  by  the  trustees  of  their  power  to 
convey,  transfer,  etc.,  but  they  took  as  remaindermen 
independent  of  the  power. 

This  definition  of  the  estate  under  such  provisions  in  a 
will  or  in  a  deed — because  I  know  of  no  difference  in 
estates  whether  created  by  deed  or  by  will  * — is  in  accord- 

*  It  seems  hard  to  assign  any  substantial  reason  for  the 
distinction  here  referred  to.  But  it  may  be  useful  to 
observe  that  thougli  there  be  no  good  authority  for  a  dis- 
tinction in  "  estates*'  there  is  such  authority  for  a  distinction 
in  the  interpretation  and  effect  of  given  language  in  a  will 
and   in   a   contract,  such   as  a   life   policy.     See   Walsh  v. 
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ance  in  §  13,  p.  723,  voL  i,  of  the  Revised  Statutes,  which 
is  as  follows : 

**  Future  estates  are  either  vested  or  contingent.  They 
are  vested  when  there  is  a  person  in  being  who  would 
have  the  immediate  right  to  the  possession  of  the  lands 
upon  the  ceasing  of  the  intermediate  or  precedent  estate." 

In  the  case  cited  it  was  held  that  immediately,  with- 
out any  intervention  of  the  trustees,  upon  the  termina- 
tion of  the  intermediate  estate  the  grandchildren  would 
have  been  entitled  to  possession,  and,  therefore,  they 
took  a  vested  remainder.  It  is  true  that  that  vested 
remainder  might  be  cut  off  by  death  prior  to  their  ter- 
mination of  the  life  estate.  But  the  court  say  that  this 
did  not  affect  the  vesting  of  the  remainder,  because  it 
was  not  a  condition  precedent,  but  a  condition  subsequent ; 
and  it  is  only  because  of  uncertainties  arising  from  con- 
ditions precedent  that  a  remainder  becomes  contingent 
which  otherwise  would  be  vested. 

In  the  case  at  bar  the  provisions  of  the  will  are  a 
devise  of  the  estate  to  the  executor ;  and  there  is  some 
ambiguity  as  to  whether  they  are  to  divide  the  principal  of 
the  estate  or  the  rent.  It  would  seem  that  they  had  the 
right  to  divide  the  principal,  as  well  as  the  rent,  and  they 
are  required  to  receive  the  rents,  income  and  profits  of 
each  of  said  shares,  and  apply  them  to  the  use  of  the  sons 
of  the  testator,  and  upon  their  death  to  divide  the  prin- 
cipal among  their  children,  share  and  share  alike.  In  the 
case  of  Campbell  v,  Stokes  it  was  held  that  language  of  a* 
similar  character  was  a  present  gift  to  the  children  of  the 
son,  to  be  enjoyed  by  them  upon  the  death  of  their 
parent ;  and  in  that  case,  as  in  the  case  at  bar,  there  was 
no  intention  that  the  testator  should  die  intestate  as  to 
any  portion  of  his  estate,  because  he  provides  that  in  the 

Mutual  Life  Ins.  Co.,  133  N.  Y.  408,  iiolding  that  the  rules 
wliich  govern  the  vesting  of  estates  created  by  will  which 
is  not  a  contract,  do  not  govern  the  construction  of  an 
insurance  policy,  which  is  a  contract. 
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event  of  the  death  of  any  of  his  sons  without  issue  his 
estate  shall  go  elsewhere. 

Without  discussing  this  question  further,  it  would 
seem  to  be  beyond  dispute  that  the  children  of  the  sons 
of  the  testator  took  vested  remainders,  and  the  trustees 
did  not  represent  that  part  of  the  estate. 

The  judgment  should  be  reserved,  and  the  demurrer 
overruled,  with  leave  to  the  defendants  to  answer  upon 
payment  of  the  costs  of  this  appeal  and  in  the  court 
below. 

Parker,  J.,  concurred. 

FoLLETT,  J.  [concurring.] — Under  the  fourth  clause  of 
the  will  of  Adolph  Levy,  the  children  of  Samuel  Levy 
acquired  vested  remainders  in  the  premises  described  in 
the  complaint.  The  plaintiff,  Arthur  G.  Levy,  and  the 
defendant,  Carrie  Levy,  are  two  of  the  children  of  said 
Samuel  Levy.  Vested  legal  interests  in  lands  cannot  be 
affected  by  judgments  unless  the  persons  owning  those 
estates  are  parties  to  the  judgment.  Arthur  G.  Levy  and 
Carrie  Levy,  having  vested  legal  estates  at  the  time  the 
judgment  in  foreclosure  was  recovered,  were  necessary 
parties  to  that  action,  and  not  having  been  made  such, 
the  sale  under  that  judgment  did  not  cut  off  their  estates. 

In  United  States  Trust  Co.  v.  Roche  (ii6iV.  1';  I20) 
it  was  held  that  James  C.  Foster  was  not  a  necessary 
party  to  that  action  for  the  foreclosure  of  a  mortgage, 
because  he  had  not  a  vested  legal  or  equitable  estate  in  the 
land.  In  that  case  the  legal  estate  was  held  by  a  tru>tee, 
who  and  the  beneficiary  were  parties. 

In  Townshend  v,  Frommer  (125  N,  Y.  446)  it  was  held 
that  when  a  certain  mortgage  was  foreclosed  the  children 
of  Clarissa  Curtis  had  no  vested  or  legal  interest  in  the 
land,  and,  therefore,  were  not  necessary  parties  to  the  fore- 
closure. In  that  case  the  legal  title  was  held  by  a  trustee, 
who  and  the  beneficiary  were  parties. 
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In  Campbell  v.  Stokes  (142  N.  K  23)  it  was  held  that 
the  grandchildren  of  John  Mortimer,  Jr.,  had  vested  legal 
estates  in  the  land  when  it  was  sold  under  a  judgment  in 
partition,  and  that  they  were  necessary  parties  to  the 
action,  and  not  having  been  such,  their  titles  were  not  cut 
off.  The  opinion  in  Campbell  v.  Stokes  concluded  as 
follows :  "  Whether  the  remainders  in  this  case  were  vested 
or  contingent,  the  persons  in  being  when  the  partition 
action  was  commenced,  presumptively  entitled  to  posses- 
sion on  the  death  of  the  life  tenant,  were  necessary 
parties.'*  This  remark  is  a  mere  dictum^  for  the  court  had 
decided  that  the  grandchildren  had  vested  remainders  at 
the  time  the  partition  judgment  was  entered. 

In  Moore  v.  Appleby  (36  Huriy  368  ;  aff*d  in  108  N.  Y. 
237),  it  was  held  at  General  Term  that  the  children  of 
Charles  Tucker  had  vested  interests  in  the  land  when  the 
judgment  in  partition  was  entered,  and  not  being  parties 
thereto  were  not  affected  by  it,  in  the  court  of  appeals  it 
was  assumed,  without  discussion,  that  these  children  had 
vested  estates  in  the  land.  It  is  said  :  ''  But  to  which 
action  certain  persons  entitled  to  the  property  in  remain- 
der were  not  made  parties.*' 

Assuming  the  premises  in  the  four  cases  cited  to  be 
correct,  they  are  harmonious,  and  were  correctly  decided 
in  so  far  as  the  question  of  parties  is  concerned  {Story's 
Eq.  Pldg.,  §  144,  ^t  seq). 

The  judgment  should  be  reversed,  and  the  demurrer 
overruled,  with  leave  to  the  defendants  to  answer  upon  the 
payment  of  the  costs  of  this  appeal  and  in  the  court 
below. 
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KAHN  V.  COEN. 
N.  Y,  Common  Pleas,  Special  Term  ;  May^  1894. 

1,  Costs ;  term  fees.]    Term  fees  are  allowable  for  terms  during 

which  the  cause  is  on  the  general  calendar  awaiting  trial  in  the 
usual  course. 

2.  The  same.]    For  the  purpose  of  taxing  costs,  a  cause  is  •*  neces- 

sarily "  upon  the  calendar  when  regularly  and  properly  placed 
there. 

Motion  by  plaintiff  for  the  re-taxation  of  costs  allowing 
defendant  five  term  fees. 

The  action  was  brought  by  Rosa  M.  Kahn  against 
Howes  Cocn,  and  issue  joined  Feb.  16,  1893.  Plaintiff 
filed  a  note  of  issue  for  the  March  term  of  1893,  and  served 
defendants  with  notice  of  trial.  The  case  remained  on 
the  general  calendar  during  the  terms  of  March,  April, 
May,  June,  October  and  November,  and  upon  December 
I3»  1893,  it  appeared  on  the  day  calendar.  By  consent 
the  case  was  continued  from  time  to  tinie  until  April  3, 
1894,  when  it  was  tried,  and  a  verdict  rendered  for 
defendant. 

L.  B,  Bunfiell,  for  the  motion. 

Coggill  &  Smith,  opposed. 

BiSCHOFF,  Jr.,  J. — The  clerk  properly  allowed  the  item 
for  term  fees,  it  appearing  that  the  cause  was  "  necessarily  " 
upon  the  calendar  during  the  period  in  question  within  the 
definition  found  in  Sipperly  v,  Warner  (9  How.  Pr,  332), 
and  the  requirement-;  of  practice  as  to  service  of  notice 
were  complied  with  (See  Gowing  v.  Levy,  22  Civ.  Pro.  R. 
10).  I  find  no  reason  for  a  departure  from  the  rule,  which 
obtains  in  this  city,  that  term  fees  for  terms  during  which 
a  cause  is  upon  the  general  calendar,  awaiting  trial  in  the 
usual  course,  may  be  taxed  by  the  successful  party  {Code 
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Civ.  Pro.y  §  3251,  subd.   3;    Simpson  v.  Rowan,  13  Civ. 
Pro.  R.  206  ;  II  Rumstys  Practice,  p.  509). 
Motion  denied. 


DEGENER  v.  UNDERWOOD. 

N.  Y.  Superior  Court,  Special  Term  ;  May,  1894. 

1.  Costs;  term  fees  in  court  of  appeals.^     But  one  term  fee  can  be 

taxed  on  an  appeal  to  the  court  of  appeals  for  each  calendar 
year  that  the  cause  is  on  the  calendar  of  that  court,  excluding 
that  during  which  it  is  argued  or  otherwise  disposed  of. 

2.  The  same;  damages  for  delay.]     Where  the  court  of  appeals,  on 

affirming  a  judgment,  awards  a  percentage  of  damages  to  the 
respondent,  it  should  be  computed  upon  the  amounts  of  both 
judgments  below,  but  not  upon  the  accrued  interest  upon  the 
judgments. 

Motion  for  re-taxation  of  costs. 

McAdam,  J. — This  court  in  Becker  v.  Elevated  Rail- 
way Co.  (March,  1892),  following  42  How,  /V.  466 ;  14 
Civ.  Pro.  R.  126,  held  that  but  one  term  fee  can  be  charged 
on  an  appeal  to  the  Court  of  Appeals  for  each  calendar 
year,  and  that  the  term  at  which  the  cause  is  argued  or 
otherwise  disposed  of  must  be  excluded.  The  cause  went 
on  the  calendar  in  1893,  and  was  argued  in  1894,  so  that 
but  one  term,  fee,  instead  of  three,  was  taxable.  Twenty 
dollars  must,  therefore,  come  off  the  bill. 

The  Court  of  Appeals  affirmed  the  judgment  of  the 
General  Term,  with  costs,  and  five  per  cent,  damage.s.  This 
percentage  should  be  computed  upon  the  amount  of  both 
the  judgments  below,  but  not  upon  the  interest  accrued 
upon  the  judgments  (Adams  v.  Perkins,  25  Hozv.  Pr.  368). 
The  respondent  exacted  a  percentage  on  the  interest  as 
well  as  the  damages  awarded  by  the  original  judgment,  and 
this  excess,  after  charging  interest  on  the  General  Term 
judgment,  must  be  deducted.   If  the  respondent  returns  to 
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the  appellant's  attorney  the  twenty  dollars  aforesaid  and 
the  excess  of  interest  as  before  suggested,  the  application 
for  a  re-taxation  will  be  denied;  otherwise  it  will  be 
granted  with  costs.  Settle  order  on  notice  and  specify  in 
the  order  to  be  settled  the  specific  amounts  to  be 
returned. 


MATTER  OF  OWENS. 

N,  Y.  Common  Pleas,  Special  Term ;  May,  1894. 

Costs;  special  proceeding. ^  In  proceedings  to  traverse  an  inquis- 
ition in  lunacy,  where  issues  have  been  framed  and  submitted 
to  a  jury,  which  embraced  the  whole  issue  of  fact  between  the 
parties,  the  prevailing  party  is  entitled  to  tax  $20  on  applica- 
tion for  the  final  order,  as  on  special  verdict  before  argument, 
and  $40  for  argument. 

Motion  to  re-tax  costs. 

Daly,  C.  J. — Appeal  from  taxation  of*  costs  by  clerk 
allowing  party  $20  on  application  for  judgment  on  special 
verdict  before  argument,  and  $40  for  argument.  Proceed- 
ing to  traverse  inquisition  of  lunacy.  Issues  were  framed 
and  submitted  to  a  jury  and  verdict  rendered  thereon.  The 
Code  allows  the  costs  as  taxed  where  there  has  been  a 
special  verdict  and  judgment  thereon  ;  and  it  defines  a 
special  verdict  to  be  one  by  which  the  jury  finds  the  facts 
only,  leaving  the  court  to  determine  which  party  is  entitled 
to  judgment  thereon  {Code,  §  1186).  This  was  such  a 
case,  for  the  whole  issue  of  fact  between  the  parties  was 
embraced  in  the  questions  submitted  to  the  jury,  and  the 
court  had  only  to  render  judgment  or  grant  the  final  order 
thereon.  The  final  order  recites  that  the  verdict  embraces 
all  the  material  issues  in  the  case. 

Motion  for  re-taxation  denied.     No  costs. 
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Robinson  v,  Klein. 


ROBINSON   V.  KLEIN. 

N.  V.  Common  Pleas  ;  Special  Term,  May^  1894. 

Costs  ;  stay  for  non-payment  of  motion  costs.]  The  stay  of  proceed- 
ings on  the  part  of  a  plaintiff  resulting  from  non-payment  of 
costs  awarded  defendant  upon  a  motion^  extends  to  the  service 
of  a  reply  to  a  counterclaim,  and  defendant  does  not  waive  such 
stay  by  service  of  the  answer  containing  the  counterclaim  before 
the  stay  has  begun  to  operate. 

Motion  by  defendant  for  judgment,  and  a  writ  of 
inquiry. 

Action  by  Frederick  Robinson  against  Marie  Anna 
Klein,  and  others. 

Defendant  obtained  an  order  that  the  complaint  be 
made  more  definite  and  certain  with  $10  costs  of  motion, 
and  served  a  copy  of  the  order  on  plaintifif's  attorney  with 
notice  that  defendant  required  the  payment  of  the  costs 
mentioned  therein,  and  would  consider  all  proceedings  on 
the  part  of  plaintiff  stayed  until  they  were  paid.  Within 
ten  days  after  the  service  of  the  copy  of  such  order  plaint- 
iff served  an  amended  complaint.  On  October  23,  1893, 
defendant  served  an  answer  thereto  containing  a  counter- 
claim. On  November  13,  1893,  plaintiff  served  an  order 
extending  his  time  to  reply,  which  defendant  returned  on 
the  ground  that  plaintiff's  proceedings  were  stayed 
because  of  non-payment  of  costs.  Thereafter,  plaintiff 
served  a  reply  which  was  returned  for  like  reason. 

Herbert  Grundel,  for  the  motion. 

Menken  Brothers,  opposed. 

GiEGERiCH,  J. — The  plaintiff  having  failed  to  pay  the 
Vol.  XXXI.— 31 
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motion  costs,  his  proceedings  were  stayed  until  payment 
thereof,  the  stay  extending  to  the  service  of  a  reply  to 
the  counterclaim  pleaded  by  the  defendants  (Lyons  r. 
Murat,  4  Abb.  N.  C.  il ;  S.  C,  54  How.  Pr.  23).  The  de- 
fendants did  not  waive  the  stay  by  serving  an  answer  to 
the  amended  complaint,  which  was  served  before  the  stay 
began  to  operate  {Code  Civ.  Pro.  779 ;  Marks  v.  King,  66 
How.  Pr.  453). 

Motion  granted,  with  $10  costs,  unless  withinten  days 
after  entry  of  the  order  the  plaintiff  pay  the  costs  of  the 
former  motion  and  $10  costs  of  this  motion,  making  in 
the  aggregate  $20  costs  ;  and  serve  his  reply  herein,  leave 
to  serve  the  same  being  granted,  upon  payment  of  $20 
costs  within  the  time  above  specified. 


KING  V.  MUNZER. 
N.  V.  Superior  Court;  Special  Term,  May,  1894.- 

Cosis  ;  stenographer  s  fees,"]  Upon  a  trial  by  the  court,  where  the 
stenographer's  minutes  are  required  to  aid  the  court  in  reaching 
a  decision,  it  may  direct  one-half  the  expense  thereof  to  be  paid 
by  each  of  the  parties,  and  the  share  paid  by  the  prevailing 
party  maybe  taxed  as  a  disbursement ;  and  such  direction  may 
be  made  by  the  court  after  the  trial  and  for  the  purpose  of 
affording  the  basis  for  such  taxation.  Limiting  Griggs  v.  Guinn, 
29  Abb,  N,  C,  144,  to  cases  of  trials  before  referees. 

Motion  for  an  order  as  to  the  payment  of  stenogra- 
pher's fees. 

Blumenstiel  &  Hirsch,  for  plaintiff. 

M.  L.  Erlangery  for  defendant. 

McAdam,  J. — The  decision  in  Griggs  v.  Guinn  (29 
Abb.    N.    C.   144)   applies  only  to  trials   before  referees. 
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Bechtle  v.  Manhattan  Ry.  Co. 

This  action  was  tried  at  the  special  term  of  the  court, 
and  the  stenographer's  minutes  were  required  in  order 
to  aid  the  court  in  reaching  a  decision.  Section  289  of 
the  Code  covers  the  case.  It  authorizes  the  court  to 
direct  that  one-half  the  expense  be  paid  by  each  of  the 
parties,  and  the  amount  so  paid  by  compulsory  order 
becomes  a  necessary  disbursement.  The  order  may  be 
made  at  the  trial  or  any  time  afterwards  (Abendroth  v. 
Manhatta1\  R.  R.  Co.,  9  Civ.  Pro.  R.  406).  The  case 
cited  is  directly  in  point  and  will  be  followed. 

The  order  there  will  be  granted  here,  to  the  end  that 
the  stenographer's  fees  be  taxed  as  a  disbursement. 


BECHTLE  V.  MANHATTAN  RY.  CO. 

N,  Y.  Common  Pleas ;  Special  Term,  May,  1894. 

Costs  :  suing  as  poor  Person.]     The  court  is  not  authorized  to  per- 
mit the  committee  of  a  lunatic  to  sue  as  a  poor  person. 

Motion  for  leave  to  sue  as  a  poor  person. 

BiscnoFF,  Jr.,  J.— Section  460  of  the  Code  makes  it 
mandatory  upon  the  court  to  allow  a  party  to  sue  as  a 
poor  person  in  a  case  where  the  required  facts  are  made  to 
appear  (Shapiro  v.  Burns,  p.  144  of  this  vol.),  but  these 
applications  are  not  encouraged,  and  the  statute  is  to  be 
construed  strictly  (Moore  v.  Cooley,  2  Hill,  412  ;  Brown  v. 
Story,  I  Paige,  588).  That  the  statute  relates  to  personal 
actions,  and,  with  the  expressed  exception  in  the  case  of 
an  infant  suing  by  guardian  ad  litem,  provides  no  justifi- 
cation for  extending  its  application  to  persons  acting  in  a 
representative  capacity,  is,  I  think,  apparent  upon  a  care- 
ful reading  {Code  Civ.  Pro.  459,  et  seq.).     With  regard  to 
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responsibility  for  costs,  a  committee  of  a  lunatic  is  placed 
in  the  same  category  with  administrators  and  other  repre- 
sentative parties  (Code  Civ.  Pro.  3271),  and  I  can  find  no 
more  justification  for  granting  such  an  application  upon 
motion  by  a  committee  than  would  exist  in  a  case  where 
an  administrator  so  petitions.  Such  a  petition  the  special 
term  has  denied  (Re  Bengtoon,  Law  Journal^  Feb.  8, 
1894,  per  Pryor,  J). 

Motion  denied,  no  costs. 
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ANALYTICAL  INDEX 


TO 

All  Points  of  Law  and  Practice 

CONTAINED   IN  THE  FOLLOWING 

STANDARD   REPORTS   OF   NEW  YORK 

ISSUED  DURING  THE  PERIOD  COVERED   BY  THIS  VOLUME. 

Viz. :  140  (from  page  97),  141,  142  and  143  (to  page  106),  New  York 

Reports  ;  72  (from  page  289),  73,  74,  75,  76,  'J^  and  78  (to  page 

112).  Hun's  Supreme  Court  Reports  ;  5  (from  page 

481),  6,  7,  8  and  9  (to  page  64).  Miscellaneous 

Reports;  31  Abbott's  New  Cases  and 

Session  Laws  of  1894; 

including 

All  the  Citations  found  in  the  Foregoing  Reports  from 

the  Code  of  Civil  Procedure,  Code  of  Procedure, 

Code  of  Criminal  Procedure,  and  the  Penal 

Code. 


ABATEMENT. 

Continuance  of  action  discre- 
tionary; laches.     77 //««,  90. 

ABORTION. 

Sufficiency  of*  evidence.  73 
Hun,  534. 

ACCOMPLICE. 
Corroboration,    'j^  Hun,  28. 

ACCORD  AND  SATISFAC- 
TION. 

Unexecuted  accord  not  a  bar. 
74  Hun,  235. 

By  acceptance  of  notes.  7  Misc. 
108. 

Effect ;  account  stated.  74 
Hun,  388. 


ACCOUNTING. 

Equitable  action  against  agent ; . 
reference.     72  Hun,  580. 

Note  on  discovery  as  distin- 
guished from  accounting.  31  Abb, 
N,  C  191. 

ACCOUNT    STATED. 

Retention  of  statements  with- 
out objection.     73  Hun,  236. 

Correcting  errors.  74  Hun, 
388. 

Between  principal  and  agent* 
74  Hun,  437. 

Opening.     76  Hun,  46. 

ACCUMULATIONS. 

Discretionary  power  of  trustee 
as  to  payments.     140  N,  Y,  609. 

[485] 
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For  benefit  of  infant;   gift  to 
survivor.    75/rM»,  155. 
Of  income.    ^^  Hun,  219. 

ACKNOWLEDGMENT  OF 
DEEDS. 

Powers  of  officers  regulated. 
Z.  1894,  p.  184.  c.  88. 

Act  as  to  authentication  of  in- 
struments acicnowledged  out  of 
Stateamended.  Z.  1894,  p.  1819, 
c.  729. 


ADOPTION. 

Right  of  inheritance. 
388. 


8  Misc, 


ADVERSE    POSSESSION. 
Title    to    highway.     74   Hun, 

398. 
Effect  of  possession  by  lessee. 

141  N,  V.  358. 
What    constitutes,      8    Misc. 

595. 

AFFIDAVIT. 

Information  acquired  through 
telephone.     31  Add.  N,  C,  201. 

Note  on  competency  of  com- 
munications received  through  tel- 
ephone.    31  Abb,  jV.  C,  207. 

AGRICULTURE. 

Agricultural  law,  §§  88.  89,  as 
to  payment  of  moneys  to  soci- 
eties, amended.  L,  1894,  p.  428, 
c.  241. 

Agricultural  law,  §  87,  as  to  ex- 
periment stations,  amended.  Z. 
1894.  p.  796.  c.  376. 

Violations  of  agricultural  law 
punished.  Z.  1894,  p.  870,  c. 
426. 


Sale  of  fertilizers  regulated,  Ln 
1894,  p.  1365,  c.  601. 

Agricultural  law,  §§  8$  and  87, 
as  to  experiment  stations,  amend- 
ed.   Z.  1894,  p,  1693.  c.  675. 

AGRICULTURAL  SOCIE- 
TIES. 

Sale  or  mortgage  of  real  estate 
regulated.  Z.  1894,  p.  280,  c, 
189. 

Agricultural  law,  §  91,  as  to 
lease  of  grounds,  amended.  I^ 
1894,  p.  1625,  c.  640. 

ALIENS. 

Not  to  be  employed  as  laborers 
by  State  or  municipalities,  or 
contractors  therewith.  Z.  1894, 
p.  1569,  c.  622. 

ALIMONY. 

When  allowed;  counter 
charges.     5  Aft'sc.  497. 

Allowance  of  counsel  fee  ;  en- 
forcement by  contempt  proceed- 
ings.    7^  Hun,  192. 

Action  on  for e^n  judgment,  31 
Abb.N.C.^il,   ' 

Enforcing  judgment  against 
trust  fund.     31  Abb,  N,  C.  239. 

Court  may  modify  provision 
after  judgment.  Z.  1894,  p.  1818, 
c.  728, 

AMENDMENT, 

Of  execution  nunc  pro  tunc,  31 
Abb,  N,  C,  39. 

Of  judgment  in  foreclosure 
after  sale.     31  Abb,  N,  C,  52. 

Of  judgment  nunc  fro  tunc,  73 
Hun,  607.  • 

When    amended  com  plaint 
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states  same  cause  of  action.  6 
Misc.  1 6. 

Of  general  term  order  in  crim- 
inal case.    73  Hun,  473. 

To  plead  waived  defects  re- 
fused.   74  Hun,  26. 

Limitation  of  right  to  permit 
amend ment  of  plead ing.  74  Hun, 
372. 

At  trial.    7  Misc.  yoo. 

Of  complaint  at  trial.     75  Hun, 

373- 

Refusal  at  trial.     8  Misc.  256. 

Amending  answer  at  trial,  jy 
Hun,  506. 

To  conform  to  proofs.    7  Misc 

515. 

Allowance  by  referee,  141  N. 
K.  76. 

Amendment  of  answer  refused. 
8  Misc.  100. 

Bringing  in  new  parties  in  par- 
tition.    77  Hun,  567. 

On  reference  of  claim.  77  Hun, 
569. 

Of  course ;  second  amendment. 
31  Abb.  N.  C.  254. 

Amended  and  supplemental 
complaint.     31  Abb.  N.  C.  256. 

Terms  of  permitting  an  amend- 
ment to  answer.     6  Misc,  259. 

ANIMALS. 

Injury  from  bite  of  dog.  140 
N.  K.  224;  7l^i^n,  545. 

Liability  of  owner  of  runaway 
team.     77  Hun,  576. 

Right  of  society  to  penalties 
imposed  for  cruelty.  78  Hun, 
40. 

Act  for  protection  of  lost  and 
strayed  animals.  L.  1894,  p.  237, 
c.  1 1 5. 

Commission  to  inquire  into  ex- 


istence of  tuberculosis  in  cattle. 
Z.  1894,  p.  1490,  c.  617. 

Public  health  law  as  to  destruc- 
tion of  animals  affected  with 
tuberculosis  or  glanders  amended. 
L,  1894,  p.  1690,  c.  674. 

APPEAL. 

Who  may  appeal.  77  Hun, 
244. 

By  party  not  injured.  78  Hun^ 
26. 

Who  is  a  party  aggrieved  ;  ex- 
ecutor.   76  Hun,  508. 

When  order  refusing  postpone- 
ment   not   appealable.    6   Misc^ 

31. 

From  order  denying  injunction. 
141  N.  y,  123. 

From  order  modifying  previous 
order;  discretion.  141  JV.  Y, 
88. 

From  judgment  upon  excep- 
tions heard  at  General  Term.  141 
N.  Y.  511. 

What  a  final  order.  74  Hun,  179. 

Order  by  consent  not  appeal- 
able.   7  \  Hun,  121. 

Reviewing  removal  of  police- 
man.    142  N.  Y.  352. 

Burden  on  appeal  from  order, 
76  Hun,  225. 

From  order  denying  new  trial. 
8  Misc.  362. 

Effect  of  dismissal;  second  ap- 
peal; sufficiency  of  notice  of  ap- 
peal.    77  Hun,  380. 

Presumption  in  support  of  find- 
ings.    140  N.  Y.  356. 

Time;  notice  of  entry  of  judg- 
ment.    7  Misc.  400. 

Proceedings  under  several  no- 
tices of  appeal.     74  Hun,  307. 

Stay  on  appeal  by  public  officer. 
75  Hun,  186. 
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•  Motion  to  dismiss,  where  made. 

7  Aft'sc,  390. 

Papers  considered  on  appeal 
from  order,     yy  Hun,  591. 

•  Case  on  non-enumerated  mo- 
tions.  31  AM,  N,  C,  167. 

Effect  of  failure  to  serve  case. 
76  Hun,  605. 

Alleged  error  in  settling  case. 

8  Misc,  277. 
Note  on  papers  to  be  printed 

on  appeal.     31  Abb,  N,  C  173. 

Dispensing  with  printing.  31 
Abb,  N.  C,  167  ;  7  Mtsc,  347. 

Necessity  of  certificate  to  ap- 
peal book.     8  Misc,  366. 

Order  on  demurrer  not  appeal- 
able ;      interlocutory    judgment 

76  Hun,  488  ;  76  Id,  314 ;  6  Misc, 
130;  6  Id.  301;  7  Id,  692;  75 
Hun,  512. 

Reviewing  decision  on  demur- 
rer ;  form  of  notice.  31  Abb,  N, 
C,  137. 

Granting  new  trial  in  absence 
of  exception.     77  Hun,  604. 

Adding  to  judgment.     142  N. 

y-  39«. 

Objection  not  take^  below,  yj 
Hun,  531  ;   Id.  556. 

Presumption  from  general  ver- 
dict.    31  Abb,  N.  C.  437. 

Reversal  to  permit  recovery  of 
nominal  damages.    76  Hun,  497  ; 

77  Id,  139. 
New  trial  in  absence  of  excep- 
tions.    8  Misc,  416. 

From  dismissal  of  counterclaim. 
75  Hun,  140. 

Harmless  injunction.  75  Hun, 
264. 

Reviewing  non-suit.  74  Hun, 
382. 

Specific  performance  largely 
discretionary.     141  N,  Y,  427 


Questions  presented  by  record. 
6  Misc.  226. 

Reversing  inconsistent  judg- 
ment.   6  Misc,  146. 

Reviewing  facts.     74  Hun,  348. 

Reviewing  facts  arising  on  mo- 
tion.   78  Hun,  38. 

From  reversal  on  facts.  140  A'". 
K  249. 

Reviewing  findings.  75  Hun, 
199. 

Review  of  referee's  findings  of 
fact.    y^Hun,  176, 

Reviewing  verdict.  76  Hun, 
226 ;  Id,  233 ;  7  Afisc,  656. 

—  preponderance  of  evidence. 
8  Misc,  445. 

Reviewing  referee's  decision, 
opinion.     7Z  Hun,^, 

Review  of  verdict  against 
weight  of  evidence.  73  Hun,  26 ; 
74/^.  130. 

Verdict  on  conflicting  testi- 
mony.   75  Hun,  547. 

Upon     judgment     roll     only. 

73  Hun,  236;  76  Id.  340;   77  Id, 
418. 

Disregarding    technical    error. 

74  Hun,  542. 

Disregarding  immaterial  error. 
76  Hun,  427. 

Error  in  submitting  issue  to 
jury ;  when  not  cured  by  verdict. 
76  Hun,  64. 

Reviewing  award  of  damages. 
78  Hun,  i;  Id.  553;  77  Id, 
506. 

Verdict  against  weight  of  evi- 
dence; excessive  danfages.  7 
Misc,  48. 

Reviewing  verdict  in  criminal 
case.    77  Hun,  498. 

Disregarding  immaterial  error 
in  criminal  case.    75  Hun,  161. 

Leave    to   appeal  to  court  of 
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appeals.  6  Misc:  128 ;  7  Id,  662  ; 
Id.  688. 

Granting  restitution.  7  Misc, 
IS;  Id,  689. 

From  N.  Y.  City  Court  to 
Common  Pleas ;  exception  taken 
-after  trial.  31  Abb,  N,  C,  437  ;  7 
Misc,  406;  7  /^.  668;  8  A/. 
291  ;   Id.  304. 

From  surrogate's  court,  how 
taken.    6  A//>^.  505. 

Reviewing  surrogate's  decree 
■on  accounting.     74  Hun,  630. 

Jurisdiction  of  general  term  in 
probate  cases.    76  Hunt  200. 

County  court  order  denying 
continuance  not  appealable.  77 
Hun,  90. 

APPEARANCE. 

Unauthorized ;  setting  aside. 
76  Hun,  68. 

Effect  of  appearance.  142  N, 
Y.  152. 

APPLICATION    OF    PAY- 
MENTS. 

Right  of  creditor.  74  Hun, 
176. 

ARBITRATION. 

Waiver  of  notice  ;  omission  of 
arbitrator's  oath.     6  Misc.  41 5. 

Proceedings;  oath;  umpire; 
avoiding  award.    74  Him,  62. 

ARREST. 

Sufficiency  of  affidavit  to  sus- 
tain warrant.     74  Hun,  339. 

In  action  against  agent  for  pro- 
ceeds of  sale.     74  Hun,  538. 

In  action  on  foreign  judgment. 
73  Hun,  246. 


When  order  will  not  be  vaca- 
ted.    76  Hun,  441, 
'  Discharge    and    imprisonment 
under  Code  Civ.  Pro.,  §  572.     72 
Hun,  598. 

ARSON. 

Trial ;  motive  ;  questions  foi 
jury.    77  Hun,  498. 

ASSAULT. 

Indictment  of  police  officer  for 
arrest  with  sinister  motive.  73 
Hun,  16. 

Using  plaintiff  as  shield  against 
explosion.     73  Hun,  125. 

Resisting  arrest.     74  Hun,  368. 

Civil  action  ;  resistance  ;  delay 
in  disclosure.     75  Hun,  389. 

Preventing  trespass.  76  Hun, 
458. 

ASSIGNMENT. 
Oral  assignment  of  claim.    72 

^^»'  395- 

Of  expectancy  by  heir;  effect 
when  made  to  ancestor.  72  Hun, 
452;  31  Abb,  N,  C.  76. 

Claim  for  negligent  injury  to 
goods  assignable.     72  Hun,  562. 

Of  cause  of  action  with  under- 
standing that  assignor  shall  share 
in  recovery.     6  Misc,  1 38. 

Of  executor's  commissions.  141 
N.  F.  9. 

What  contracts  assignable.  7 
Misc,  663. 

Vested  remainder.  142  N,  Y. 
322. 

Of  mortgage  ;  when  debt  trans- 
ferred.    31  Abb.  N,  C,  308. 

Of  undertaking.     7Z  Hun,  18. 

Acceptance  of  order,  74  Hun, 
59. 
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Contractor's  order  on  owner; 
notice  and   liability.     141   N,   Y. 

495- 

Ineffectual ;,  subsequent  re-as- 
signment.   75  Hun,  373. 

Right  of  assignee  of  mortgage. 
142  A^.  Y.  164. 

ASSIGNMENT    FOR    CREDI- 
TORS. 

What  property  docs  not  pass. 

7  Misc,  123. 
By  domestic  corporation.     73 

Hun,  528. 

By  foreign  corporation.  140 
A^  Y,  563. 

Validity  of  foreign  assignment 
over  attachment  granted  here. 
140  N.  Y,  230. 

Failure  to  take  immediate  pos- 
session.   JiHun,  605. 

Validity;  preferences;  fraud- 
ulent intent.     72  Hun,  304. 

Payment  of  employe's  compen- 
sation ;  preference.  31  Abb,  N,  C. 
342. 

Priority  of  claim  for  personal 
taxes ;  verification  of  claim.  6 
A/i'sc.  274. 

Setting  aside  for  fraud.  76 
Hun,  408. 

Intent  to  defeat  pending  suits. 
73  Hun,  347. 

Paying  preferred  claims.  6 
M/sc.  462. 

Assignee's  accounting ;  failure 
to  invest;  liability  for  interest; 
costs  collected  by  attorney.  140 
JV.  K468. 

Accounting  by  assignee.  8 
Aft'sc.  284. 

Liability  of  assignee  for  rent 

8  Misc.  331. 

Direction  to  pay  counsel  fees. 
7  Misc.  569. 


Com  m  issions  where  assign- 
ment  set  aside.    76  Hun,  439. 

Accounting  by  assignee;  ob- 
jections allowing  disbursements; 
counsel  fees  in  defending  trust; 
commissions.    76  Hun,  361. 

Costs  on  trial  of- disputed  claim. 
6  Mt'sc,  526. 

Presumption  of  discharge; 
action  for  accounting;  jurisdic- 
tion.    140  N.  Y.  99. 

Decrees  directing  payment  of 
money  may  be  enforced  by  con- 
tempt proceedings.  L.  1894,  p. 
269.  c.  134. 

Composition ;  adjudication  on 
final  accounting.     73  Hun,  56. 

ASSOCIATIONS. 

Joint  stock  association  law- 
enacted.     L.  1894,  p.  412,  c.  235. 

ATTACHMENT. 

Against  joint  debtors.  141  ^V. 
Y.  136. 

Fraudulent  disposal  of  prop- 
erty.   6  Mt'sc,  46. 

—  vacating.    6  Misc.  168. 
Facts  showing  fraud  must  be 

shown,    75  Hun,  192. 

In  action  between  foreign  cor- 
porations; affidavit;  who  may 
move  to  vacate.    77  Hun,  313 

Sufficiency  of  affidavit  7^ 
Hun,  51. 

Information  acquired  through 
telephone ;  necessity  of  identify- 
ing the  informant.  31  Al^.  A^  ^• 
201  ;  142  N.  K  215. 

Recitals  in  warrant ;  sufl5ciency 
of  affidavit.     76  Hun,  565. 

Statement  of  grounds.  75  ^"'^ 
13  ;  76  Id.  120. 

—  alternative  statement  7$ 
Hun,  336, 
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Amending  warrant  by  reducing 
amount,    'jd  Hun,  280. 

Levy  on  goods  secured  by  de- 
fendant through  fraud.  140  N.  K 

593- 
Neglect  to  proceed.    73  Hun, 

179. 

Liability  of  plaintiff  failing  to 
perfect  judgment.    7  Misc,  396. 

Motion  to  vacate,  when  denied. 
6  Misc.  293. 

Examination  of  books  in  pos- 
session of  sheriff,  31  Abb,  N,  C. 
46. 

Attaching  creditor's  suit  to 
avoid  fraudulent  conveyance.  31 
Abb,  N,  a  49. 

Right  of  attaching  creditor  as 
against  assignment  in  another 
State.     140  N.  V,  230. 

Authorized  in  action  for  injury 
to  property,  omitting  "personal." 
L.  1894.  p.  1842.  c.  738. 

Authorized  where  defendant 
has  made  false  statement  in  writ- 
ing as  to  his  responsibility.  L. 
1894,  p.  1839,  c.  736. 

ATTORNEY  AND  CLIENT. 

Attorney's  lien.     72  Hun,  529. 
Lien  upon  securities.     76  Hun, 

344. 

Attorney's    right    to    enforce 
judgment  by  virtue  of  his  lien. 
Mi'sc,  52. 

Settlement  of  action  subject  to 
attorney's  charges.    8  Misc,  314. 

Remedy  against  client  settling 
claim  and  appropriating  at 
torney's  share.    8  Misc,  316. 

Contingent  agreement ;  act  of 
client  defeating  action.    8  Misc. 

533. 
Right  to  costs.    7  Misc,  386. 


Compelling  attorney  to  disclose 
residence  and  occupation  of 
client.    75  Hun,  539. 

Claiming  benefit  of  attorney's 
purchase.     74  Hun,  625. 

Authority  of  attorney  to  com- 
promise.    141  7V^  y.  302. 

Compensation  for  services.  74 
Hun,  93. 

When  services  terminated; 
right  to  compensation  from  time 
to  time.     75  Hun,  268. 

Action  by  attorney  in  another 
State  to  recover  for  services.  76 
Hun,  444. 

Right  of  attorney  in  other 
State  to  sue  here.     8  Misc.  317. 

How  far  process  protects  attor- 
ney.    31  Abb.  N,  C.  39. 

Code  Civ.  Pro.,  §  56,  as  to  ad- 
mission of  attorneys  amended.  L^ 
1894.  p.  1910,  c.  760. 

ATTORNEY-GENERAL. 

Provision  requiring  attendance 
in  criminal  cases  amended.  Z^ 
1894,  p.  162,  c.  68. 

AUCTIONS. 

N.  Y.  Consolidation  Act,  §  1991^ 
regulating  auctions  amended.  L, 
1894,  p.  1132,  c.  534. 

AWARD. 

Conveyance  operates  as  assign- 
ment of  award.     8  Misc.  598. 

BADGES. 

Unlawful  wearing  of  badge  of 
Union  Veteran  Legion  prohibited. 
Z.  1894,  p.  475,0.259. 

Penal  Code,  §  674^1,  as  to  un- 
lawful wearing  of  badge  extended 
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to  all  societies  of  ten  years'  stand- 
ing in  this  State.  L.  1894,  p. 
1094,  c.  505. 

BAIL. 

Surrender  in  exoneration.  8 
Misc,  544. 

BAILMENT. 

Delivery  of  material  for  manu- 
facture ;  title.     140  N,  K  193. 

Liability  for  dockage  and 
storage.    6  Misc,  54.8. 

Liability  for  injury  to  horse 
taken  on  trial.    8  Misc.  452. 

Title  to  drawing  on  lithogra- 
phic stone.     31  Abb,  N,  C,  373. 

BANKING. 

Banker's  lien.  72  //««,  344; 
31  Abb,  N.  C.  wid.y. 

Failure  to  collect  deposited 
check.    8  Afisc,  512. 

Effect  of  deposit  of  check ;  cer- 
tification ;  special  deposit ;  insol- 
vency of  bank  ;  right  of  payee  of 
checks.    77  Hun,  159. 

Forged  checks ;  effect  of  reten- 
tion.   8  Misc.  280. 

Duty  of  bank  to  pay  note  from 
deposit  account.     76  Hun,  571. 

Payment  on  forged  indorse- 
ment by  person  having  the  same 
name ;  recovery  back.    76  Hun^ 

475. 

Duty  of  depositor  to  examine 
return  checks.     6  Misc,  62. 

Protection  for  paying  checks 
drawn  to  fictitious  payees.  140 
N,  V,  556. 

Misappropriation,  of  funds  by 
cashier  ;  remedy  against  receiver. 
141  iV.  V.  379. 

Title  of  collecting  bank ;  con- 
version ;  demand.    75  Hun,  89. 


Certificate  of  deposit; bona ^ 
holder.    7$  Hun,  104. 

Stock  of  banking  association ; 
lien  for  debts  of  holder;  transfer. 
78  Hun,  90. 

Banking  law,  §§  321,  322,323, 
regarding  foreign  bankers  amend- 
ed.   L.  1894,  p.  356,  c.  196. 

Limit  of  value  of  bank  building^. 
L.  1894,  p.  337.  c.  178. 

Banking  law,  §§  170,  etc.,  as  to 
cooperative  savings  associations 
amended.  L,  1894,  p.  1760,  c. 
705. 

BAR  ASSOCIATIONS. 

Act  amended  as  to  trustees.  L 
1894,  p.  609,  c  332. 

BASTARDY. 

Application  by  one  overseer 
unauthorized  ;  proof  held  insuffi- 
cient.   75  Hun,  568. 

Adjournment  of  proceedings 
regulated.    Z.  1894,  p.  394,  c.  221. 

BENEFIT  SOCIETIES. 

Fraud  in  obtaining  member- 
ship.   6  Misc,  147. 

Action  on  certificate;  equit- 
able relief;  application  and  ac- 
ceptance ;  failure  to  send  notice 
of  premium.    73  Hun,  319. 

Right  to  designate  beneficiary. 
6  Misc,  433. 

Change  of  beneficiary ;  revoca- 
tion ;  who  entitled  to  benefit  77 
Hun,  6, 

Agreement  preventing  change 
of  beneficiary.    76  Hun,  25. 

Expulsion  of  member.     7  Misc* 

434. 

Receipt  of  overdue  assessment 
by  officers.    76  Hun,  534- 
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BENEVOLENT  SOCIETIES. 

Authorized  to  select  from  board 
of  managers  not  less  than  five 
nor  more  than  fifteen  to  serve  as 
trustees  for  care,  custody  and 
management  of  property  inter- 
ests.   L.  1894,  p.  602,  c.  325. 

Provision  for  filling  vacancies 
in  membership.  L,  1894,  p.  1783, 
c.  709. 

BETTING  AND  GAMING. 

Betting  on  horse  races  illegal. 
8  Misc,  201 . 

Pool  selling.     ^^  Hun,  402. 

BILL  OF  PARTICULARS. 

Effect  of  refusal ;   necessity  of 
order.    72  Hufiy  435. 
Of  acts  of  negligence,    6  Misc, 

In  libel.    72  Hun,  372. 

Items  of  non-performance,  7 
Misc.  227. 

As  to  alleged  secret  prefer- 
ences.  8  Misc,  70. 

Discretion ;  particulars  as  to 
note.     75  Hun,  285. 

Discretion  of  court ;  affidavit ; 
to  enable  defendant  to  answer. 
76  Hun,  434. 

Requisites  of  affidavit ;  verifi- 
cation by  attorney.     74  Hun,  346. 

BILLS,  NOTES  AND  CHECKS. 

Effect  of  corporate  seal  on 
note.    72  Hun,  yj^. 

Form  of  notes ;  reference  in 
other  instrument.  31  Abb.  N,  C\ 
121. 

Contract  construed  as  promis- 
sory note.    74  Hun,  405. 


Promise  to  accept  draft; 
acceptance  of  draft  "  after  date." 
74  Hun,  400. 

Place  of  contract  named  in 
note.     75  Hun,  115. 

Note  payable  after  death;  con- 
sideration,   yy  Hun,  14. 

Alteration  of  note.  7  Misc. 
228. 

—  indorsing  blank  note.  75 
Hun,  297. 

Consideration.  7  Misc.  682 ; 
76  Hun,  312;  6  Misc.  54. 

Consideration  and  bona  fide 
ownership.     6  Misc.  68. 

Compromise  as  a  consideration. 
yiHun,  31. 

Accommodation  paper;  diver- 
sion.   6  Misc.  540;  %  Id.  521. 

—  conditional  indorsement.  7 
Misc.  276. 

Liability  of  accommodati  o  n 
maker.     6  Misc.  81. 

Bona  fide  holder;  taking  in 
payment  of  antecedent  debt.  8 
Misc.  75. 

Action  on  diverted  note; 
necessary  proof  ;  bona  fide  holder. 
74  Hun,  446. 

Bona  fide  holder.     7  Misc.  237. 

Bona  fide  holder  of  check.  7 
Misc.  488. 

Indorsement ;  considerat  ion; 
joint  liability.    76  Hun,  229. 

Liability  of  indorser.     73  Hun* 

516. 

—  recovery  against  guarantor. 
76  Hun,  543. 

Indorser  guarantees  validity. 
yy  Hun,  87. 

Implied  warranty  by  indorser; 
forged  prior  indorsement.  76 
Hun,  475. 

Discharge    of    indorser    by 
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impairment  of  collateral.  74 
Hun,  616. 

Releasing  indorser;  effect  on 
remedy  against  maker.  7  Misc, 
422. 

Demand  and  notice  ;  effect  of 
certificate,     yb  Hun,  "^i. 

Notice  of  protest.  8  Misc, 
503;  Id.  516. 

Action  on  check  ;  post-dating; 
bona  fide  holder,     yj  Hun,  443. 

When  checks  deemed  drawn 
to  fictitious  payees :  protection 
of  bank.     140  A'.  K.  556. 

Days  of  grace  abolished  on 
paper  made,  drawn  or  accepted 
after  Januar>'  i.  L,  1894,  p.  1372, 
c.  607. 

BLACKMAILING. 

Letter  threatening  to  accuse  of 
crime.     75  Hun,  26. 

BLASTING. 

Liability  for  injury.  140  TV.  Y. 
267;   142  Jd.  134, 

BOARD    OF    CLAIMS. 

Jurisdiction;  claim  for  negli- 
gence in  operating  canal  bridge. 
140  .V.  }'.  480. 

BOND. 

Of  canal  contractors.  75  Hun, 
220. 

Liability  of  sureties  of  treasurer 
of  society.     8  Misc.  583. 

Right  of  bondholder  to  bring 
foreclosure.     31  Abb,  N',  C.  309. 

BOUNDARIES. 
Practical  location.     142  A^.    K. 
137. 


BRIDGES. 

Between  countries;  duty  to 
rebuild.    142  A'^  K.  271. 

BROKERS. 

Right  to  commissions  forbid- 
ding at  auction  sale.    6  Misc,  38, 
Right  to  commissions  on  sale. 

6  Mt'sc,  57 ;  Id.  210. 

—  interest  of  broker  in  pur- 
chase.    8  Misc.  356. 

Commissions  on  sale  of  real 
property ;  employment  by  both 
parties  ;  New  Jersey  statute.  31 
Abb.  N.  C.  454. 

Note  on  pleading  in  action  by 
broker  employed  by  both  parties. 
31  Abb.  N.  C\  463. 

Commissions  on  sale  of  lands. 
5  Misc.  499;  6  Id.  43;  Id.  93; 
Id.  124;  Id.  308;  141  N.  K.  5U; 
75  Hun,  14 ;  8  Misc.  370 ;  Id.  504, 

—  when  acting  for  both  parties, 

7  Misc.  447. 

—  agreement  not  to  claim  until 
title  is  closed.    7  Misc,  59. 

Commissions  on  sale  in  viola- 
tion of  statute.    8  Misc.  319. 

Division  of  commissions  for 
joint  services.    8  Misc.  336. 

When  procuring  cause  of  sale. 
7  Misc.  487. 

Breach  of  good  faith ;  proving 
employment.     7  Misc.  282. 

Commissions  on  sale  of  stock; 
employment.     7  Misc.  73. 

Commissions  on  exchange; 
serving  both  sides.  6  Misc.  372 ; 
7  3  Hun,  158. 

Compensation  for  procuring 
loan  ;  statutory  remedy.  6  Misc. 
432. 

Effect  of  New  Jersey  statute 
requiring  written  authority ;  effect 
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of  acting  for  both  parties.  142  N» 
K.  70. 

Effect  of  unauthorized  sale  by 
stockbroker.     141  N,  K.  399. 

Sale  by  stockbroker  without 
notice ;    ratification.     141   N,  Y. 

71. 

Re-hypothecation  of  stocks ; 
remedy  of  owner ;  conversion. 
141  iV.  y.  315. 

Conversion  by  stockbrokers ; 
demand.     8  Afisc.  261. 

BUILDING     ASSOCIATIONS. 

Remedy  of  withdrawing  mem- 
ber.    5  Aft'sc,  518. 

Prepaid  and  income  stock ; 
right  to  compel  filing  of  certifi- 
cate of  incorporation.  140  iV.  v. 
541. 

Amendment  of  articles  of  asso- 
ciation.   7  Mt'sc,  188. 

Loan  association  withdrawal  by 
a  member ;  erasure  in  books ; 
second  application.    75  Nun,  419. 

Articles  of  association ;  right 
of  withdrawal.    75  ////«,  201. 

Sale  of  stock  in  violation  of 
statute  ;  right  to  .  commissions. 
8  Mi'sc.  319. 

CALENDAR. 

Short  causes.  7  M/sc.  539;  8 
Id.  94. 

CANALS. 

Canal  law  enacted.  L.  1894,  p. 
615.  c.  338. 

CANCELLATION. 

Action  to  avoid  deed  for  fraud  ; 
negligence  of  plaintiff.    73  Hun, 

437. 

Mortgage  procured  by  fraud  of 
.agent.  7  Aft'sc.  455. 


CARRIERS.  f 

Agreement  as  to  extra  bag- 
gage ;  special  contract ;  damages 
for  loss.    6  Aft'sc.  388. 

Liability  for  loss  of  passenger's 
property.    9  Aft'sc,  25. 

Who  is  a  passenger  ?  73  Hun, 
560. 

Loss  of  baggage ;  proof.  7 
Aft'sc,  240. 

Loss  of  extra  baggage.  8  Aft'sc, 
78. 

Liability  for  loss  of  horse.  8 
Aft'sc.  22. 

Limiting  liability.  6  AI/sc.  536 ; 
8  Id.  213. 

Loss  of  goods  ;  who  may  sue ; 
notice.    73  Hun,  398. 

Liability  for  removal  of  pas- 
senger.   7  Aft'sc.  562. 

Liability  for  injury   by   fellow- 
passenger.    75  Hun,  548. 
*  Exclusive    privilege    to    hack- 
men.    75  Hun,  355. 

Liability  of  messenger  com- 
pany.    31  WM.  A^  C.  147. 

Alleged  negligence  in  failing  to 
suspend  traffic  during  severe 
storm.     142  N.  V.  ^77. 

Removal  of  trespasser.  9  Aft'sc, 
4. 

CASE. 

Practice  on  making  up  case 
containing  all  the  evidence.  73 
Hun,  122. 

What  constitutes.     8  Af/sc.  362. 

Time   for   proposing.     8  Aft'sc. 

415- 

Should  contain  rejected  docu- 
ment.    73  Hun,  169. 

Failure  to  serve ;  extending 
time;  power  of  special  term.  76 
Hun,  605. 
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Statement  that  case  contains 
air  the  testimony.  73  Hun,  167; 
6  Misc,  327  ;   8  Id,  595 ;  76  Hun, 

427. 

Effect  of  waiver  of  certification. 
73  Hun,  377. 

CAUSE  OF  ACTION. 

Where  it  arises ;  loss  of  baj?- 
gageby  carrier.  31  Abb,  N,  C  437. 

CEMETERIES. 

Z.  1879.  c.  107,  as  to  rural  cem- 
etery associations,  amended  in  §  i. 
L.  1894,  p.  484,  c.  267. 

Electors  of  towns  to  choose 
trustees  of  burial  grounds.  L. 
1894,  p.  859,  c.  418. 

CERTIORARI. 


determination    of 
72  Hun,  354 ;  75 


Reviewing 
police  board, 
Id,  540. 

To  review  removal  of  officer. 
76  Hun,  146. 

To  review  election  of  newspaper 
having  largest  circulation.  142 
N.  Y,  228. 

To  supervisors;  reviewing  au- 
dit.    74  Hun,  251. 

Compelling  return ;  tender  of 
fees.    76  Hun,  119. 

Directing  return  by  assessors; 
what  questions  raised  ;  amending 
writ.     78  Hun,  58. 

Striking  out  part  of  return  ;  or- 
dering further  return.  7  Mtsc, 
214. 

To  inquire  into  detention.  8 
Misc,  152. 

CHARTER  PARTY. 

Implied  warranty ;  negligence 
of  officers.    73  Hun,  218. 


Liability  for  demurrage  ;  Sun- 
days.    142  N,  Y,  279. 

Provision  as  to  demurrage* 
142  N,  Y,  391. 

CHATTEL  MORTGAGES. 

Right  of  purchaser  at  fore- 
closure.   8  Misc.  71. 

Future  effect ;  interv  e  n  i  n  g 
rights;  crops.     142  A^.  Y.  570. 

Agreement  to  farm  on  shares  ; 
title  to  crops.     31  Abb.  N.  C.  224. 

Release  without  consideration 
valid,    yj  Hun,  96. 

Registry  of  mortgages  on  canal 
boats  regulated.  L.  1894,  p.  1815^ 
c.  724. 

CHATTELS. 

Ownership  in  fish.  75  Hun„ 
472. 

Title  to  lithogfraphic  drawings 
on  stones  owned  by  another.  31 
Abb,  N,  C,  373. 

CHILDREN. 

Prohibited  employments.  141 
^V.  Y,  129. 

Act  as  to  records  of  institutions 
keeping  children  amended.  Z. 
1894,  p.  124,  c.  54. 

Act  relating  to  institutions 
having  custody  of  child  r  e  n 
amended.    Z.  1894,  p.  329,  c.  171. 

Compulsory  education  law  en- 
acted.    L,  1894,  p.  i682p  c.  671. 

Penal  Code,  §  726,  as  to  punish- 
ment of  offenses,  amended.  Z. 
1894,  p.  1817,  c.  726. 

CIVIL    DAMAGE    ACT. 

Effect  of  amendment  of  1892  on 
existing  claim  ;  recovery  for  death 
of  parent.     141  A^.  K.  138. 
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CIVIL   RIGHTS. 


Exclusion  of  colored  person 
from  theatre.    74  Hun^  1 34. 

CIVIL  SERVICE. 

Z.  1883.  c.  354,  §  7.  as  to  ap- 
pointments and  promot  ions, 
amended.    Z,  1894,  p.  689,  c.  354. 

Power  of  removal.    142  N,    V. 

113. 

Act  amended.  L.  1894,  p.  1701, 
C.681. 

Preference  given  to  veterans. 
L,  1894,  p.  1797,  c.  716;  also  L, 
1894,  p.  1798,  c.  717. 

CLOUD  ON  TITLE. 

Club  assessment ;  defect  ap- 
pearing on  face.     142  iV.  K.  585. 

CLUBS. 

Liability  of  trustee  for  debts. 
6  Mz'sc.  56;  /i/.  yy  ;  7  Z/.  714. 

Right  to  assess  member  own- 
ing lot.    142  N.  V,  585. 

Secret  agreement  of  member 
to  secure  commission.  7  Misc. 
275. 

CODE  OF  CIVIL  PROCED- 
URE. 

c.  4,  tit.  3.    yy  Hun,  26. 

c.  6,    tit.    I,  2,    art.  i,    8  Misc, 

473. 
c.  7,  tit.  I,  art.  2.    72  //un,  599. 
c  8.  tit.  6,  art.  2.    7  Mi'sc,  540. 
C.  9,  tit.  3,   art.  I,  3.      31    Add. 

N.  C.  367. 
c.   II,  tit.    I,  art.    3.     75    Hun» 

501. 
c.   15,  tit.   3,    art.   2.      74    Hun, 

225. 

Vol.  XXXI. -32 


c.  1 7.    5  Misc.  485  ;  tit.  2.  73  Hun, 

409;  tit.  7.    ysHun,4SO' 
c.  18,  tit.  3,  art.  7.    73  Hun,  144. 
C.23.    yyHun,4J. 

8.    8  Misc.  16a 
H  8,  14.    74  Hun,  195. 
§9.     Z  Misc.  161. 
§  13.    8  J/w.  161. 
§  14.    6  i^w.  120;  7  A/.  413;  8 

Id.  160. 
§46.     142  iV.  K.  132. 
§  73.    7  J/«r.  400. 
§  102.    73  Hun,  397. 
§§  104.  105.     141  N.  Y.  96. 
§  177.    75  ^ttn,  281. 
§190.      141  A^.    K95,99;  (subd. 

3.)     140  A/.  329. 
§  191.     7  J/w^.  662. 
§§211,  212.    yy  Hun,  512,  517. 
§217.    31  Abb.N.  C466«. 
§  263.   (subds.  I,  2, 6.)  8  Misc.  238  ; 

(subds.  2, 6.)  ///.  241  ;  (subds.  5, 

7.)     142  A'.  K.443. 
§  266.     8  iT//jr.  25. 
§278.     y^  Hun,  131. 
§§  278,   279.      140    N.    v.    334, 

336. 
§§  284,  285.    74  Hun,  245. 
§  289.     31  Add.  N.  C.  483. 
§  340.    (subd.  3,)    76  Hun,  544. 
§  370.     140  N.  Y.  349. 
§  372.     8  Misc.  597. 
§  380.     7  JZ/jr.  446. 
§  382.     140  N.    Y.   156;  141   Id. 

216;    142   Id.    537;    73    //««, 

432 ;    6  J//>r.  37  ;  (subd.  3.)    7 

/(/.  2;  (subd.  7,)    7  A/.  218. 
§  383-    7  -^^«^.  630;  (subd.  5.)    7 

Id.  2. 

§386.    140  iV.  y.  158.* 
§  388.    31  Add.  N.  C.  416, 418 ;  142 

A'.  K.  6;  73  //««,  432;  75  Id. 

380. 
§  390.    6  Misc.  36. 
§  395-    7  -^^«<".  266, 
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$  399.  31  Abb,  N.  C.  297  n;   141 

N,  Y,  412  ;  77  Hun,  26 ;  tMisc, 

252. 
S  401.  75  /^«^»,  311 ;  6  i^//*j^.  37. 
1 403.  140  N,    Y,   411;  141  Id, 

411. 
$  406.  73  /^««,  433. 
$  410.  140  N,  Y,   156;  141  fd. 

41 1 ;  7  Mi'sc,  446. 
S  414.  5  ^"^'  485  ;  (subd.  3.)  5 
A/.  487  ;  (subd.  4.)  31  Abb.  AT. 

C  297  n  ;  77  //un,  26. 
§  416.  6  J/wr.  250,  254;  7  Id. 

397. 
S  424-  142  A^.  K.  155:  7  iT//j^. 

427. 
§  430.     7  il//jr.  99. 
§  431,  subd.  3.     72  Hun,  60^;  78 

M  32. 
§  435.     8  Misc.  240. 
§§  435.  436.     74  Hun,  633. 
§  438.     8  Aftsc:  606 ;  (subds.  i,  5.) 

8  Id.  240. 
§  440.     7  il/w.  523. 
S  441.     7  iJ/z-yr.  524. 
§443.     142  A^.   Y.  213. 

§  445.     7  ^^/"'J^.  523. 
§  448.     72  Hun,  333;  8  Misc.  341. 
§  449.     73  Hun,  346 ;  76  A/.  171. 
§  452.     77  Hun,  568  ;  6  il/wr.  6  ; 

S  Id.  6,  341. 
§  456.     6  J//>r.  78. 

§§  458.  459-    31  ^'^^^  A^-  ^.  145 ; 

7  il//jr.  419. 
§  459,  ^/  J^^.     31  Abb.  N.  C.  483. 
§  460.     31  Abb.  N.  C.  483. 
§461.     31  Abb.N.  C\^6. 
§462.      31    Abb.  N.    C     147;     7 

yl//>r.  420. 
§  469.      31     Abb.   N.    C.    145 ;     7 

il/ij^.  419. 
§471.     72//««.  393. 
§  478.     8  Misc.  473- 
§481.      9    J/wtr.  58;  (subd.  2.)  7 

Jd.  24. 


§484.    9  Mtsc,    18;  (subd.   9.)  6 

Id  155. 
S  488.     77  Hun,  427  ;    (subds.  3. 

8.)  8  Misc.  356. 
§  490.  8  iV/jr.  92. 
§§  492-494.     77  /^»».  427. 

§  494.       6  ^AT^-.  45. 

§  495.    7  J/w.  2 ;  9  A/.  56. 

S§  498.  499-     76  /^«^«,    223;     77 

Id.  103 ;  6  Misc.  393. 
§  499.      141   N.  Y.  203  ;    72  Hun, 

392 ;  76  /^.  544  ;  6  Misc.  80  ;  8 

A/.  476. 
§  500.     5  Misc.    509  ;    6  A/.    305 ; 

7  /t/.  321 ;  (subd.  I.)     78   Hun, 

51. 
§   501.        77   Hun,  467  ;    6  J/i5t% 

533  ;    (subd.  I.)      72  Hun,  463  ; 

(subds.  1,2.)  7  3/«^.  152  ;  (subd. 

2.)     78  Hun,  21. 
§  502,  subd.  I.     78  Hun,  20. 
§  506.     8  Misc.  1 50. 
§  507.     78  Hun,  52,  80. 
irs5o7.  508-     7\^un,  123. 
§  508.     31  ^<^^.  A^.  C.  54  «.  56. 
§§  5I4»  516.     8  Misc.  224. 
§  516.     73  Hun,  80  :  74  Id.  424, 
§518.     77Hun,^2Z. 
§§518.521.    8iWjr.  473.  <:'6. 
§  521.       77    //««.   427;     7Z  Id, 

S7 ;  8  Misc.  472. 
§  522.      73     Hun,   80 ;     7    Misc, 

542:  8  ///.  225. 
§523.     8  Misc.  549. 
§525.    74Hun,y47' 
§526.    7  /l/w.  320. 
§  531.       72     Hun,  442 ;     76  /^. 

436. 

§  532.     75  /rtt«,  428, 
§  533,     72  Hun,  400. 

§535-     73^««,  84. 
§  536.     31  ^^^.  N.  C.  56. 
§  537.    6  il/w^.  439. 
§538.      76    Hun,   574;     5  ^"^. 
510-512. 
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539.    jMtsc.yrS' 

5  539-541-    141  N.  K84. 

541.  TMisc.yj^. 

542.  8  Misc,  96. 
544.  8  Misc.  97 ;  31  Abb,  N, 
C,  254;  74  Hun,  270  ;  7  Mt'sc. 
561  ;  8  /d,  495. 

549,  subd.  2.    72  Hun,  462. 
552.    73  -^«»»  247. 
559.    6  il//j<r.  439- 
572.    72Hun,S99- 
591.    8  J/w^.  545. 

604.  7  >1//j^.  126. 

605.  74  Hun,  185,  194. 
610.     7  i1//>r.  390. 
611. 
623. 

635. 
636. 


7  iJ/wf.  389. 

8  Af/sc,  244. 

73  A^««,  247. 

74  Hun,  415;  76  Id. 


S64I. 
565 
§644. 
5655. 
§682. 

§709- 
§714. 


636.     74  Hun,  415;  76  /df.  358, 
566  ;  (subd.  2.)     75  Id,   337  ;  76 
A/.  123. 
638.     141    A^.    K   139;  7  ilZ/jf. 

398- 

75  Hun,  337  ;    76  /-c/.  123, 

2,1^  Abb,  A\  C.  46«. 

31'  -4/5^.  N.  C.  48  «. 

77  Hun,  316. 

7  il//jr.  397. 
714,     7'^Hun,2/^, 
721-723.    141  A^.  K83;  y-^Hun, 
608. 

723.  74  Hun,  376;  75  /(/.  372; 
77  Id,  568;  7  ^/J<:.  517,  632; 
8  Id,  260. 

724.  6  il//>^.  32. 
730.    6  i^/wr.  439. 

5  731 »  733-  '  9 -^'^^-46. 

738.  77  Hun,  592  ;  7  il//>^.  527, 
530. 

§  738-740.     8  Misc,  621,  623. 

739.  7  il//jr.  531. 

740.  6  Misc,  206 ;  7  /</.  530. 
744,  747.    7  J/«^.  394. 


§  756.     140  N,    V,  420 ;  74  Huh, 

268. 
§757.    77  Hun,  ^i. 
§  763.    6  J/w.  53. 

763.764.    6  Misc,  $1. 
§  765.    73  ^«».  201. 

766.     140  A^.  V,  420. 
§  779.    31  ^^^.  N,  C,  482  ;  142  JV. 

K.  213. 

780.    74  //^w«,  192. 

783.    6  Misc.  515. 

§  784.    6  il//>^.  514. 

§796.     6  Misc,  SI 2, 

803.    31  yi.-^<J.  iV.  C,  194  «, 

812.    6  i]//>r.  305. 

820.     75  /^««,  44, 
§  822.     73  Hun,  181. 
§823.     76Hun,s^7' 
[828.     31   ^/^/J.    iV.   C.  152;    75 

//«/«,  50. 
I  829.     31  Abb,  N,  C,  419  ;  1^0  N. 

y,  284;  141  Id.  231,  392  ;  142 

Id,    144;    73    Hun,    148;      74 

A/.  275;  77  Id,  5,   108;    78  Id, 

49 ;  6  J/w,  Z^  ;  8  /^.  82,  459, 

484. 
1831. 

597 
1832. 

1834. 


77  Hun, 


141  N,  Y,  461 
73  Id,  263. 
6  il/wr.  580, 
78  //»«,  107. 
§§835.836.    72  Hun,  ^^. 
§  840.    6  J/w.  578. 
§872.     31  Abb.  N,  C,  197  «/   75 
/^«/j,   291  ;    (subd.    I.)    74   Id, 
629. 
§  873.    31  Abb,  N,   C,   356,   361 ; 

142  N,  Y,  303  ;  7  il/<fW.  402. 
§§  880,  88 1 .    7  Misc.  402. 
§  881.    31  Abb,  N.  C,  369. 
§887.    7'^  Hun,  229. 
§  923.    76  Hun,  342 ;  8  J/ilr^.  516. 
§§930,931-    73^««.  388. 
§964.       72  Hun,  394;    7  i/w. 
542, 
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S  968,     31  Abb,  N,  C.  63,  65 ;   6 

Misc,  92. 
§  970.  76  Hun,  63.  587  ;  6  Afisc,  92. 
§971.    6i»/w.  93. 
§  974.     76  Hun,  63  ;  6  J//Jt'.  92. 
§976.     6  3/«r.  117. 
§  980.     7  il/w.  542. 
§  982.    8  i»/«^.  239. 
§983.     76Hun,\iy, 
§  984.     76  /^««,  600 ;  78  Hun,  39. 
§§986.987.     7^  Hun,  117. 
§  992.      6  iiZ/Vr.  118;  8  Id.  270, 

293- 
§§  992»  995'  996.    31  ^^^-  -^V.  C. 

439- 
§  993,    74  Hun,  209. 
§  995-     76  //««.  486  ;  8  Misc,  270, 

293. 
§  996.     8  Mtsc,  271,  293. 
§997.    llHun,y]7, 
§  999-     31  ^^^-  ^^'  ^-  66,  376 ;  74 

Hun,  567  ;  75  /</.  255 ;  8  J/w. 

362. 
§   looi.     75    /r««,   496,   516;    76 

Id,  470;  6  ^IZ/jr.  131. 
§   1003.     74  Hun,  382 ;  76  Id,  185, 

589. 
§   1009.      31    Abb.   N,   C,   435 ;  8 

Misc.  488. 
§§  loii,  1 01 2.     76  Hun,  160. 
§1013.     141    N,    Y,  488;  142  Id. 

253;    72     /f//«,     531  ;    73     ^^' 

492 ;  74  Id,   160,  161  ;   6  il/«^. 

91. 
§§  1015,  1018.    9  J//j^.  2. 
§  1 01 8.     76  Hun,  448. 
§  1021.     74  Hun,  522. 
§§  1021,  1022.     31   Abb,  N.  C.  138, 

140. 
§  1022.     74  Hun,  523. 
§  1023.     6  Misc.  326. 
§  1 186.     31  Abb.N,  C.  480. 
§  1 187.     31  Abb,  N,  C  447  n, 
%  1204.    8  i)/«^.  477« 


§  1207,     140  N,  Y,  255 ;  73  Him, 

322',  7  Mtsc,  652. 
§  1 210.     7  J/M<r.  345. 
§  1 21 7.     142  N,  Y.  156. 
§  1220.     31  Abb,  N.  C.  464  n, 
§§  1228,  1229.     7  ^Wj^.  306. 

1245-1272.  6  iV/'j^.  399. 
_,  1250,  1 25 1.  7$  Hun,  23. 
§1251.     140  ^V.    }'.  374;75^««' 

501  ;  6  J/w.  398.  402. 
§  1252.    75  Hun,4gg. 
§1255.    7  Misc,  s^' 
§1279.     73Hun,S30. 
§§  1 279-1 28 1 .    8  il/w^.  606. 
§   1282.     31   Abb,  N,  C,  417;  S 

il/w.  482. 
§  1292.     7  i*/rfr.  16. 
§  1294.      76    Hun,    510;    77  ^^• 

174 ;  6  J//>r.  121  ;  7  /(/.  694. 
§  1298.  76  Hun,  127, 
§1301.  7SHun,si6, 
§1303.  7  Misc.  3gi, 
§1314.  7sHun,iS7. 
§1316.    31   ^<J<5.  iV.   C  140:  74 

/^»«.  523;  77/^.388. 
§§1316,  1 317.     141  ^V.  Ki7i;7S 

Hun,  516. 
§  1323.    7  Misc,  16. 
§§  1326,  1327.     76  Hun,  339. 
§1334.    76^««,  339. 
§§1336.1337.    75^««.  516. 
§1338.     140  iV.   K  253;  142  ^^ 

470. 
§1342.    77  Hun,  396, 
§  1343,  subd.  5.     6  Misc.  51. 
§§1346,1349-    7S^^^fSH- 

§1347.    31  ^^^.  iV.  c.  140:74 

Hun,  523. 
§§I347»1348.    76/^««,74. 
§1349.    73^«'«.  443- 
§1351,-  6  Misc,  S7S'  S79' 

§1353.   31  ^^^.  ^v.  c  169173 

Hun,  37%  \  7  ^^isc,  yfi\^^^- 
366, 
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5  1356.     74    Hun,    191  ;    76  Id. 

74. 
5§    1366,    1368.    1369.    75    -^««' 

502. 
%  1377,  subd.  2.    7  il//5r.  218. 
5  J  379-    8  i]/«r.  420. 
S    1380.      6    i]/w.     398;     7    Id. 

see, 

§§  i390»  U9I-    76  /^««,  412. 

§  1393-     77  Hun,  28  ;  6  Misc,  185, 

188. 
§  1 42 1.     7  Misc.  46. 
§  1428.     141  A'.  K  5. 
§  1433.     78  Hun,  79. 
§5  1496,  1497.    76  /^««.  603. 
5§  1502,  1503.     142  N.  Y.  182. 
§1525.     141   A^.    K  94;   76  Hun, 

159. 
§1531.     76  Hun,  60-^. 
§1532.     74  Hun,  416. 
§§  1532.  1533-     31  ^^^'  ^'  C.471, 

472. 
§  1 541.     8  Af/sc.  606. 
§1543.     77   Hun,  428;   8    Misc. 

472. 
§§  1545.  1546.     142  A^.  K453. 
§1577.     142  A^.  K453. 
§1580.     142  A^.  K454. 
§  1 58 1.     7  Misc.  393. 
§1638.     142  A^.  K.  373. 
§§  1667,  1668.     73  Hun,  269. 
§1690.     140  A^.    v.  598;     (subd. 

3.)    140  Id.  595;   6  Misc.  227 '» 

(subd.  37.)     140  A^  v.  597. 
§§  1690-1695.     7  M/sc.  199. 
§§  1 694- 1 699.     6  Mi'sc.  5, 
§1704.     6  il//jY.  475. 
§  1709.     6  il//><:.  5  ;  8  /^.  618. 
§  1 71 2.     6  Misc.  47$. 
§  1723.    141  A^.  K  5. 
§  1726.    6  i^Z/'j^.  476. 
§  1730.    6  il//Jr.  476;  7  /</.  671. 
§  1743,     subd.  4.     31    -^M  A^.   C. 

332  ;  6  i»//j^.  356 ;  8  Id.  588. 
5  1745.     31  -4^^-  -^-  ^-  73. 


1750.  31  -r4^A  A^.  C.  335  ;  8  Misc, 
590. 

1758.    77/^w«,  596. 
1762.     5  J/w.  557. 
1769.     73  Hun,  193. 
1772.     31  ^^^.  N  C.  237,  239  ;  7 
iT//jf .  580. 

1775.  8  Misc.  8,  355. 

1776.  TzHun,  12;  7  yl/w.  414. 
1780.  31  .i4^^.  A^.  C  444  ;  76 
Hun,  311.  447;  77  /^,  314;  8 
Misc.  296,  609. 

1 78 1.     8  Misc.  639. 

S  1785,  1786.     76  Hun,  523. 

1788.     76  Hun,  223  ;  6  J/«r.  561. 

i  1788,  1789.     7f>Hun,  524. 

18 10.     140  A^.  K.  448. 

181 2.     140  A^.  K448. 

1822.     77 //««.  196. 

1834.  7AHun,27S- 

1835.  141  A^.  Y.  184. 

5  1835.  1836.     72  Hun,4S7> 

1836.  8  Misc.  469. 

5  1837-1860.     8  Misc.  149. 
1839.     77  Hun,  24%. 

1843.  73  -^^«'  431- 

1844.  73  Hun,  433. 
1848.  73  //««,  432. 
1861.  7ZHun,  144. 
1865.  7^  Hun,  $22. 

\  1866,  1867.     8  Misc.  392. 
1888.     5  J/«f.  532. 
1891.     8  Misc.  587. 
1902.     75  //««,  154. 
i  1902,  1905.     31  Abb.  N.  C249; 
142  N.  Y.  203. 
191 2.     72  Hun,  565. 
1 91 9.     6  Misc.  208. 

1925.  74  Hun,  8 ;  6  il/«^.  407. 

1926.  74 //«;/,  345. 
1931.     73  Hun,  429. 

i  1932-1935.     141  N.    Y.  138. 
1942.     73  Hun,  4. 
1948,  subd.  3.     141  A'^  Y.  236. 
1991.      8  Misc.  153. 
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§2005.      76  Hun,    120;    8  Misc, 

153. 
§§  2022,  2026.     8  Misc,  153. 
§  2032.     8  Misc,  158.  166. 
5  2034.     75   Hun,  281  ;    8   Misc, 


169. 
§  2037. 
§2041. 
S2067. 
§2086. 
§2090. 
§  2120. 


142  N,    Y.  235  ;  7  J/wr. 
72  Ar««,  360. 


77  Hun,  96. 

8  il/w.  153. 
142  N,  V,  278. 
73  Hun,  303. 
142  A^.  K  278. 

92120.  72 //««,  369. 
§2127,  76  Hun,  149. 
§  2135.     142  A^.    K  ; 

217. 
§2138.    72  /7Xf7f,  300. 
§  214a     142  N.  v.  354;  y^Hun, 

170 ;  7  J/wr.  206, 280 ;  (subd.  3.) 

74  Hun,  255;    (subd.   5.)      74 

Id.  254. 
§  2 141.    7  il/w.  202. 
§  2203.    7  il//>r.  467. 
§  2208.     7  J//J^r.  467. 
§  2231.     8  Misc.  186 ;  9  Id.  46. 
73  ^ir«.  409. 

9  Misc,  46. 
73  Hun,  409. 

^  2247.     7  iVwr.  184. 

§  2249.     8  Misc.  353;  9  Id.  46. 

§  2254.    9  Misc.  46. 

§  2269.     74  Hun,  188, 194 ;  gMisc. 

3- 
§2271.     74//««,i94. 
§  2272.     9  il/w.  2. 
§§  2280,  2281,  2284.    9  Misc.  3. 
§  228 1.     74  Hun,  461  ;  7  il/«^.  414. 
§§  2281,  2283.     6  Misc.  121. 
§  2284.     74  Hun,  460 ;  7  J/w. 
5  2281;.    8  Misc.  162. 


S  2374,  subd.  3. 
§  2435.     140  ^. 

485. 
§  2452. 
§  2458. 
§  2463- 

468. 
S2468. 
§2469. 


S2233. 
52244. 
§  2245. 

*2247 


140  N. 
140  A''. 
140  N. 


UHun,(A. 
K  449 ;  5  Misc. 

K449- 
K.449- 
K  448 ;  6  Misc. 


N.  C,  1x0;  6 


C  in;  <> 


§  2285. 
§  2339- 
§  2359- 
§  2361. 
§  2367. 
§2369. 
§  2372. 


413. 
o  ivitsc.  102. 

75  Hun,  450;  6  Misc.  503. 
140  A^.  Y.  167. 
75  //««,  453. 
74  Hun,  65. 
74  ^««p  65. 
74  Hun,  67. 


74  Hun,  377. 
§  2469.  73  Hun,  494- 
§ 2472.    31  Abb.  N.C.iiw  (subd. 

3.)    6  Mise.  172 ;  (subd.  3, 4)  ^ 

A/.  576. 
§  2481.    8  Mi^c.  576;  (subd.  6.) 

72  Hun,  597;  73  Z^'.  435- 
§  2498.  75  //«»,  269. 
§  2528.  76  -^«^/f,  203. 
§2545.  74  Hun,   631;  75  ^^• 

269;  78  A/.  49. 
2546.  31  ^^^. 

Misc.  171. 
§  2554.     7  J//j^.  502. 
§2555.     73  Hun,  igi. 
§2565.     31    Abb.  N. 

Misc.  173. 
§2566.      31   Abb.  N.    C.  no;  6 

Misc.  171. 
§2571.     141  A^.  Y.  171, 
§  2574.     6  Misc.  514. 
§§  2576-2578.     74  ^»«,  268. 
§  2583.     74  Hun,  268. 
§  2586.     74  Hun,  96. 
§  2587.     74  Hun,  209,  268, 
§  2594.    8  Mtsc,  142. 
§2606.     142  N.    Y.  552;  74  Hun, 

208  ;  77  Id,  248. 
§§  2618,  2619.    76  /f««,  517. 
§§  2619,  2620.    75  Hun,  472. 

2620.    7  il/w.  222 ;  76  /^»«,  2. 
§2622.     141  N.    Y.  172;  6  J/«^. 

498. 
§2624.     75  //««,  132. 
§  2626.     77  Hun,  207. 
§S  2626,  2627.     31  Abb.  M  C.  119. 
§  2627.    76  //««,  1 01. 
§  2644.     8  i?//j^.  143. 
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§2647.  7^//un,n6. 
$  2660.  77  Hun,  231. 
5  2667.     31   AM.  N.  C.   163 ;  76 

Hun,  465. 
§§  2685,  2686.     142  N,  F.  488. 
§  2696.     76  Hun,  214. 
§2702.    75 //««,  154. 
§  2703.     77  -^««.  235. 
§  2706.     8  Misc,  142. 
§§  2707-2709.     77  -^««»  565- 
S2718.     8il/w^.  577. 
S  2722.    77    Hun,  205 ;    7    -^'^^• 

384. 
§§  2722.  2723.     7  -Wj^.  380. 
§§  2725,  2726,  g727.     77  -^««.  205. 
§  2726.     5  Mtsc,  561. 
§§  2727,  2728.     76  Hun,  131. 
§  2735.     140  N.  Y.  393. 
§  2736.     7  il/«^.  729- 
§  2739.      6    JZ/jfT.    502 ;     7     Id. 

265. 
§2742.    76  Hun,  131. 
§§  2742,  2743-     HO  ^V.  K,  430. 
§  2743.     8  Misc.  576. 
§  2746.     7  ^^«^.  379- 
§§  2749»  27  50.     74  Hun,  278. 
§§  2749-2801.     8  Misc.  149. 
S2802.     i40iV.  Y.  265. 
§2821.    7^  Hun,  21. 
S  2846.    7  iTf/jr.  379. 
§  2863.  subd.  4.     31  Abb.    N.   C. 

262  ;  75  Hun,  294. 
§  2869.    77  Hun,  433.  535- 
§2891.     5  Mtsc.   515;   6  7^/.  145; 

8  ///.  105. 
§  2895,  subds.     1,2.       6     J//.y^. 

145. 
§2916.     7  Misc.  135. 
5§  2916,  2917.     6  Misc.  217. 
§2919.     77  //««,  530. 
§§  2925-2927.    6  il//Jir.  475. 
§2931.    6  Misc.  ^76. 
§  2933-    77  Hun,  530. 
§2934.    7  Af/J^.  561. 


§  2935.    9  il/w.  56;  (subd.  4,)    72 

//««,  475. 
§  2938.    7  i1/«^.  320. 
§  2939.     5  Misc.  514. 

§  2944.    6  ii/w.  149 ;  7  ^^'  561. 

§  2950.  31   Abb.  N.  C.  263;  75 

Hun,  29$. 

§  2956.  77  Hun,  32. 

§  2975.  8  Misc.  354. 

§  2994.  7  Misc.  184. 

§  3017.  6  i1/w.  400 ;  7  /t/.  220. 

S  3025.  5  ^«^-  533- 

§  3038.  77  Hun,  53a 

§  3039-  5  -^'>^-  534- 

§  3041.  5  Misc.  532. 

§  3046.  6  i)//!f^.  204. 

§  3063.  5  ^^^^'  534;  6  Id.  150. 

§§  3063.  3064.     7  ^«^.  475- 

§  3068.  75    -^««»  295 ;    7  Misc. 

123. 

§3070.  7'^Hun,s^e. 
§§  3070.  307 1 .    6  i1/«^.  204. 

§  3126.  6  Misc.  145. 

§3172.  8il//>f.  512. 

§  3190.  7  iV/jr.  401, 

§  3191,  subd.  3.    6  iT//>^.  121. 

§§3^9'' 3193-     7^*/'>^-39i- 

§  3192.  7  J//J^.  694. 

§  3207.  6  il/zj^.  145. 

§  321 1,  subd.  3.      7  Misc.  136. 

§3213.  7J//j^.  123. 

§§  3215.  3216.     7  i1//j^.  661. 

§  3220.  7  -Af/jr.  220. 

§  3228.  7   A//j^.   387  ;  (subd.  3.) 

8  Id.  520. 

§3229.  73  Hun,   485;    8  Misc. 

468. 

§  3232.  31  Abb.  N.  C.  85. 

§  3236.  8  Misc.  244. 

§  3238.  6  il//j^.  367. 

§3241.  76  Hun,  I  iz- 

§3243-  7^Hu*^*  113'  "5- 

§  3246.  73  ^i^^*  428. 

§3251.  72  Hun,  394;    73    Id. 
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303;   8  Misc,  244;    (subd.   3.) 

31  Abb,  N.  C  479 ;  7  Misc.  542. 
S  3256.     75   Hun,  510;    8   Misc, 

422. 
S  3258.    73  Hun,  303. 
S3271.     31    Abb,  N,   C,  484:    77 

Hun,  546 ;    $   ^l/«r.  572  ;   6  /t/. 

265  ;  8  Id,  99. 
$  3280.    74  Hun,  256. 
S3301.    7ZHun,yj%. 
S  3333.  3334.     76  Hun,  74. 
§  3339-      31    Abb.  N.  C  434 ;    8 

J//jr.  487. 
§3342.     31  -4*^-  ^'   ^-  314*320; 

9  if/»r.  38. 
$  3343*  sviW.  6.     140  N.    Y.  374  ; 

(subd.  II.)    7  /V/j^.  126  ;  (subd. 

18.)    141  N,  V,  485  ;  (subd.  18.) 

73  Hun,  136. 
$3347.  subd.  4.      6    il//><:.   515; 

7  /df.  321,  561. 
S  3352.  5  Misc.  486. 
§  3356.  5  Misc.  486. 
§  3365-  73  ^««»  12. 
§  3379-  76  -^««,  80. 
§  3384.     141  ^'  K  535- 

CODE  OF    CRIMINAL  PRO- 
CEDURE. 

c.  I.  tit.  II.     7  Misc,  371. 

cc.  I,  2,  tit.  3.     74 Hun,  327. 

tit.  8.     73  Hun,  283. 

§  10.     8  Misc,  170. 

§11.    6  Misc.  s6S. 

§51.    74  //««,  476. 

§  56,  subd.  27.    8  Misc,  548. 

§  84.     141  iV.  K  541. 

§  132.     77  Hun,  518. 

§§  145,  146.     6  i)/«r.  568. 

§  148.      74  Hun,  327  ;  75  A/.  281. 

75  /^««,  281 ;  76  Id.  9. 

76  //"««,  9. 
75  /^««p  281. 
141   N.    Y,  191  ;  74  Hun, 


§151. 
§164. 
§168. 
§  177. 
370. 


§  183. 
§§  275. 
§§  278, 
§323. 
§331. 
§392. 
§399. 
§§  455- 
421. 
§520. 

§527. 

211; 

Misc. 
§532. 
§542. 
§545. 
§547. 
§549. 
§555- 
§726. 
§848. 

§849. 
899. 

§9^4. 
§918. 
§920. 


7S  Hun,  2%i,  76  Id.-^. 
276.    74  Hun,  243. 
279,    74  Hun,  244, 

140  N.  Y.  333. 
142  N.  Y.  132. 
74  Hun,  265. 
74  Hun,  314;  78///.  29. 

-461.     31  Abb.  N.  C.  42a 

7  Misc.  371. 

31  ^^*.  .V.  C  234 ;  TiHun, 
74  ///.  322  ;  76  /^.  374 ;  6 
.  247  ;  7  /</.  371. 

73  Hun,  475. 

73  Hun,  2iq;  77  /</.  5^5- 

73  Hun,  474. 

7zHun,A7S' 
73  /r««,  475. 

8  ATwr.  177. 

141  N.  Y.  244. 
77  Hun,  105. 

77  //««,  106. 

78  Hun,  36  ;  8  Misc.  650. 
73  /i^w«,  283. 
73  Hun,  284. 
73  /^««,  283. 


CODE  OF   PROCEDURE. 

§  137.  7  Misc.  524, 

§  139.  6  Misc.  251 ;  7  /^.  42S. 

§  152.  5  Misc.  51a 

§241.  6  Misc.  ^77. 

§254.  75//i/«,  15a 

§265.  7sHun.isu 

§  277.  8  i)//jr.  609. 

§281.  7$  Hun,  isi. 

§  292.  5  VJ/zj^.  485. 

§317.  8J//Jr.  469. 

§  369.  7  J//j<:.  17. 

§43a  142  A^.  Y.  465. 

COLLEGES. 

Hazing  prohibited.     Z.  i894>P. 
482,  c.  265. 
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COMMISSIONERS     OF 
DEEDS, 

Powers  regulated.  L,  1894,  p. 
184.  c.  88. 

COMMITMENT. 

Form.  73  Hun,  118;  75  Id. 
278. 

COMMON  SCHOOLS. 

Change  of  districts  ;  commis- 
sion ens.    74  Hun,  76. 

Formation  of  districts.  143  N. 
K84. 

Levy  for  school  tax  ;  replevin  ; 
excessive  tax.    7  Misc.  198. 

School  district;  collection  of 
tax  by  action.    74  Hun,  343. 

Act  relating  to  annual  meetings 
amended.     L.  1894,  p.  254.  c.  127. 

Appointment  of  principals  in 
N.  Y.  City.  Z.  1894,  p.  345.  c. 
185. 

State  pupils  in  deaf  and  dumb 
and  blind  institutions.  L.  1894, 
p.  402p  c.  229. 

Local  board  of  normal  schools 
may  insure  property.     Z.  1894,  p. 

^,  c.  443- 

Consolidated  school  law  en- 
acted.    L.  1894,  p.  1 181,  c.  556. 

Compulsory  education  law  en- 
acted.    L.  1894,  p.  1682,  c.  671. 

COMPENSATION. 

For  property  and  franchises  of 
water  company.    73  Hun,  499. 

Nominal  award  fof  street  open 
ing-    llHun,lZ\. 

For  lands  taken  for  street; 
when  nominal  damages  only  al- 
lowable.    141  N,  K297. 


For  damages  by  elevated  rail 
road.    76  Hun,  375 ;  Id.  384. 

CONFUSION    AND     ACCES- 
SION. 

Drawing  on  lithographic  stone. 
31  Abb.  N.  C.  373. 

CONSIGNOR   AND  CON- 
SIGNEE. 

Violation  of  instructions  as  to 
price.    75  Hun,  146. 

CONSPIRACY. 

How  established.     74  Hun,  71, 
Combination  of  manufacturers; 
injunction.    77  Hun,  21 5. 

CONSTABLES. 
In  Buffalo.     5  Misc.  228. 

CONSTITUTIONAL  LAW. 

Impairing  obligation  of  con- 
tract.    140  N.  Y.  300. 

Ex  post  facto  law.  140  N.  V. 
484. 

Taxation  of  interstate  carrier. 
74  Hun,  210. 

Twice  in  jeopardy.     74  Hun, 

474. 

Waiver  of  constitutional  right. 
143  N.  V.  I. 

Right  to  prevent  adulterations. 
73  Hun,  457. 

N.  Y.  water  shed  act  sustained. 
6  Misc.  $16. 

Penal  code,  §  292,  restricting 
employment  of  children  constitu- 
tional.   141  *^-  y^  129. 

Compensation  for  property 
taken.    8  Misc.  652. 

When  act  not  local.  74  Hu/tp 
58. 
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Private  bill  for  drainage  ;  pro- 
vision for  compensation.  8  Misc. 
568. 

Residence  of  voter.  143  iV.  K 
100. 

Act  prohibiting  municipal  con- 
tractors from  d  iscri  m  i  n  a  t  i  n  g 
against  labor  organ izatio  n  s  o  r 
accepting  more  than  eight  hours' 
labor  valid.     ^^  Hun,  1 20. 

Act  attempting  to  authorize  lot- 
tery; betting  on  horse  race.  8 
Misc,  201. 

Pool  selling  not  a  "lottery;' 
private  or  local  bill.  TJ  Hun, 
402. 

Title   of  special  act.    8  Misc, 

133. 

Local  act  for  building  bridge. 
142  N,  K  271. 

Substituted  service  constitu- 
tional.    76  Hun,  632. 

Test  oath  of  excise  commis- 
sioner unconstitutional.  y^Hun, 
289. 

Physical  examination  before 
trial.  31  Abb,  N.  C.  356 ;  142  A'. 
K  298. 

Apportionment  of  assembly 
districts;  dividing  wards.  142 A^. 
y.  523  ;  A/.  531. 

Jurisdiction  of  N.  Y.  Superior 
Court.     142  A^.  K.  439. 

Lending  municipal  aid  within 
article  8,  §  11.  141  A^.  K.  123; 
73  Hun,  46  ;  74  Id,  39. 

Act  as  to  constitutional  con- 
vention amended,  L,  1894,  p. 
400,  c.  228. 

CONTEMPT. 

Form  of  order  adjudging  con- 
tempt ;  appeal ;  motion  to  vacate. 
6Mtsc.  119.  J 


Enforcing  order  for  counsel 
fee.    73  Hun,  192. 

Failure  to  pay  alimony.  6  Afi'sc. 
266. 

Suspending  punishment  to  per- 
mit party  to  purge  himself  of 
contempt ;  subsequent  punish- 
ment.   6  Misc  374. 

Violation  of  injunction  based 
on  unconstitutional  statutes,  6 
Mtsc,  549. 

Violating  injunction  in  supple- 
mentary proceedings.  6  Jfi'sc. 
466. 

•    False  answer  ;  measure  of  pun- 
ishment,  7  Mtsc,  4 1 2. 

D  i  s  o  b  e  d  ience  to  subpoena ; 
proper  record.     74  Hun,  458. 

Violation  of  order  after  modifi- 
cation by  court  of  appeals,  but 
before  filing  of  remittitur ;  delay. 
74.  Hun,  179. 

Refusal  to  answer  before  grand 
jury.    8  Afi'sc,  152;  Id.  159. 

CONTRACTS. 

By  correspondence.  6  Afisc. 
528  ;  7  /</.  313  ;  77  Hun,  556. 

Proposal  and  ace  e  p  t  a  n  c  e ; 
statute  of  frauds.  75  Hun,  461 ; 
7  Ah'sc.  674 ;  Id,  680. 

Existence  of  counterpart  not 
presumed  ;  instrument  signed  by 
one  party.     8  Mi'sc,  458. 

Consideration ;  written  offer. 
75  Hun,  461. 

—  mutual  promises.  6  Misc, 
380. 

Partial  failure  of  consideration. 
75  Hun,  193. 

To  secure  labor  contracts; 
consideration;  partial  inability 
to  perform.     75  Hun,  140. 

Promise  to  give  note  ;  rescind- 
ing  consideration.     7  Misc,  247. 
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Construction  of  agreement  to 
quarry  and  deliver  cement.  78 
Hun,  96. 

—  of  agreement  on  printed 
blank.     78  Hun,  23. 

—  considering  consequences  to 
parties,     'j'j  Hun,  511. 

—  for  use  of  patented  inven- 
tion,    'jd  Hun,  215. 

—  for  control  of  department  of 
store.     7  Misc,  663. 

—  for  use  of  part  of  store ; 
changing  character  of  business. 
142  A^.  K.  183. 

—  to  sell  property  not  owned 
by  the  seller  ;  recital  of  non-en- 
forcible  option.     ^^  Hun,  317. 

—  joint  undertaking  to  com- 
plete building  resulting  in  loss ; 
right  to  percentage.  142  N,  K. 
478. 

—  to  give  all  of  property  in  con- 
sideration of  support.  8  Misc, 
465. 

—  for  shipment  by  canal  boat ; 
delay.     7  Misc,  710, 

—  for  erection  of  building; 
provision  for  perc  e  n  t  a  g  e .  7 
Misc,  677. 

—  for  prompt  shipm  e  n  t .  7 
Misc.  242. 

—  to  furnish  electric  lights.  7 
jMisc,  257. 

—  provision  for  monthly  pay- 
ments on  building  contract.  74 
Hun,  B06. 

—  agreement  for  sale  of  nursery 
stock.     72  Hun,  556. 

—  agreement  to  furnish  insur- 
ance.    6  Misc,  368.  * 

—  to  divide  profits  of  land 
transaction  construed.  73  Hun, 
340. 

Agreement  between  attorneys 
dividing  fees.     73  Hun,  ^^^. 


Joint  adventure.  76  Hun, 
211. 

Provision  against  assignment 
of  interest.     142  A^.  K  290. 

Stipulated  damages.  7  Misc, 
636. 

Note  on  contracts  for  farming 
on  shares.     31  Add.  JV.  C  219. 

Practical  construction.  8  Misc. 
61. 

Conditional   delivery.     142   -V. 

y-  357. 

Entirety.     142  X.    V.  334. 

Reservation  of  right  to  pay 
workmen  ;  privity  with  workmen. 
74  Hun,  163. 

Agreement  of  hiring;  ser\'ice  on 
steamers  construed.     7  Misc.  77. 

Note  on  readmg  several  con- 
tracts together.  31  Add.  N.  C. 
129. 

Construction  of  receipt.  75 
Hun,  311. 

Agreement  with  corporation 
construed  as  loan ;  satisfaction. 
7  Misc.  108. 

By  street  car  conductor  as  to 
deposit  to  secure  fidelity;  con- 
clusiveness of  detective's  report ; 
failure  to  read.     7  iMisc.  130. 

Conveyance  in  payment  for 
past  and  future  services.  7  Misc. 
144. 

Penalty  or  liquidated  damages. 
6  Misc.  107. 

Silence  as  to  time  of  payment. 
71  Hun,  572. 

Building  agreement ;  provision 
for  percentage  to  contractor  con- 
strued.    31  Add.  N.  C.  1^7. 

Note  at  foot  of  specifications ; 
warranty  ;  construction  contract 
construed.     77  Hun,  124. 

Validity;  compounding  felony* 
5  Misc.  501. 
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Restraint  of  trade.  140  A\  V. 
168. 

Services  in  securing  legislation. 
140  N.  r.  382. 

For  services  in  violation  of 
inter-state  commerce  act.  6 
Misc.  570. 

Violation  of  city  ordinance,  yy 
Hun,  44. 

Illegal  combination  to  enhance 
prices.     142  ^V.  K.  425. 

Violation  of  statute  ;  recovery. 
yd  Hun,  170. 

Sale  by  intoxicated  person.  8 
Misc.  71. 

Statute  of  frauds  ;  law  of  place. 
y\Hun,  612. 

Parol  agreement  restricting 
right  to  build.    6  Misc.  254. 

Oral  agreement  between  co- 
tenants  as  to  survivorship ;  stat- 
ute of  frauds ;  part  performance. 
140  iV.  }'.  541. 

Statute  of  frauds ;  real  estate 
adventure.    y'iHun,yy%, 

Statute  of  frauds  ;  contract  not 
to  be  performed  within  one  year, 
72  Hun,  458. 

Parol  regulating  descent  of 
lands.    31  Abb.  A\  C.  86. 

Note  on  settling  an  estate  by 
contract.     31  Abb.  N,  C  92. 

Ft'Siission.    yy  Hun,  443. 

Oral  modification  ;  considera- 
tion therefor.    72  Hun,  458. 

Performance;  acceptance  by 
architect ;  extra  work ;  devia- 
tions.    77  Hun,  337. 

Building;  abandonment; 
necessity  of  certificate.  7  Misc. 
609. 

Building;  completion  by  own- 
er; falling  of  building;  recovery 
by  contractor.    y6  Hun,  141. 

Variation    from    specifications 


by  direction  of  superintendent. 
141  N,  V.  419. 

Building;  arbitration;  certifi- 
cate; minor  defects;  damages. 
75  Hun,  248. 

Building;  excusing  delay;  as- 
signment.   75  Hun,  347. 

Forfeiture  of  building  con- 
tract; waiver.     140  A'.  1'.  356. 

Effect  of  architect's  certificate. 
8  Misc.  626  ;  7  Id.  37. 

Necessity  of  engineer's  certi- 
ficate.    73  Hun,  507. 

Performance ;  architect's  certi- 
ficate.    141  iV.  V.  199. 

Effect  of  failure  to  pay  insUl- 
ment.     remedy ,  of    contractor. 

140  N,  K.  287. 

Proof  of  performance.  y^Hun, 
544. 

Necessity  of  tendering  per- 
formance.   73  Hun,  571. 

Effect  of  denial  of  party's  claim, 
73  Hun,  310. 

Effect  of  breach,  6  Misc. 
310. 

Requirement  of  approval  by 
third  person.     6Misc.6\. 

Advertising  contracts ;  breach ; 
damages.    7 2  Hun,  '395 . 

Contract  to  manufacture  from 
material  furnished ;  effect  of 
breach.     140  N.  Y.  193. 

Agreement  not  to  practice 
medicine.     140  N.  Y.  168. 

Excusing  delay.     7  Afisc,  79. 

Performance  to  satisfaction. 

141  N.  Y.  506. 

Approval  of  third  person ;  how 
shown.    7  A/isc,  700. 

Agreement  to  furnish  water 
tight  tank.    74  Hun,  382. 

Effect  of  dissolution  of  corpora- 
tion on  existing  contract.  W 
N.  K.  456. 
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Substantial  completion;  delay. 
ZMisc,  256. 

Substantial  performance  of 
contract  to  manufacture.  142  A'. 
K.  632. 

Waiver  as  to  time  of  delivery. 
8  Misc.  443. 

CONVERSION. 

Offer  to  return  goods  ;  value. 
6  Mt'sc,  37. 

Second  assignment  of  mort- 
gage.    74//««,28. 

By  collecting  bank     75   Huttt 

89. 

Of  designs  on  lithographic 
stones  owned  by  defendant.  141 
A'.  Y.  404. 

Offer  to  return  upon  receiving 
receipt.    7  Misc,  536. 

Sale  of  stock  by  re-pledgee.  141 
a:  F.  315. 

Of  check ;  act  of  agent.  7 
Misc.  689. 

Establishing  plaintiff's  title. 
75  Hun,  306. 

Lien  not  a  bar.     7  Misc.  433. 

CONVICTS. 

Appointment  of  committee  for 
life  convict;  proceedings.  75 
HuHy  188. 

CORPORATIONS. 

What  a  domestic  corporation 
73y/««,  131. 

Incorporating  private  business; 
issue  of  stock.    75  Hun,  402. 

Validity  of  assignment  for  cred- 
itors in  another  State.  140  A^  Y. 
230. 

Act  authorizing  formation  of 
camp  meeting  associations 
amended.    L.  1894,  p.  :66,  c.  73. 


Act  for  incorporation  of  soci- 
eties for  prevention  of  cruelty  to 
children  amended  in  §  i.  Z.  1894, 
p.  225,  c.  105. 

L.  1889,  c.  95,  authorizing  hos- 
pital, etc.,  corporations  amended 
in  §  I.     Z.  1894,  p.  472,  c.  256. 

Stock  corporation  law,  §  44,  as 
to  increase  or  reduction  of  cap- 
-tal  stock  amended.  Z.  1894,  p. 
670,  c.  346. 

Non-stock  corporations  author- 
ized to  take  or  hold  property  of 
value  of  three  million  dollars,  or 
yearly  income  of  five  hundred 
thousand  dollars,  notwithstand- 
ing previous  limitations,  amend- 
ing general  corporation  law,  §  12. 
Z.  1894,  p.  839,  c.  400, 

Estoppel  to  deny  dc  facto  ex- 
istence.    6  Misc.  12%. 

Who  may  plead  ultra  vires  ; 
right  of  stockholder.  7  Misc. 
352. 

Limitation  on  right  to  issue 
stock.    75  Hun,  119. 

Fraudulent  issue  of  stock  certi- 
ficate; when  corporation  bound. 

74  Hun,  505. 

Liability  for  fraudulently  issued 
stock.     74  Hun,  529. 

Action  to  compel  issue  of  new 
stock  certificates.    140  A'.  Y.  183. 

Stock  certificate;  protection  of 
purchaser ;    estoppel.     74    Hun, 

483. 

Right  of  bona  fide  holder  of 
stock  certificate.     75  Hun,  100. 

Subscription  induced  by  fraud. 

75  Hun,  405. 

Stockholder's  right  to  subscribe 
for  new  stock ;  right  of  transferee 
of  stock,     'n  Hun,  149. 

Purchasing  stock  in  other  com- 
pany ;  right  to  vote.    77  Hun,  332. 
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Liability  upon  stock  subscrip- 
tion.    71  Hun,  519. 

Proof  to  sustain  stockholder's 
action.    73  Hun^  248. 

Limitation  on  power  to  declare 
dividends.     141  iV.  K.  251. 

Corporation  holding  stock  of 
another  company  ;  acquiring  lat- 
ter's  property;  right  of  other 
stockholders.     31  Abb.  N.  C  29. 

Payment  of  bonds  by  stock- 
holder ;  hypothecation  of  bonds. 
78  Hufi,  7. 

Liability  of  stockholder.  31 
Abb.  IV.  C.  27. 

Stockholder's  liability ;  over- 
valuation.    75  Hun,  340. 

Liability  of  stockholder  to 
laborer.     75  Hun,  416. 

Action  a^^ainst  stockholder  for 
debts.     5  Misc.  543  ;  Id.  550. 

Liability  of  trustee  for  false 
certificate.     74  Hun,  566. 

—  for  failure  to  file  report.  74 
Hun,  329. 

Action  against  director  for 
debts.     72  Hun,  326. 

Transfer  by  corporation  to 
directors  in  violation  of  Z.  1892, 
c.  688.  §  48.     74  Hun,  497. 

Liability  for  act  of  receiver.  77 
Hun,  144. 

Defense  to  mortgage  by  a 
stockholder ;  acquiescence.  74 
Hun,  304. 

Mortf^age  executed  without 
proper  consent.     7  Misc.  207. 

Liability  for  salary  of  officer. 
141  A'.   Y.  12. 

Avoiding  conveyance  by  insol- 
vent ;  execution  sale.  141  N.  K. 
I. 

Liability  for  services ;  joint 
employment  by  several.  73  Hun, 
448. 


Misappropriation  of  notes  by 
president.    72  Hun,  38a 

Liability  for  fraud  in  organiza- 
tion.   72  Hun,  334. 

Power  of  auditing  board.  140 
A^.  K.217. 

Right  to  release  equity  of  re- 
demption.   6  Misc,  562. 

Participation  of  officer  in  fraud 
and  conspiracy.     74  Hun,  585. 

Dissolution  in  action  by  State; 
illegal  combination.   77  Hun,  436. 

Effect  of  dissolution  on  exist- 
ing contract.     142  A'.  Y.  456. 

Temporary  receiver;  showing 
insolvency;  action  by  receiver. 
76  Hun,  220. 

Effect  of  receivership.    7  Misc. 

358. 

Code  Civ.  Pro.,  §  2427,  as  to 
voluntary  dissolution  amended  so 
as  to  permit  amendment  of  sched- 
ules.    Z.  1894,  p.  474,  c.  258. 

Code  Civ.  Pro.,  §  2420,  as  to 
proceedings  for  dissolution  where 
directors  are  equally  divided, 
amended  by  making  it  their  duty 
to  present  petition  when  directed 
by  majority  in  interest  of  stock- 
holders.   Z.  1894,  p.  554,  c.  304. 

COSTS. 

In  discretion  of  court,  31  Ahh. 
N.  C.T\  Id.  11. 

—  against  poor  person.  31  Abb. 
N.  C.  44. 

Suing  as  poor  person.  31  Abb. 
N.  C.  144;  Id.  483;  7  Misc.  418. 

Of  former  suit.     7  Misc.  705. 

Stay  for  non-payment ;  action 
by  assignees.     142  A^.  K.  212. 

Stay  for  non-payment.  6  Misc, 
418;  31  Abb.  N.  C.481. 

On  recover)'  of  nominal.  dam- 
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ages;  disbursements.  8  Misc, 
520. 

To  executor  defeating  claim. 
Z  Misc  468. 

On  submitted  contro  v  e  r  s  y  ; 
stipulation  ineffectual.     76  Hun, 

271. 

Against  the  People ;  enforcing. 
j6  Hun,  112. 

Against  assignee  for  creditors. 
76  Hun,  408. 

Charging  receiver    personally. 

74  Hun,  246. 

Question  of  title.    75  Hun,  308. 

In  trespass;*  question  of  title. 
-j^Hun,  259. 

On  reference  of  claim  against 
-estate.    72  Hun,  456. 

Against  administratrix.    141  N, 

Y.  m- 

In  partition.     73  Hun,  476. 

To  abide  event;  sums  pre- 
viously paid  as  condition  of 
amendment.     6  Misc.  365. 

Against  doweress  refusing  to 
release.    72  Hun,  565. 

Effect  of  offer  of  judgment. 
8  Misc,  619 ;  yy  Hun,  591 ;  7  Misc. 
526. 

In  special  proceeding.  31  Abb. 
N.  C.  480. 

In  mandamus  proceeding.  .73 
Hun,  302. 

On   demurrer.     75  Hun,   364; 

75  /d.  30;  31  Abb.  N.C.  84. 
On  appeal  from  order  denying 

new  trial.    8  Misc.  8 1 . 

Appeal ;  extra  allowance.  76 
Hun,  70. 

Extra  allowance.      140  A'^    Y. 

463- 

Extra  allowance  on  discontinu- 
ance ;  stipulation.     143  A^.  1^.59". 

76  Hun,  286. 
Disbursements ;  stenographer's 


fees.  31  Abb,  N.  C  482  ;  75  Hun, 
508. 

Term  fees.  31  Abb,  N,  C, 
478. 

Term  fees  in  court  of  appeals ; 
damages  for  delay.    31  Abb,  N. 

c.  479. 

Trial  fee.    7  Misc.  541. 
—  not  allowable  in  judgment  by 
default    in    pleading.      72  Hun, 

393- 

Witness*  fees;  mileage;  affi- 
davit.   74  Hun,  539. 

Witness'  fees ;  disbursements 
under  unconstitutional  statute. 
At  isc,  421. 

Taxation  ;  disallowance  o  f 
items  once  paid.     6  Misc,  6. 

COUNTERCLAIM. 

In  action  against  attorney  for 
conversion ;  tort  on  contract ; 
lien.     72  Hun,  462. 

Against  assignor.  7  Misc, 
241. 

Against  receiver.     8  Misc.  84. 

Against  executor,  8  Misc. 
150. 

In  action  on  undertakinig.  78 
Hun,  18. 

Must  exist  at  time  of  action. 
77  Hun,  467. 

COURT  OF  APPEALS. 

Effect  of  appeal;  when  pro- 
ceedings against  attorney  must 
be  in  court  below.  141  A^.  Y, 
86. 

COURTS. 

Funds  formerly  in  custody  of 
court  of  chancery  to  be  trans- 
ferred to  State  comptroller.  L. 
1894,  p.  270,  c.  135. 
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Proceeding^  in  municipal  court 
of  Rochester ;  adjournments.  ^^ 
Hun,  103. 

COURTS  OF  SESSIONS. 

Code  Crim.  Pro.,  §  60,  as  to 
special  sessions  in  Brooklyn 
amended.  L,  1894,  p.  1737,  c. 
695. 

Designation  of  justices  in  N.  Y. 
special  sessions.    7 3  Hun,  1 1 8. 

COVENANT. 

Agreement  restricting  build- 
ing; notice  to  purchaser.  dMisc. 
254. 

Effect  of  notice  of  existing  en- 
cumbrance.   74  Hun,  533. 

Action  for  breach  of  covenants 
in  deed ;  action  by .  remote 
grantee.    142  N.  K  78. 

CREDITOR'S    SUIT. 

Reaching  income  of  trust  fund. 
72  Hun,  29. 

Action  by  attaching  creditor 
31  Abb.  N,  C,  49. 

Avoiding  fraudulent  transfer; 
protecting  actual  indebtedness; 
accounting.    75  Hun,  517. 

Remedy  against  excessive  pref- 
erence.    142  iV.  K.  286. 

CRIMES. 

Wilful  injury  to  property.  73 
Hun,  542. 

Act  as  to  criminal  statistics 
amended.    Z.  1894,  p.  i823,c.  733. 

CRIMINAL  LAW. 
Unlawful  intent.      141  N,    K. 

538. 

Conspiracy  to  commit  felony; 


merger.  31  Abb.  N.  C,  176;  7 
Misc.  478. 

Unlawful  destruction  of  prop- 
erty.    142  A\  Y,  366. 

Sufficiency  of  evidence.  31 
Abb.  N.  C.  227. 

Hazing  in  colleges  prohibited. 
L.  1894.  p.  482,  c.  265. 

Dealing  in  articles  untruthfully 
stamped  "sterling  "or  "coin" 
silver  prohibited.  Enacting 
Penal  Code,  §§  364/1,  364^.  Z. 
1894.  p.  956,  c.  474, 

DAMAGES. 

For  loss  of  extra  baggage.  6 
Misc.  388. 

For  removal  of  passenger.  74 
Hun,  202. 

For  leaving  passenger  at  wrong 
station;  contributory  negligence. 

77  ^un,  s  39- 

In  libel;  when  verdict  not  ex- 
cessive.   74  Hun,  284. 

For  fraud  in  obtaining  purchase. 
74  Hun,  555. 

Lienor's  action  for  conversion. 
7  Misc.  171. 

Injury  to  bicycle.     7  Misc.  685. 

Against  landlord  for  eviction. 
142  N.  v.  263. 

For  partial  eviction.  73  Hun, 
291. 

Loss  of  profits  to  lessee.  31 
Abb.  N.  C.  210. 

Conversion  of  stock  held  as 
security ;  dividends.    8  Misc.  264. 

For  sale  of  goods  under  execu- 
tion.    76  Hun,  540. 

By  levy  under  attachment.  8 
Misc.  541. 

Trespass  in  cutting  ice.  yy 
Hun,  553. 

For  flooding  real  property,  jy 
Hun,  604. 
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For  destruction  of  trees.  73 
Hun.  585  ;  72  Id,  503;  73  Id,  265  ; 

74  Id.  380. 

For  false  representations  as  to 
value.     74  Hun,  in. 

To  abutter  by  elevated  railroad. 

73  Hun,  102  ;  Id.  251  ;  76  Af.  531 ; 

75  /</.  601  ;  Id,  63;  76  ///.  24;  7 
il//>r.  53  ;  ///.  88  ;  76  //««,  283  ;  /</. 
302  ;  8  Misc,  17. 

Note  on  evidence  of  value  of 
neighboring  premised.  31  Abb, 
N.  C,  273. 

For  personal  injuries.  31  Abb. 
N,  C.  56;  73  Hun,  150;  Id.  512; 
6  Misc.  267 ;  76  Hun,  233 ;  8 
i1/w.  450;  Id.  599;  /</.  610. 

Recovery  for  physician's  ser- 
vices ;  expenses.     76  Hun,  39. 

For  deatn  of  child  ;  excessive 
verdict.     7  Misc.  48. 

Action  for  death  resulting  from 
assault.    6  Misc.  307. 

For  loss  of  agency,  jy  Hun, 
289. 

For  discharge  resulting  from 
assignment  by  employer.  31  Abb. 
N.  C.  342. 

Note  on  damages  for  wrongful 
discharge.     31  Abb.  N.  C.  348. 

Breach  of  agreement  to  ex- 
change property,     8  Misc.  29. 

For  breach  of  contract  of  hir- 
ing; stipulation  permitting  dis- 
charge.    7  Misc.  636. 

For  breach  of  landlord's  con- 
tract to  repair.     8  Misc.  39. 

For  breach  of  agreement  for 
use  of  part  of  store.     142  N.  Y. 

For  refusal  to  accept   goods. 

74  Hun,  569. 

Landlord's  breach  of  contract 
to  repair ;  injury  to  health.  7 
Misc.  172. 

Vol.  XXXI.— -.^ 


Breach  of  contract  for  board. 
6  Misc,  207. 

DEATH. 

Action  for  causing;  interven- 
ing surgical  operation.  6  Afisc, 
328. 

Action  by  ancillary  executor. 
75  Hun,  151. 

Action  for  damages  ;  release  by 
one  afterward  obtaining  letters ; 
recoupment  of  payment.  31  Abb. 
N,  C,  246 ;  142  N.  Y.  200. 

Action  under  foreign  statute ; 
p>arties.    jj  Hun,  99. 

DEBTOR     AND    CREDITOR. 

Composition  ;  how  established. 

73  Hun,  56. 

—  separate  preference.  142  A''. 
Y.  404. 

Application  of  collateral  secur- 
ity.    6  Misc.  Si. 

Validity  of  compromise  agree- 
ment.    74  Hun,  68. 

Effect  of  renewals  ;  collaterals ; 
authority  to  sell.     75  Hun,  104. 

DECEIT. 

Elements  of  action ;  evidence 
of  bad  faith.     72  Hun,  311. 

By  officers  of  corporation.  8 
Misc,  137. 

DEED. 

Description  ;  boundary  by  high- 
way.   73  Hun,  597. 

—  when   street    not   included. 

74  /^««.  39S. 
Deed  to  trustees  of  association  ; 

conveyance  by  them.     141  A^.   Y, 

358. 

Effect  of  quit-claim  deed.  75 
Hun,  552. 
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Reservation  of  right  burial 
ground.     142  iV.  F.  555. 

—  of  claim  against  elevated 
rai  I  road .     8  Misc,  42  5 . 

—  of  power  to  create  future 
estate.     142  A^.  Y,yj\. 

—  of  lot  previously  sold.  142 
A^  >'.  137. 

—  of  right  of  way  does  not 
authorize  erection  of  fire  escape 
6  Afisc,  302. 

—  of  right  to  cut  bark ;  assign- 
ment of  such  right.    72  Hun,  ^07, 

Assumption  of  mortgage.  73 
Hun,  287. 

Conveyance  subject  to    mort 
gage ;  modification  without  know- 
ledge of  mortgagee.    71  Hun,  2 1 2. 

Re-entry  for  breach  of  condi- 
tion ;  highway.     141  N,  K.  366. 

Covenant  against  e  n  c  u  m- 
branccs ;  notice  of  existing  in- 
fringement.    1\  Hun,  112,, 

DEFAULT. 

Refusal  to  open  ;  appeal.  72 
Hun,  300;  T\Id,  I. 

Remedy  against  inquest.  6 
Misc.  31. 

Motion  by  sureties  to  open  ; 
effect  of  payment.     7  Misc.  45, 

Opening;  laches,    "j  Misc.  421. 

Practice  on  moving  to  open. 
76  Hun,  343. 

Conditions.     8  Misc.  76. 

—  accepting  conditions.  TJ 
Hun,  236. 

DEFENCES. 

Other  action  pending;  what 
constitutes    pendency.      6  Misc. 

249. 

Pendency    of    foreign    attach- 


ment.    6  Misc,  384 ;  30  Abb.  N, 
C.  131. 

DEPOSIT. 

To  credit  of  action ;  jurisdic- 
tion over  fund.    8  Misc.  562. 

DEPOSITION. 

Commission  with  interroga- 
tories; commissioner  and  wit- 
nesses to  be  named.  73  Hun, 
227. 

Open  commission ;  form.  74 
Hun,  248. 

Code  Civ.  Pro..  §  888,  amended 
so  as  to  permit  commissions  to 
issue  in  special  proceedings.  L. 
1894.  p.  557.  c.  308. 

Examination  before  trial.  73 
Hun,  523;  Id.  556;  74  Id.  628; 
75    Id.    290;    7   Misc.  4;    7    Id. 

75- 

Physical  examination  before 
trial.  31  Abb.  N.  C.  356;  Id.  365; 
142  A^.  Y.  398;  7  Misc.^oi. 

Note  on  physician's  examina- 
tion before  trial,  31  Abb.  N.  C 
370. 

Code  Civ.  Pro..  §  873,  amended 
so  as  to  entitle  female  party  to 
have  physical  examination  before 
physician  of  her  own  sex.  /- 
1894,  p.  872,  c.  428: 

DESCENT. 

Proceeds  of  suit  for  damage  to 
lunatic's  real  estate.  140  A'.  >' 
162. 

Agreement  between  heir  and 
ancestor  preventing  inheritance. 
72  Hun,  452. 

Effect  of  agreement,  31  Abb. 
N.  C.  86. 

Note  on  settling"  an  estate  by 
contract.     31  Abb.  N.  C.  92. 
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DISCHARGE. 

Debt  fraudulently  contracted. 
77  Hun,  365. 

DISCONTINUANCE. 

Terms  of  allowing.  31  Abb,  N. 
C  44. 

DISCOVERY    AND    INSPEC- 
TION. 

Refused  when  subpoena  will 
«ufl5ce.     5  Misc,  493. 

Form  of  order  as  to  books  in 
possession  of  sheriff.     31  Abb.  N. 

<:.46. 

Of  defendant's  books  in  action 
for  commissions.  31  Abb.  N,  C. 
181. 

Note  on  discovery  as  distin- 
guished from  accounting.  31  Abb. 
N.  C.  191. 

Of  books  to  frame  complaint. 
75  Hun,  21. 

DISMISSAL  OF  COMPLAINT. 

For  failure  to  prosecute  ;  open 
ing.     8  Misc.  530. 

DISORDERLY  PERSONS. 

Husband's  offer  to  provide 
home  for  wife.     78  Hun,  36. 

DISTRIBUTION. 

Note  on  settling  an  estate  by 
<:ontract.     31  Abb.  N.  C,  92. 

Right  of  adopted  child.  ^AHsc. 
388. 

DISTRICT   COURTS. 

Attachment;  vacating.  6 Misc. 
216. 


When  proof  necessary  to  au- 
thorize judgment  upon  default. 
6  Misc.  143. 

Power  to  allow  amendment  to 
answer.     6  Misc.  147. 

Error  in  form  of  judgment.  7 
Misc.  492. 

Pleading;  form  of  denial.  7 
Misc.  318. 

Dismissing  action  and  vacating 
attachment;  entry  of  judgment; 
remedy  on  undertaking.  7  Misc. 
133- 

No  power  to  set  aside  verdict; 
curing  defect  in' drawing  jury; 
omission  to  challenge;  objections 
to  opening  of  counsel.  7  Misc. 
182. 

Appeal ;  reviewing  evidence. 
7  Misc.  161. 

New  trial ;  where  had.  7  Misc. 
122. 

Appeal;  theory  of  trial ;  failure 
to  ask  dismissal.     7  Misc.  316. 

Judgment     inconsistent     with 
pleadings  ;  reversal.    7  xWsc.  709. 
Reply  unnecessary;  exceptions. 
9  Afisc.  54. 

Removal  of  action.  8  Misc. 
336 ;  7  /^.  660. 

N.  Y.  Consolidation  act,  §  1367, 
as  to  opening  defaults,  and  §  1420 
as  to  costs  amended.  Z.  1894,  p. 
187I;  c.  750. 

DIVORCE. 

Validity  of  foreign  rabbinical 
divorce.     5  Misc.  495. 

Cruel  and  inhuman  treatment. 
7$  Hun,  412. 

Abandonment  and  neglect  to 
support.     5  Misc.  555. 

Sufficiency  of  evidence  consid- 
ered. 8  Misc.  189. 
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Procurement  and  connivance. 
77  Hun,  595. 

Settlement  of  issues ;  right  to 
jury  trial ;    new  trial.     76  Hun, 

585. 

Annulling  marriage  for  fraud. 
31  Abb,  iV.  C  325  ;  6  Misc,  355. 

—  for  duress.    74  //««,  56. 

Annulment  refused.  73  Hun, 
575- 

DOWER. 

Effect  of  termination  of  hus- 
band's estate.    72  Hun,  565. 

Right  of  doweress  to  recover 
rent  from  her  lessee.    6  Misc,  413. 

Action  to  establish  inchoate,  in 
proceeds  of  real  property  held  for 
husband.     75  Hun,  577. 

EASEMENTS. 

Equitable  negative  easement; 
attempted  release  by  original 
party.     74  Hun,  576. 

Right  to  support  of  adjoining 
wall.     142  N.  K  263. 

What  constitutes  abandon- 
ment.    142  iV.  y.  176. 

EJECTMENT. 

Order  protecting  possessi  o  n 
under  judgment.  141  A^.  K.  88; 
y^Hun,  608. 

Establishing  title  to  unoccupied 
lands.     141  A^.  Y.  395. 

Against  purchaser  in  posses- 
sion after  default.     74  Hun,  256. 

ELECTION   OF   OFFICERS. 

Designating  newspaper  to  pub- 
lish list  of  candidates.    72  Hun, 

354. 

Z.  1892,  c.  248,  conferring  on 
women  right  to  vote  for  school 


commissioners  unconstitutional. 
141  A^.  K  112. 

Determ ining  regula r i  t y  of 
nominations  ;  proceedings  of  cau- 
cus ;  chai-rnan.    6  Misc,  445. 

Canvass ;  mandamus  to  compel 
disregard  of  votes  cast  by  females. 
5  Misc,  575. 

Qualification  of  voter;  volun- 
tarily committed  prisoner.  143 
A^.  Y.  100. 

Selecting  papers  to  publish 
nominations;  determining  circu- 
lation.    142  N,  Y,  228. 

Penal  Code,  §  41. v,  subds.  5-8, 
repealed,  and  §  4 in,  as  to  illegal 
voting,  amended.  Z.  1894,  p. 
173.  c.  77- 

Election  law,§§  3,  16,  31,  33,  37, 
amended.    Z.  1894,  p.  500,  c.  275. 

Penal  Code.  §  41m,  as  to  illegal 
voting,  amended.  Z.  1894,  p.  511, 
c.  282. 

Election  law.  §  133,  as  to  pro- 
ceedings to  correct  canvass 
amended.     Z.  1894,  p.  542,  c,  302. 

Act  as  to  inspectors,  poll  clerks 
and  ballot  clerks  in  towns  and 
cities  except  Brooklyn.  Z.  1894, 
p.675.  c.  348. 

Sections  of  Penal  Code  as  to 
offenses  against  election  laws 
amended.  Z.  1894,  p.  1789,  c. 
714. 

Use  of  automatic  ballot  ma- 
chine authorized.  Z.  1894,  p. 
1916,  c.  764 ;  also  Z.  1894,  p.  1926, 
c.  765. 

ELECTION    OF    REMEDIES. 

Effect  of  discovery  of  fraud  by 
party  to  sale.     72  Hun,  428. 

For  fraudulent  purchase  of 
goods,     72  Hun,  622. 
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Proceeding  in  ignorance  cf 
facts.     141  N.  K  315. 

EMINENT  DOMAIN. 

Power  to  take  land  already  in 
public  use;  State  lands.  JiHun, 
256. 

Right  to  take  lands  once  de- 
voted to  public  use.  72  Hun, 
422. 

Condemnation  of  water  rights; 
right  to  inspect.     73  Hun,  421. 

Taking  property  of  water  com- 
pany ;    compensation.      73  Hun, 

499- 
Dower  right  of  wife.     75   Hun, 

558. 

Reviewing    award.      76    Hun, 

375. 

Acquiring  easements  by  eleva- 
ted railroad.     76  Hun,  384. 

Abandonment  of  condemna- 
tion proceedings  authorized, 
amending  Code  Civ.  Pro.,  §  3374. 
Z.  1894.  p.  957.  c.  475- 

EQUITY. 

Action  to  determine  heirs  of 
testator.     73  Hun,  353. 

Retaining  action  to  assess  dam- 
ages.    74  Hun,  442  ;  8  Mzsc,  425. 

When  money  judgment  refused 
on  failure  to  show  right  to  equit- 
able relief.     31  Abb.  N.  C  308. 

Origin  of  jurisdiction ;  failure 
to  establish  equitable  cause  of 
action;  dismissal.  31  Abb,  N,  C 
430. 

ESTOPPEL. 

By  acceptance  of  benefit  under 
will.    7^  Hun,  113. 

By  accepting  benefits.  6  Misc. 
584. 


Of  bank  by  wrongful  act  of  its 
cashier.     140  N.  Y.  556. 

Of  owner  of  stock  certificate 
who  has  Indorsed  same ;  negli- 
gence.    74  Hun,  483. 

By  judgment.     76  Hun,  170. 

By  judgment  in  criminal  case. 
7  Mt'sc.  6$ I. 

EVIDENCE. 

Judicial  notice  of  city  streets. 
7  Misc,  88. 

—  of  statute.     7  Misc.  714. 
Presumption     of    payment    of 

judgment.     y'^Hun,iy'j, 

—  as  to  law  of  other  State.  76 
Hun,  200 ;  Id.  444  ;  7  Misc.  722. 

Giving  note  presumption  of 
settlement.     74  Hun,  1 38. 

Testator  presumed  to  know 
law.    75  Hun,/^yi. 

Presumption  from  giving  of 
check,     jy  Hun,  193. 

Burden  of  proof  in  replevin.  6 
Misc.  271  ;  yj  Hun,  529. 

—  of  sustaining  transaction 
with  one  occupying  fiduciary  re- 
lation.   140  N.  V.  249. 

—  of    showing   consideration. 

7  Misc.  682. 

—  of  proving  affirmative  de- 
fense.   142  N,  v.  505. 

—  as  to  promissory  note.  78 
Hun,  99. 

—  violation  of  city  ordinance. 

8  Misc.  348. 

—  consideration,    yy  Hun,  14. 
Secondary  ;    foundat  ion.      75 

Hun,  268. 

—  destroyed  instrum  e  n  t.  8 
Misc.  269. 

Opinion  of  witness,  7  Misc,  88 ; 
7  Id.  33. 

—  as  to  health.    75  Hun,  17. 
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—  probable  effect  of  injury.  7 
Afisc,  286. 

—  use  of  necessary  force.  74 
Hun,  202. 

—  rental  value.    7  Misc,  155. 

—  as  to  effects  of  elevated  rail- 
road.  141  iV.  Y,  281. 

—  as  to  safety  of  appliance. 
142  iV.  K  31. 

—  as  to  act  being  malicious. 

76  Hun,  53. 

—  as  to  result  of  injury.  8 
Mz'sc.  89. 

—  as  to  real  estate  values.  76 
Hun,  302  ;  8  Mtsc,  19. 

—  as  to  quality  of  light,  jj 
Hun,  306. 

—  as  to  obstruction  cutting  off 
light.     77  Hun,  311. 

—  as  to  care  used.  77  Hun, 
360. 

—  as  to  cause  of  decreased 
rentals  and   amount  of  damage. 

77  ^i*n,  139. 

—  as  to  speed  of  car.    78  Hun, 

13. 

Lay  opinion  as  to  mental 
soundness.     8  Mz'sc,  465. 

Conclusion  of  witness.  8  Misc. 
525. 

Opinion  of  officers  of  associa- 
tion as  to  construction  of  by- 
laws.    8  Misc.  253. 

Surgeon's  prognosis.  73  Hun, 
567. 

Matters  for  expert  opinion.  75 
Hun,  605. 

Expert  chemist ;  other  employ- 
ment.    7  Misc.  176. 

Experts  as  to  distance  within 
which  trains  could  be  stopped. 

75  Hun,  455. 

Parol   to    contradict  writing. 

76  Hun,  3. 


—  to    show  meaning  of  con- 
tract.    75  Hun,  264. 

—  to    explain    broker's  note 
141  A'.  Y.  414. 

—  to  aid  construction.    7  Misc. 

—  complete  contract.    7  Afisc. 
313;  7zHun,  310. 

—  to  show  purpose  of  due  bill. 
73  Hun,  378. 

—  to  show  specific  purpose  of 
bond.     73  Hun,  304. 

—  of    condition    precedent  to 
written  contract.    6  Misc.  38a 

—  to  bring  party  within  written 
agreement.    6  Misc.  122. 

—  to  modify  writing.    7  Misc. 

633- 

—  to  rebut  claim  of  felonious 
intent,  in  criminal  case.    76  Hun, 

330. 

—  to  show  authority  of  munici- 
pal officer.    8  Misc.  409. 

—  to  vary  writing.     8  Misc. 
314;  76  Hun,  551. 

Hearsay.    8  Misc.  465 ;  142  A' 

y-  391. 

—  as  to  person's  age.    75  Hun, 
271. 

Res  gestae.    75  Hun,  273. 
Declarations  by  one  in  posses- 
sion of  land.      141  N.  Y.  225. 

—  as  to  boundaries.     73  Hvn, 
265. 

—  of  agent ;    res   gestae.    73 
Hun,  61. 

—  of  defendant  as  to  plaintiffs 
claim.     140  N.  Y.  382. 

—  of  officer  of  corporation.    75 
Hun,  416. 

—  communicated  to  party.    U' 
N.  Y.  457. 

—  as  to  title,     141  N.  Y.  395* 

—  of  agent.    7  Misc.  79. 
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—  of  attorney.     141  ^V.  V.  302. 

—  by  attorney ;  declarations  of 
conspirator.     74  Hunt  543. 

—  of  former  owner  of  lands. 
142  iV.  K  156. 

—  admitting  partnership.  8 
Misc.  502. 

—  of  pain  and  suffering,  yy 
Hun,  497  :  yd  Id.  175. 

Written  declaration  of  third 
person.    8  Misc.  516. 

Documents.  Judicial  writings ; 
presumption.     31  Abb.  N,  C.  131. 

Judgment  roll ;  want  of  privity. 

7  Misc.  8. 

Rejected  will.     31  Abb.  N.   C 

113- 

Certificate  under  great  seal  of 
another  State.     74  Hun,  435. 

Memorandum  of  testatrix  not 
admissible  to  charge  executor. 
74  Hun,  205. 

Correspondence  between  par- 
ties.   7  Misc.  33. 

Letter  to  adverse  party  from 
third  person.     141  N.  V.  506. 

Account  book.    75  Hun,  584. 

Corporate  books  not  admissible 
against  trustee.     75  Hun,  11, 

Proving  photograph.     7$  Hun, 

255. 

Note  on  reading  several  con- 
tracts together.    30  Abb.  N.  C.  1 29. 

Proving  specifications  referred 
to  in  contract.     7  Misc.  17. 

Documents;  letters  of  third 
person.     142  N.  V.  62. 

Will  as  showing  relation  of  par- 
ties.    142  A^  V.  140. 

Unsworn  appraisement.  8 
Afisc.  29. 

Complaint  in  other  action.  77 
Hun,  198. 

Reports  of  treasurer  of  society. 

8  Misc.  583. 


**  Time  cards."    77  Hun,  399. 

Adversary's  pleading.  77  Hun^ 
472. 

Exemplified  copies  of  church 
record.     73  Hun,  602. 

Copies  of  foreign  books ;  sum- 
mary by  witness.    73  Hun,  383. 

Records  of  health  department. 
6  Misc.  9. 

Evidence  of  party  in  another 
proceeding ;  reading  part  only. 
140  N.  Y.  390. 

Affidavit  as  evidence ;  judg- 
ment roll.     141  A^  Y.  53. 

Former  testimony  of  party; 
right  to  recall.     7-^  Hun,  416. 

Former  judgment  not  admissi- 
ble in  criminal  case.  73  Hun, 
162. 

Sketches  of  scene  of  homicide ; 
authentication  by  artist.  140  N. 
Y.  350. 

Exemplified  copy  of  wills  re- 
corded before  186$  admissible, 
amending  Code  Civ.  Pro.,  §  2632. 
L.  1894,  p.  188,  c.  89. 

Copies  of  proceedings  of  local 
boards  of  health  admissible  in 
evidence,  amending  Code  Civ. 
Pro.,  §  941.  Z.  1894,  p.  366,  c 
203. 

Particular  issues.  Other  con- 
temporaneous contract  inadmiss- 
ible.    6  Misc.  209. 

Showing  good  faith.  141  N. 
Y.  100. 

Showing  broker's  transactions 
with  other  customers.  141  N.  Y. 
71. 

As  to  mutual  mistake  in  con- 
tract.     73  Hun,  169. 

Proving  appointment  of  re- 
ceiver.    75  Hun,  96, 

Proving  foreign  law.  75  Hun, 
35. 
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On  issue  of  renewal  of  lease. 
7  Misc,  183. 

Leases  to  parties  in  action  for 
u se  a  n  d  occupation .    7  Misc.  155. 

Showing  general  reputation  of 
person  charged  with  fraud,  ^t 
Hun,  46. 

In  action  for  conversion.  7 
Misc.  536. 

Repetition   of    libel.     75   Hun, 

535. 

Libel :  showing  plaintiff's  good 
character.     142  A'.  Y.  598. 

Justification  in  slander.  74 
Hun,  390. 

To  show  performance  of  con- 
tract.    7  Misc,  79. 

Excusing  trespass.  74  Hun, 
259. 

Proving  similar  transactions. 
74  Hun,  279. 

Proving  title ;  partition  deeds. 
76  Hun,  420. 

Showing  non-payment  of  costs. 
7  Misc,  705. 

Note  on  competency  of  com- 
munications received  through  tel- 
ephone.   31  Abb.  N,  C.  207. 

Showing  value  of  real  prop- 
erty ;  expert  opinion  ;  showing 
other  sales.     31  Abb.  A\  C.  269. 

Denying  receipt  of  notice  of 
protest.    8  Misc,  516. 

Report  to  benefit  society  show- 
ing suspension.    77  Hun,  6. 

Showing  damage  by  breach  of 
covenant  to  repair.    78  Hun,  34. 

Showing  defective  condition  of 
sidewalk.     77  Hun,  440. 

—  justification  for  discharge  of 
employee.     8  Misc.  333. 

—  malicious  prosecution.  77 
Hun,  131. 

—  ownership  of  truck.  8  Misc. 
227. 


—  title  by  will.     76  Hun,  516. 
Negligence;  giving  way  of  scaf- 
fold.    31  Abb  N.  C.  426. 

—  negligence  of  contractor  in 
action  on  indemnity  bond.  77 
Hun,  241. 

Showing  speed  of  car.  8  Misc. 
450. 

Negligence ;  conduct  of  driver. 
75  Hun,  273. 

On  use  of  appliances  without 
injury.     73  Hun,  1 50. 

Homicide ;  showing  circum- 
stances of  defendant's  arrest  by 
deceased  before  the  homicide. 
141  iX.  V.  185. 

To  characterize  assault ;  show- 
ing motive.     73  Hun,  16. 

Showing  motive  in  criminal 
case.    7 1  Hun,  66. 

Arson ;  acts  and  declarations 
of  defendant  prior  to  fire.  77 
Hun,  498. 

Proving  intent.  75  Hun,  174; 
7^.311. 

In  action  for  divorce.  141  A'. 
^'  457  I  73  Hun,  261. 

Proving  value.  75  Hun,  63 ; 
141  A^  Y.  140. 

Purchase  price  as  evidence  of 
value.    6  Misc.  37. 

Showing  damages  by  elevated 
railroad.  75  Hun,  63;  6  Misc. 
430;   7  Id.    626;   8    Id.  17;    Id^ 

19. 

Note  on  evidence  of  value  of 
neighboring  premises.  31  Abb.  A\ 
C.  273. 

Custom  of  benefit  society.  76 
Hun,  534. 

Usage.     31  Abb.  N.  C.  7. 

EXCAVATIONS. 
Liability  of  tenant  and  person 
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"excavating  adjoining  lot.  6 
Misc,  153. 

Protecting  walls;  necessity  of 
license  from  lessee.  141  N,  Y, 
6, 

Liability  for  injury  to  adjoining 
property ;  license  to  enter.  141 
N.  K.  205. 

EXCEPTIONS. 

Sufficiency  of  exception  to 
findings.     141  JV.  V.  281. 

Criminal  cases ;  time  for  pre- 
senting.    31  Add.  JV.  C.  419. 

EXCHANGES. 

Suspension  of  member.  8  Misc. 
552. 

EXCISE. 

Town  commissioner;  oath; 
vacancy  in  office.    73  Hun,  404. 

Requirement  of  commissioner's 
oath  unconstitutional.  74  Hun, 
289. 

Action  for  penalty  ;  deposit  by 
informer.     73  Hun,  424. 

Transfer  of  license.      7   Aftsc. 

415. 

Local  option  ;  right  to  refuse 
license.     75  Hun,  224. 

Reviewing  refusal  of  license. 
7  Misc.  558. 

Selling  liquor  without  license. 
76  Hun,  7  ;  /(/.  562. 

—  by  steward  of  club.     7  Misc. 

503.  * 

Sale  of  liquors  after  8  p.  M.  on 
excursion  boats  leaving  N.  Y. 
City  prohibited.  L.  1894,  p.  525, 
c.  294. 

EXECUTION. 

Levy  on  goods  sold  condition- 
ally.    6  Misc.  236. 


Irregular  execution  ;  amend- 
ment;  liability  of  attorney.  31 
Add.  JV.  C.  39. 

When  dormant.     74  Hun,  50. 

Against  decedent's  property. 
7  Misc.  565. 

Form  against  executor.  7  Misc. 
502. 

Under  §  1252.    75  Hun,  497. 

Upon  district  court  judgment ; 
limitation.     7  Misc.  218. 

Exemption  of  books.  76  Hun, 
408. 

Property  purchased  with  pen- 
sion money  exempt.     77  Hun,  27. 

Levy  after  debtor's  death.  8 
Misc.  420. 

Levy  on  crops.  142  N.  Y.  570. 

Validity  of  sale.     141  N.  Y.  i. 

Effect  of  sale  upon  void  judg- 
ment.    141  iV.  Y.  174. 

Sheriff  to  permit  any  creditor 
to  inspect  property  to  be  sold. 
L.  1894,  p.  1842,  c.  739. 

Code  Civ.  Pro.,  §  1 380,  as  to 
execution  against  estate  of  deced* 
ent,  amended.  L.  1894,  p.  1826, 
c.  734. 

EXECUTORS    AND    ADxMIN- 
ISTRATORS. 

Administration ;  who  not  a 
creditor.     75  Hun,  402. 

Administration  maybe  granted 
to  personal  representatives  of 
deceased's  sole  legatee,  amending 
Code  Civ.  Pro.,  §  2660.  L.  1894, 
p.  1091,  c.  503. 

Appointment  of  minor  as  ad- 
ministrator; validity  of  his  con* 
tracts  ;  avoidance.     77  Hun,  230. 

Ancillary  administration.  76 
Hun,  211. 

Resignation   of     executor  who 
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did  not  qualify ;   subsequent  let- 
ters.   8  Misc,  140. 

Proceedings  to  discover  assets 
when  action  necessary.     ^^  Hun, 
564. 

Growing  grass  goes  to  devisee 
140  M  K.  390. 

Recovery  for  causing  deced- 
ent's death  not  assets;  release  of 
claim.     142  N.  V.  200. 

Effect  of  delivery  by  alleged 
donee    to  executor.    76  Hun,  55. 

Liability  of  executor  to  judg- 
ment creditor  of  devisee,  140 
JV.  v.  368. 

Liability  for  interest.  5  Misc. 
560. 

Right  to  foreclose  and  buy  in 
real  estate ;  proceedings  for  re- 
moval,   142  A^.  v.  484. 

Allowing  expense  of  litigation 
76  Hun,  36. 

Action  between  executors.  75 
Hun,  133. 

Duty  to  sue ;  doubtful  result ; 
sale  at  auction  ;  duty  to  with- 
draw where  no  sufficient  bid.  74 
Hun,  618. 

Paying  taxes.     7  Misc.  409. 

Presentation  of  claim;    rejec 
tion  of   part;   failure  to  publish 
notice;    rejection     by    attorney; 
limitation.     77  Hun,  193. 

Claim  against  estate;  requisite 
proof.    75  Hun,  i. 

Necessity  of  presenting  claim  ; 
form.    7  Misc.  343. 

Proceeding  to  compel  payment 
of  claim  ;  dismissal ;  discretion 
to  compel  accounting.  77  Hun, 
203. 

Payment  of  judgments  against 
decedent.     8  Misc.  344. 

Payment  before  letters.  31 
Abb.  N.  C.  246. 


Establishing  debt  due  adminis- 
trator.   5  Misc.  560. 

Claim  of  administratrix  for 
board .     74  Hun,  2 1 9. 

Executor's  claim  against  estate ; 
effect  of  his  death.    6  Misc.  501. 

Judgment  for  temporary  ad- 
ministrator to  pay  over  fund. 
75  Hun,  39. 

Reference  of  claims ;  variance. 
5  Misc.  569. 

Directing  payment  of  legacy. 
75  Hun,  185. 

—  to  guardian,    7  Misc.  377. 

—  effect    of   answer.    7  Misc, 

383. 

Effect  of  overpayment  to  lega- 
tee.    140  A'.  K  421. 

Accounting;  surcharging  in- 
ventory ;  burden  of  proof;  liabil- 
ity for  good-will ;  mingling  funds. 
74  Hun,  358. 

Accounting;  administrator's 
claim  ;  limitation.     7  Misc.  264. 

Code  Civ.  Pro.,  §  2728.  amended 
to  permit  executor,  etc.,  to  peti- 
tion for  judicial  settlement  of  his 
account  after  completion  of  pub- 
lication of  notice  to  creditors. 
L.  1894,  p.  862,  c.  421. 

Accounting  out  of  court;  re- 
lease.    76  Hun,  1 28. 

Release  as  bar  to  accounting. 
141  N.  y.  544. 

Note  on  settling  an  estate  by 
contract.     31  Abb.  N.  C.  92. 

Contesting  accounts  of  de- 
ceased executor;  evidence  to 
charge  his  representatives.  74 
Hun,  205. 

Accounting;  compelling  pay- 
ment of  referee's  fees.  6  Misc^ 
171. 

Effect  of  decree  settling  ac- 
count.    140  N.  Y.  498. 
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Income  pending  administra- 
tion.   77 /^««,  219. 

Commissions  allowable.  6 
Misc.  483  ;  7  Id,  728. 

—  as  executors  and  trustees. 
77  Hun,  III. 

—  as  temporary  administrator, 
7  Misc.  262. 

Execution  against  decedent's 
estate ;  limitation.     6  Misc,  397. 

Sale  of  real  proj)erty  for  debts ; 
accounting  by  special  guardian  ; 
liability  of  sureties.     142  A'.    K 

545. 

Code  Civ.  Pro.,  §§  2749,  etc. ,  as 
to  sale  of  lands  for  debts,  etc., 
amended.    Z.  1894,  p.  1828,  c.  735 

EXTORTION. 

Attempt  to  commit.  73  Hun, 
66. 


FACTORIES. 


Inspectors  to  wear  badges.  L. 
1894,  p.  794.  c.  373. 

FACTORS. 

Liability  for  proceeds  of  sale. 
31  Abb.  N.  C.\QO\  7  Misc.  582. 

Liability  for  goods  sold  but  re- 
ceived back  in  settlement.  31 
Abb.  N,  C.  97. 

FALSE    IMPRISONMENT. 

Probable  cause  ;  termination  of 
prosecution.     73  Hun,  547. 

Arrest  upon  insufficient  infor- 
mation.   141  A^.  F.  538 ;  74  Hun, 

339- 

Arrest  at  defendant's  instiga- 
tion.    142  A^.  Y.  445. 

FENCES. 

Use  of  barbed  wire  regulated. 
L.  1894,  p.  1901,  c.  755.  I 


FERRIES. 

Restraining  interference  with 
franchise.    76  Hun,  162. 

FIRES. 

Fire  escape  on  factory  ;  negli- 
gence.   72  Hun,  535. 

FISHING. 

Ownership  of  fish ;  legislative 
control.    75  Hun,  ^72. 

FIXTURES. 

Painted  canvas  ceilings,  fix- 
tures.  8  Misc,  384;  31  Abb,  N* 
C.  387. 

FOOD. 

Action  for  penalty  under  vin- 
egar act.    73^««,453. 

Regulations  in  regard  to  con- 
densed milk  amended.  Z.  1894, 
p.  283,  c.  143. 

Manufacture  and  sale  of  imita- 
tion butter  prohibited  and  viola- 
tions of  agricultural  law  punished. 
L,  1894,  p.  870,  c.  426. 

FORECLOSURE. 

Death  of  defendant  before 
judgment.     7^  Hun,  109. 

Right  of  action  by  bondholder; 
absent  and  incompetent  trustee, 
31  Abb,  N.  C.  301. 

Answer  alleging  defendant's 
want  of  interest.    77  Hun,  380. 

Sale  in  inverse  order  of  aliena- 
tion.    77  Hun,  83. 

By  advertisement ;  when  mort- 
gage given  to  secure  liquidated 
amount.     141  A^.  Y.  302. 

Code   Civ.   Pro.,  §  2388,  as  to 
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advertisement  amended.  L,  1894, 
p.  1820,  c.  730. 

FOREIGN    CORPORATIONS. 

Right  to  make  assignment  for 
creditors.     140  N.  Y,  563. 

Right  to  hold  real  property  in 
this  State ;  effect  of  incorporators 
being  residents  of  this  State,  and 
principal  office  being  here ;  right 
to  transact  business  here.     140  N, 

y-  576. 

When  certificate  under  L,  1892, 
c.  687,  unnecessary.     7  Mtsc\  123. 

Authorized  to  take  by  devise. 
L,  1894,  p.  271.  c.  136. 

FORGERY. 

Third  degree ;  falsifying  writ- 
ing.    75  Hun,  329. 

Inducing  signature  by  fraud. 
142  N,  V.  38. 

FORMER    ADJUDICATION. 

Decision  on  motion.  73  Hun, 
281. 

Effect  of  confirmation  of  claim 
against  city.     140  JV.  V,  300. 

Effect  of  subsequently  discov 
ered  fraud.     72  Hun,  428, 

To  establish  eviction.    7  Jifisc. 

309- 

Effect  of  judgment  in  eject- 
ment.   141  N.  Y,  358. 

Effect  of  intervening  act; 
former  judgment  on  stipulation. 
141  iV.  K  366. 

Effect  of  judgment  in  summary 
proceedings.    74 //«»,  551. 

Showing  scope  of  former  judg- 
ment.   75  Hun,  147. 

Effect  of  recovery  for  misap- 
propriation of  assets  against  one 
defendant.    141  N.  Y,  437. 


Privity.    7$  Hun, ^7^;  7  MiscZ. 

Decree  refusing  probate.  31 
Add.N.  C  113. 

Effect  of  judgment  for  false  rep- 
resentations.   7  Mi'sc,  163. 

Decree  of  foreign  admiralty 
court.    142  N.  Y.  90. 

Effect  of  decree  refusing  pro- 
bate, upon  contemporaneous 
deed.    76  Hun,  98. 

Judgment  without  jurisdiction. 
142  A^.  K.  152. 

Former  recovery  for  same  cause. 
76  Hun,  308. 

Non-suit  not  a  bar.    77  Hun, 

30. 

Matters  determined  as  between 
defendants.    8  Misc,  243. 

FRAUD. 

Act  done  in  good  faith  by 
officer  of  corporation.  72  Hun, 
482. 

Effect  of  satisfying  judgment 
for  contract  obligation.  72  Hun, 
622. 

As  defense  to  action  on  con- 
tract.   6  Mi'sc,  215. 

Right  of  defrauded  seller  as 
against  attaching  creditor  of 
buyer.     140  N,  Y.  593. 

Right  to  recover  back  payment. 
73/r««,  571. 

In  organizing  corporation ; 
liability.     72  Hun,  334. 

Aged  person  ignorant  of  effect 
of  instrument;  ratification.  140 
A^.   K.  249. 

Remedy  in  case  of  sale.  72 
Hun,  428. 

In  sale  of  horse.    7  Misc.  318. 

Representations  by  vendor. 
76  Hun,  15. 

Action  for  actual  fraud ;  bur- 
den of  proof.    74  Hun,  625. 
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Right  to  rescind  sale.  8  Misc, 
86. 

False  representation  by  broker. 
8  Misc,  io6. 

Husband's  action  for  fraud  in- 
ducing marriage.     31  Abb,  N,  C 

314. 

Remedy  of  holder  of  fraudulent 
negotiable  paper,    tj  Hun,  443. 

Purchase  by  an  insolvent ; 
following  fund.  31  Abb.  N.  C 
400. 

Who  not  a  bona  fide  purchaser. 
31  Abb.  N.  C.  400 ;  Id.  410. 

Remedy  of  defraudant  seller. 
77  Hun,  531. 

FRAUDULENT  CONVEY- 
ANCES. 

Failure  to  record  deed;  trust 
deed ;  intent ;  assignment  for 
creditors.     73  Hun,  347. 

Deed  to  wife ;  reaching  pro- 
ceeds.   72  Hun,  416. 

Right  to  avoid  as  against  sub- 
sequent grantee ;  notice.  140 
N.  Y.  344. 

Confession  of  judgment.  74 
Hun,  542. 

Deed  by  insolvent  in  trust  for 
his  own  benefit.     74  Hun,  410. 

Knowledge  of  insolvency.  74 
Hun,  332. 

Voluntary  mortgage  to  relative. 
7  Misc.  596. 

By  debtor  to  relatives.  77 
Hun,  468. 

Transfer  creating  excessi  v  e 
preference  prior  to  assignm  e  n  t ; 
remedy.     142  N.  Y.  286. 

Transfer  creating  preference; 
paying  outlawed  claim.    76  Hun, 

493. 

Showing  intent ;  good  faith  of 
purchaser.     76  Hun,  540. 


Voluntary  conveyance  by  debt- 
or.   76  Hun,  557. 

L.  1858,  c.  314,  §  I,  authorizing 
executors,  etc.,  to  impeach  fraud- 
ulent transfers,  amended.  L. 
1894,  p.  1843.  c.  740. 

FREIGHT. 

When  not  earned ;  loss  of 
vessel.     142  N,  Y.  90. 

GAME. 

Disposition  of  fines  collected. 
141  A^.  Y.  239. 

Possession  of  fish  caught  in 
net.     74  Hun,  226. 

When  close  season  ends  on 
Sunday,  shooting  or  fishing  on 
Saturday  permissible.  L.  1894,  p. 
343.  c.  183. 

Game  law,  §  198,  as  to  cultiva- 
tion of  shell-fish  amended.  L, 
1894,  p.  1851,  c.  744. 

Game  law  amended.  Z.  1894, 
p.  IS93.  c.  627. 

Provision  for  distribution  of 
copies  of  game  law.  L.  1894,  p. 
1601,  c.  628. 

GIFT. 

By  savings  bank  deposit.  5 
Misc.  535. 

By  delivery  of  assignment.  141 
A^.  r.  179. 

By  investment  for  infant.  6 
Misc.  546. 

Establishing  gift  by  decedent ; 
presumption.    6  Misc.  271. 

Executory  promise  invalid. 
141  A^.  Y.  64. 

By  check.     76  Hun,  10. 

Requisite  cogency  of  evidence ; 
delivery  of  bank  books.  31  Abb. 
N.  C.  159. 
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Release  of  chattel  mortgage. 
'j'j  Hun,  96. 

Causa  mortis;  establishing. 
76  Hun,  462. 

—  of  mortgage.     75  Hun,  541. 

GRAND    JURY. 

May  be  drawn  for  only  four 
terms  of  Oyer  and  Terminer  an- 
nually, outside  of  N.  Y.  and  Kings 
counties,     L.    1894,  p.  121,  c.  50. 

May  be  drawn  for  extraordinary 
term  of  Oyer  and  Terminer.  L. 
1894.  p.  179.  c.  83. 

GUARANTY. 

Statute  of  frauds;    considera- 
tion.    Ti  Hun,  491;    Id.   506;   6 
Mist,  26;    74   ////;/,  III  ;    75  Id. 
414  ;  7  Misc.  70. 

Consideration  ;  release  of  guar- 
antor by  change.    74  Hun,  606. 

Of  payment ;  privity.  74  Hun, 
228. 

Revocation.     6  Misc.  219. 

Performance  of  condition; 
waiver.     8J//!>r.  219. 

Construction  of  agreemen  t . 
142  N.  Y.  194;  Id.  207. 

GUARDIAN   AD   LITEM. 

Appointment  for  defendant  on 
plaintiff's   application.    72  Hun, 

392. 

Substituting  at  trial.  ^^  Hun, 
491. 

GUARDIAN   AND   WARD. 

Action  for  accounting;  limita- 
tion.    73  Hun,  532. 

Considerations  influencing  ap- 
pointment.    74  Hjm,  19. 

Contract  for  occupation  of  in- 


fant's lands  by  family.  76  Hun^ 
186. 

Allowing  guardian  for  attor- 
ney's services ;  compelling  attor- 
ney to  refund.    76  Hun,  323. 

Father  cannot  appoint  testa- 
mentary guardian  during  lifetime 
of  mother,    tj  Hun,  201. 

HABEAS  CORPUS. 

Scope  of  inquiry.  75  Hun, 
278  ;  76  Id.  7. 

HEALTH. 

In  towns  having  no  competent 
physician  willing  to  accept  ap- 
pointment as  health  officer,  one 
from  neighboring  town  or  city  to 
be  appointed,  amending  public 
health  law,  §  20.  L.  1894,  p.  485, 
c.  268. 

Act  for  prevention  of  conta- 
gious diseases,  and  providing 
health  department  pension  fund 
in  N.  Y.  City.  L,  1894,  p.  1178, 
c.  55S. 

Public  health  law  as  to  destruc- 
tion of  animals  affected  with 
tuberculosis  or  glanders  amended. 
L,  1894,  p.  1690,  c.  674, 

Public  health  law  as  to  vital 
statistics  amended.  L,  1894,  p. 
1698,  c.  679. 

N.  Y.  Consolidation  Act,  §  605, 
prescribing  penalty  for  omission 
to  report  deaths,  births  and  mar- 
riages, amended.  Z.  1894,  p. 
1127,  c.  530. 

HIGHWAY. 

Abandonment  of  part  of  road. 
6  Misc,  197. 

Discontinuance  in  village.  142 
A^.  K.  146. 
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Easements  of  abutting  owner  ; 
shade  trees.    31  Abb.  N,  C,  198. 

Right  of  way  of  ambulance ; 
collision.    7  Misc.  158. 

Dedication  ;  accretion  ;  reser- 
vation.   76  Hun,  162. 

Proceedings  to  determine  ne- 
cessity ;  appeal.    77  Hun,  478. 

Reviewing  determination  of 
referees.    75  Hun,  600. 

Extending  village  street;  dis- 
continuing proceedings.    76  Hun, 

«5- 

Right  of  way  of  street  railway. 
73  Hitn,  569. 

Defective  condition.     76  Hun, 

175. 

City  authorities  authorizing  ob- 
struction ;  directing  proceedings 
for  removal.    141  yV.  Y.  320. 

County  law,  §  69,  authorizing 
towns  to  construct  highways,  etc., 
amended  verbally.  L.  1894,  p. 
320,  c.  163. 

Highway  law,  §§  83,  8  8, 
amended.     Z.  1894,  p.  611,  c.  334. 

Employment  of  State  convicts 
on  highways  permitted.  L.  1894, 
p.  483,  c.  266. 

Act  authorizing  supervisors  to 
regulate  width  of  tires  amended. 
L.  1894,  p.  1631,  c.  644. 

Highway  law,  §  97,  as  to  high- 
ways on  town  lines  amended.  L. 
1894,  p.  1817,  c.  727. 

HOMICIDE. 

Conflict  of  testimony.  73  Hun, 
203. 

Conviction  for  murder  sus- 
tained.   141  iV.  V.  185. 

Conviction  upon  circumstantial 
evidence  sustained.  140  A^.  V, 
350. 


Act  committed  in  navigation  of 
vessel.    74  Hun,  474. 

HUSBAND  AND   WIFE. 

Agreement  to  live  separate 
void.     5  M/sc.  555. 

Deed  from  husband  to  wife  sus- 
tained in  equity.     7  Afisc.  463. 

Wife's  services ;  husband's  ac- 
quiescence in  payment  to  her. 
77  Hun,  14. 

Liability  of  widow  for  funeral 
expenses.    7  Misc,  237. 

Husband's  liability  for  neces- 
saries.   7  Misc,  118. 

Husband's  liability  to  attorney 
on  loan  to  wife.    6  Misc.  60. 

Husband's  action  for  fraud  in- 
ducing marriage.  31  Abb.  N.  C. 
314. 

ICE. 

Penal  Code,  §  429,  as  to  ice 
cuttings  amended.  Z.  1894,  p, 
1899,  c.  753. 

IMPRISONMENT. 

Application  for  discharge  of 
debtor.    7  Misc.  467. 

Conditional  commutation  ;  es- 
tablishing breach.    77  Hun,  92. 

INDEMNITY. 

No  recovery  until  payment  of 
principal  claim.     7  Misc.  150. 

INDIANS. 

Indian  reservation ;  lease  to 
railroad  ;  judgment  in  ejectment. 
75  Hu9t,  396. 

Amended  constitution  of 
Seneca  nation  confirmed.  L. 
1894,  p.  800,  c.  378. 
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Care  of  pauper  Indians  regu- 
lated.   Z.  1894,  p.  887,  c.  436. 

INDICTMENT. 

Charging  offenses  in  several 
counts;  forging  and  uttering. 
140  A^.  Y.  331. 

For  advertising  counterfeit 
money.     1^0  JV.  K.  130. 

Conspiracy  to  commit  felony. 
31  Ad6.  N.  C  176 ;  7  Misc.  478. 

For  auditing  false  claim.  75 
Hun,  572. 

For  assault.  74  Hun,  241  ;  Id. 
368. 

For  manslaughter  while  man- 
aging vessel.     74  Hun,  474. 

INFANTS. 

Right  to  rescind  release.  76 
Hun,  41. 

Right  to  recover  for  use  of 
real  estate.    76  Hun,  186. 

Avoidance  of  contract.  77 
Hun,  230. 

Service  of  subpoena  in  U.  S. 
court.    77  Hun,  249. 

Ratification  of  account  of 
guardian ;  knowledge,  142  N. 
K  547. 

INFORMATION. 

Requisites,  in  excise  case.  74 
Hun,  323. 

Requisites ;  discharge  for  in- 
sufficiency.    78  Hun,  74. 

INJUNCTION. 

Practice  prescribed;  renewals. 
5  Mtsc.  488. 

Showing  irreparable  injury. 
75  Hun,  116. 

To  restrain   interference  with] 


papers  deposited  with  clerk.  72 
Hun,  633. 

Against  removal  of  municipal 
officer.    74  Hun,  167. 

Against  interference  with  prc« 
cess.     73  Hun,  610. 

To  enforce  municipal  ordin- 
ance.    75  Hun,  608. 

In  taxpayer's  action.  6  Misc. 
404. 

Against  publishing  portrait  of 
plaintiffs  child.  31  Abb.  N,  C. 
266  ;  8  M/sc.  36. 

Against  voting  contest  and  pub- 
lication of  portrait.      6  Misc.  290. 

Against  infringement  of  trade- 
mark.   7  Af/sc.  56. 

Against  infringing  name  of 
play  and  advertising  device.  8 
Misc.  379. 

Against  combination  of  em- 
ployers.    77  Hun,  215. 

Against  machinery  in  business 
building.    8   Mtsc.  478;  31   Abb, 

A^.  C337. 

Against  waste.    8  M/sc.  384. 

Mortgagee's  action  to  prevent 
waste.     31  Abb.  N.  C.  387. 

Against  diversion  of  water 
course.    77  Hun,  71. 

Against  assignee  of  agent  com- 
mingling proceeds.     7  Misc.  12^. 

Under  §  603 ;  restraining  breach 
of  contract;  establishing  rival 
business;  mandatory  injunction. 
8  Misc.  299. 

To  prevent  sale  of  collaterals. 
8  Misc,  288. 

Restraining  enforcemen  t  of 
chattel  mortgage.    77  Hun,  331. 

Refused,  in  furtherance  of  i  1- 
legal  contract.     142  A'.  K.  425. 

Enforcing  contract  restricting 
use  of  lands ;  alternative  injunc- 
tion.    74  Hun,  576. 


Digitized  by 


Google 


NEW     YORK    STATE     REPORTS. 


529 


Against  disposing  of  lease ; 
undertaking.    7  Misc.  388. 

To  restrain  improper  use  of 
leased  premises;  injunction  not 
vacated  for  failure  of  party  in  con- 
tempt.    6  Misc,  408. 

To  compel  observance  of  con- 
ditions by  lessee,     141  iV.  Y,  348. 

Restraining  employ  men  t  i  n 
other  service.     5  Misc,  490. 

Restraining  collection  of  judg- 
ment to  effect  set-off.  TJ  Hun, 
116. 

Restraining  execution  sale  of 
exempt  property,     yj  Hun,  27. 

Restraining  alleged  vexatious 
actions.      76  Hun,  ig. 

Restraining  suits  against  cor- 
poration ;  modification.    74  Hun, 

536. 

Pending  action  to  determine 
validity  of  will.     74  Hun,  370. 

To  prevent  cloud  on  title.  141 
N.  Y.  358. 

Against  operation  of  elevated 
railroad.  75  Hun,  543;  76  Id. 
283 :  Id.  486. 

To  enjoin  continuing  tres- 
pass.   76  Hun,  601. 

Assessing  damages.  74  Hun, 
395 ;  75  ^^'  191  ;  76  Id,  37 ;  8 
Afisc,  243. 

INN-KEEPERS. 

Given  lien  on  effects  of  boarder 
as  well  as  guest.  L.  1894,  p.  458, 
C253. 

INSANE    PERSONS. 

Release  of  interest  in  lands; 
ratification.     140  N.  Y,  162. 

Sale  of  lands;  purchase  price 
deeme'd  realty  ;  remedy  of  heirs. 
75  Hun,  445. 

Vol.  XXXI.— 34 


Committee  required  to  account 
for  services  or  earnings  of  in- 
competent person,  amen  ding 
Code  Civ.  Pro.,  §1341.  L,  1894, 
p.  122,  c.  51. 

Institution  for  care  of  unteach- 
able  idiots  established.  L.  1894, 
p.  806,  c.  382. 

Jurisdiction  over  imbecile  per- 
sons •  title  of  proceedings,  amend- 
ing Code  Civ.  Pro.,  §  2320.  Z. 
1894,  p.  1039,  c.  504. 

INSURANCE. 

Waiver  of  condition.  141  A^. 
Y.  219. 

Cancellation  of  policy.  gAfisc. 
6. 

Short  limitation  in  policy.  8 
Misc,  251. 

Revocation  of  agency ;  reserva- 
tion of  right  to  cancel  policy.  78 
Hun,  83. 

Marine ;  condition  of  risk ; 
notice  of  loss ;  value.  74  Hun, 
146. 

—  rights  of  insurer  after  pay- 
ment of  total  loss.     142  A^.  K.  90. 

—  marginal  clause  extending 
risk  ;Ioss  at  destination.  143 -<V. 
K.94. 

Fire ;  proofs  of  loss.  8  Misc, 
613;  143^.  ^^.  73;  75^««»83. 

—  renewal;  omitting  indorse- 
ments ;  reformation.  7  Misc, 
695. 

—  presenting  false  claim.  75 
Hun,  161. 

—  change  in  policy;  ratifica- 
tion.    74  Hun,  448. 

—  statement  as  to  occupation ; 
excepted  risks.    75  Hun,  262. 

—  appraisal  conclusive.  75 
Hun,  530. 
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—  for  mortgagee's  benefit.  141 
N,  Y.  219. 

—  condition  ;  breach  as  to  i>art 
of    insured     property.    72  Hun, 

519- 

—  condition  against  other  in- 
surance ;  waiver.   6  Alisc,  49. 

—  manner  of  occupancy ;  waiver. 
7 A  Hun,  153. 

—  assignment  after  loss; 
policy  on  firm  property;  insol- 
vency ;  waiver;  sale  on  execution. 
78  Hun,  109. 

—  waiver  of  condition  as  to 
ownership  ;  knowledge  of  agent. 
142  iV.  K  382. 

Life  ;  represe  n  t  a  t  i  o  n  s.  78 
Hun,  104. 

—  false  statement  in  applica- 
tion. 8  Misc.  491  ;  IiL  499  :  142 
N.  >'.  505;  T\  Hun,  iZy,   (>  Misc. 

9- 

—  statements  in  application  ; 
limitation.     76  Hun,  378. 

—  representation  as  to  health  ; 
mental     impairment.      75  Hun, 

595- 

—  condition  against  intem- 
perance.    8  Misc.  431. 

—  death  of  beneficiary.  8  Misc. 
506. 

—  conditional  change  of  benefi- 
ciary.    8  Misc.  320. 

—  ownership  of  policy.  73 
Hun,  365. 

—  right  of  wife  to  assign  policy. 
73  Hun,  274  ;  140  K  Y,  457. 

—  pdyment  of  premium  by 
mail.     77  Hun,  556 ;  Id,  418. 

—  non-payment  of  pre  m  iu  m 
note;  waiver  of  strict  compli- 
ance.    76  Hun,  267. 

Accident ;  exception  of  injuries 
from  inhaling  gas.  72  Hun, 
476. 


Co-operative  ;  liability  for  as- 
sessment.    75  Hun,  231. 

Assessment:  right  of  widow  to 
recover  on  policy  payable  to  per- 
sonal   representatives.      7  Misc. 

593. 

On  life  of  horse  ;  evidence ;  as- 
signment.   77  Hun,  472. 

Organising  insurance  com- 
pany ;  mandamus  to  attorney- 
general.     76  Hun,  103. 

Incorporating  company;  com- 
pelling certificate  by  attorney- 
general.     142  iV.  Y.  126. 

Insurance  lau',%  210,  amended 
to  include  those  heretofore  or- 
ganized with  capital  stock  and 
by  prohibiting  advertising  such 
capital  stock.  L,  1894.  p.  495,  c. 
271. 

—  exemption  in  §  214  extended 
to  booksellers  and  stationers' 
Provident  Association  of  the  U. 
S.     L.  1894,  p.837,c.  399. 

—  §§  261.  266  and  271.  as  to 
town  and  county  co-operative 
companies  amended.  L.  1894. 
p.  1372.  c.  609. 

—  §  1 37  as  to  licenses  amended. 
L,  1894,  p.  1378,  c.  611. 

—  §  266  as  to  town  and  county 
co-operative  insurance  amended. 
/,.  2894,  p.  1489,  c.  616. 

—  §  57  as  to  application  of 
article  amended.  L,  1894,  p. 
171 1,  c.  684. 

INTEREST. 

Rate  after  payment  into  court. 
140  A'.  Y.  227. 

Allowable  in  action  for  goods 
sold  ;  amending  verdict.  7  Afisc, 
6. 

Does  not  run  until  default.  8 
Misc,  604. 
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INTERPLEADER. 

By  motion.    6  Misc,  527. 

—  what  must  be  shown.  75 
Hun,  43. 

Code  Civ.  Pro.,  §  820,  amended 
so  as  to  permit  third  persons  to 
be  brought  in  as  co-defendants. 
Z.  1894,  p.  444,  c.  246. 


JOINT    DEBTORS. 

Joint  or  several  liability  ;  mis- 
joinder of  parties.    6  Misc,  yy. 

Levy  on  attachment  against. 
141  N,  K.  136. 

JOINT   LIABILITY. 

.    When  obligation   to   pay    for 
services  is  joint.     8  Misc.  328. 

JUDGES. 

Disqualification  by  reason  of 
relationship.     142  TV.  K.  130. 

JUDGMENT. 

Several  offers  of  judgment ;  off- 
set of  costs.    72  Hun,  626. 

Requisites  of  offer.  7  Misc, 
526. 

By  confession.     74  Hun,  50. 

Effect  as  evidence  of  judgment 
in  partition.     141  N,  Y.  395. 

Necessity  of  clerk's  signature. 
75  Hun,  147. 

Interlocutory  ;  effect,  yy  Hun, 
236. 

Of  U.  S.  court ;  service  of 
subpoena  on  infant,  yy  Hun, 
249. 

When  money  judgment  re- 
fused on  failure  to  show  right  to 


equitable  relief.  31  Abb,  N,  C. 
308. 

Severance  of  action  for  several 
libels.     31  Abb.  N,  C,  464. 

Lien  upon  interest  of  devisee 
subject  to  power  of  sale.  140  N» 
Y.  368. 

Simultaneous  liens  on  after- 
acquired  property.     73  Hun,  22. 

Lien  of  judgment  creditor; 
duration.     75  Hun,  497.     . 

Satisfaction  by  execution.  73 
Hun,  314. 

Motion  to  vacate.  8  Misc. 
490. 

Setting  aside.     7  Misc.  246. 

Motion  to  set  aside  judgment 
entered  on  consent.  7  Mtsc, 
496. 

Order  modifying  judgm  e  n  t. 
76  Hun,  404. 

Order  directing  insertion  of 
provisions,     yy  Hun,  329, 

Amending  equity  decree  to  be- 
come judgment  at  law.     y^  Hun, 

597. 

When  amendment  will  not  be 
allowed.     31  ^^^.  iV.  C.  52. 

Action  on  foreign  judgment 
directing  payment  into  court.  31 
Abb.N.  C.  137. 

Enforcing  foreign  judgment  for 
alimony.  31  Abb.  JV.  C.  235 ;  7 
Af/sc.  579. 

Action  on  foreign  judgment; 
leave  to  sue  unnecessary.  76 
Hun,  424. 

Enforcing  judgment  for  ali- 
mony against  trust  fund.  31  Abb. 
N.  C  239. 

Code  Civ.  Pro.,  §  376,  as  to  pre- 
sumption of  satisfaction  after 
twenty  years  extended  to  justice's 
judgments  docketed  under  §  3017, 
L.  1894,  p.  556,  c.  307. 
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JUDICIAL  SALE. 

Notice  to  purchaser  of  defect. 
73  Hun,  199. 

Purchaser  entitled  to  posses- 
sion ;  delay  in  delivering  deed. 
72  Hun,  370. 

Setting  aside  ;  inadeq  u  a  t  e 
price  ;  Inches,    76  Hun,  592. 

Notice  of  sale  in  cities  to  be 
published  twice  a  week  for  three 
weeks  in  daily  paper,  or  once  in 
each  of  six  weeks  in  weekly 
paper,  amending  Code  Civ.  Pro., 
§  1678.  To  take  effect  Sept.  i, 
1894,    L,  1894,  p.  480,  c.  263. 


JURISDICTION. 

Action  for  injury  to  real  prop- 
erty in  another  State.     140  iV.  Y. 

463. 

Effect  of  appearance.  7  Misc, 
122;  142  TV.  Y,  152. 

Of  State  courts  over  navigable 
waters;  crimes.  141  N,  Y.  266; 
74  Hun.  474. 

Action  by  non-resident  against 
foreign  corporation.  75  Hun, 
115. 

To  determine  validity  of  pat- 
ent.   7  Misc,  245  ;  8  Id.  27. 

Action  against  foreign  corpora- 
tion.    76  Hun,  444. 

Action  for  infringing  patent. 
142  A^.  J'.  602. 

Action  between  non-residents. 
76  Hun,  310. 

Residence  of  parties  submit- 
ting question  to  jury.  8  Misc. 
291. 

Of  superior  city  courts.    142  N. 

K.439. 
Of  N.  Y.   Common   Pleas,    in 


action  against  non-resident.  8 
Misc,  236. 

Municipal  court  of  Buffalo.  5 
Misc,  529. 

Court  of  Sessions  a  superior 
court  and  jurisdiction  presumed. 
y-^Hun,  281. 

JURY. 

Code  Civ.  Pro.,  §  1 166.  as  to 
disqualification  of  jurors  extend- 
ed to  all  courts.  L.  1894,  p.  18 16, 
c.  725. 

Code  Civ.  Pro.,  §  1042,  amend- 
ed as  to  number  of  jurors  to  be 
drawn.     L,  1894,  p.  881,  c.  434. 

JUSTICE   OF  THE   PEACE. 

Proceedings  for  removal.  77 
Hun,  518. 

Official  acts  legalized.  Z.  1894, 
p.  198,  c.  96. 

JUSTICES'  COURTS, 

Jurisdiction  ;  amount  involved  ; 
tort  and  contract.  75  Hun,  292; 
31  Abb.  N.  C  259. 

Code  Civ.  Pro.,  §  2869,  subd.  2, 
authorizing  action  in  town  or 
city  in  which  plaintiff  or  attorney 
is  at  time,  amended  by  accepting 
actions  on  claims  assigned  after 
maturity.    Z.  1894,  p.  555,  c.  306. 

Territorial  jurisdiction.  yj 
Hun,^yi\  Id.  535. 

When  judgment  cannot  be  en- 
tered without  proof.  8  Misc, 
104. 

Mistake  disregarding  mistake 
in  verdict,    yy  Hun,  589. 

Replevin  in.     yy  Hun,  529. 

Transcripts  to  be  filed  within 
six  years  after  rendering  of  judg- 
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ment,  amending  Code  Civ.  Pro.,  § 

3017,    L,  1894,  p.  S57»  c.  307. 
Appeal  for  new  trial ;  offer  of 

judgment ;  costs.    6  Misc,  203. 
Costs  on  appeal.     73  Hun,  595 
Effect  of    reversal    by  county 

court,   7  Misc.  473. 

LACHEa 

In  suing  surviving  partner.  141 
N.  v.  437. 

LANDLORD    AND  TENANT. 

Presumption  from  continued 
occupation;  renting  from  co-ten- 
ant.   72  Nun,  474. 

Holding  over ;  covenant  to  sur- 
render in  good  order.    9  Mi'sc,  42. 

Breach  of  agreement  inducing 
lease.    7  M/sc.  431. 

Agreement  to  farm  on  shares ; 
title  to  crops.  31  Add,  N.  C.  224; 
75  Hun,  214. 

Right  to  vacate  dilapidated 
premises.     8  Mtsc,  yyz. 

Action  to  recover  for  excess  of 
steam   used   by  tenant.      8  Mtsc, 

325. 

Tenancy  at  will ;  notice  to  ter- 
minate.    8  Misc.  350. 

Damages  for  holding  over  by 
sub-tenant.     8  Misc,  430. 

Note  on  contracts  for  farming 
on  shares.     31  Abb,  N.  C  219. 

—  damages  from  sale.  75  Hun, 
227. 

Landlord's  liability  for  neglect 
to  secure  door  resulting  in  theft. 
7  Misc.  687. 

Landlord  not  liable  for  injury 
from  ice  on  stoop  or  sidewalk. 
6  Misc,  301. 

License  to  enter  to  protect  walls. 
141  N,  Y.  6. 


Action  for  rent;  interference 
with  use  by  Board  of  Health.  7 
Misc,  490. 

Action  for  rent ;  outstanding 
lease  to  another.     8  Misc.  525. 

Eviction  as  defense  tb  rent.  8 
Misc.  307. 

Constructive  eviction.    6  Misc, 

531. 

—  dilapidation.     8  Misc.  306. 

Holding  over ;  effect  of  evic- 
tion.    77  Hun,  198. 

Surrender ;  acceptance  of  key  ; 
re-entry ;  eviction  ;  breach  of 
covenant.     7  Misc.  722. 

LARCENY. 

When  note  not  the  subject  of 
larceny.    74  Hun,  96. 

Sufficiency  of  evidence.  31 
Abb.  N.  C,  227. 

LEASE. 

Covenant  for  renewal;  sub- 
lease.    140  A'.  V.  107. 

Covenant  for  renewal ;  notice. 
72  Huft,  607. 

Option  for  renewal  of  sub- 
lease ;  assignment  of  principal  re- 
lease.   6  Misc.  394. 

Acceptance  of  offer.  7  Misc. 
680. 

When  term  commences ;  right 
of  renewal.    76  Hun,  67. 

Effect  of  surrender  of  lease  and 
acceptance  of  new.     76  Hun,  302. 

Lease  by  life  tenant  terminates 
at  his  death.     6  Misc.  yj7. 

Breach  creating  forfeiture ;  con- 
struction.    77  Hun,  18. 

Provision  limiting  use;  term- 
ination for  breach  ;  summary  pro- 
ceedings.    8  Misc.  184. 

Condition  against  using  prem- 
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ises     for    improper     purposes ; 
waiver  of  forfeiture.    6  Misc,  408. 

Covenant  by  tenant  to  comply 
with  orders  of  health  board.  9 
Misc,  48. 

Right  of  one  of  several  lessors 
to  recover  rent.     6  Misc.  41 3. 

Termination  of  lease  to  church  ; 
ejection  of  pastor.    73  Hun,  540. 

Cancellation  by  foreclosure  of 
prior  mortgage.     6  Misc,  538. 

Provision  giving  a  lien  for 
rent ;  title  to  brick  under  lease  of 
yard.     140  iV.  K.  175. 

Lease    for    unlawful  purposes 
void ;  rent  not  recoverable ;  knowl 
edge  of    purchaser.     140  N,    Y. 

364. 

Renewal  of  lease  and  guaranty. 
7  Misc,  186. 

By  camp  meeting  association 
subject  to  future  regulations  ; 
reasonableness.     141  N,  K.  348. 

Extrinsic  promise  to  make 
alterations.    7  Misc.  31 1 . 

Reservation  of  right  to  sell.  31 
Add.  N,  C.  210. 

Lessee  precluded  from  challeng- 
ing title.     8  Misc.  268. 

Note  on  contracts  for  farming 
on  shares.    31  Add,  N.  C,  219. 

LEGATEES,  DEVISEES,  ETC. 

Action  to  charge  devisee  with 
debt.     73  Hun,  430. 

Liability  of  residuary  legatee  in 
possession.    76  Hun,  92. 

Requisites  of  action  by  creditor 
against  legatees.    77  Hun,  244. 

LEGISLATURE. 

Power  to  regulate  compensation 

of  State  laborers.     1^2  N.  K  loi. 

Legislative  law,  §  10,  as  to  com- 


pensation of  officers  and  employ- 
ees amended.    L.  1894,  p.  95s,  c. 

473. 

Legislative  law,  f  13,  as  to 
officers  remaining  after  adjourn- 
ment amended.  Z.  1894,  p.  1077,, 
c.  491- 

LIBEL. 

Charging  married  woman  with 
eloping  libellous  per  se  ;  malice ; 
punitive  damages.    6  Misc.  162. 

What  is  libellous  per  se.  74. 
Hun,  239 ;  76  /^/.  314  ;  Id.  488. 

Severance  of  action.  31  Abb. 
N.  C,  464. 

Averment  and  proof  of  plaint- 
iff's good  character.  142  N,  V, 
598. 

Action  by  corporation.  73 
Hun,  8i. 

Penal  Code,  §  254iz,  punishing^ 
the  furnishing  of  libellous  inform- 
ation for  publication  amended. 
L.  1894,  p.  1592,  c.  626. 

LIBRARIES. 

Act  in  relation  to  funds  for- 
merly in  custody  of  court  of 
chancery  amended.  L.  1894,  p. 
1697,  c.  678. 

LIEN. 

Of  bankers  for  advances.  31 
Add.  N.Ci;  Id,  3. 

LIMITATION   OF    ACTIONS. 

What  law  applies.    6  Mis^  35. 

Concurrent  remedies  in  law 
and  equity.    73  Hun,  109. 

Effect  of  debtor's  death.  140 
a:  Y,  409. 

Absence  from  State.  75  Hun, 
309;  74 /i/.  412. 


Digitized  by 


Google 


NEW    YORK    STATE    REPORTS. 


535 


Part  payment;  running  account. 
140  N,  K.  150;  141  Id,  489. 

Attempt  to  commence  action  ; 
death  of  party.     141  N.  Y.  409. 

To  charge  devisee  with  debt 
73/f««,  430. 

To  compel  guardian  to  ac- 
count.   73  Hun,  532. 

For  moneys  collected.  141  N, 
Y.211, 

Action  on  official  bond.  7 
Mtsc.  629. 

On    canal    contractor's    bond, 

75  Hun,  220. 

Against  trustee  by  implication 
74  Hun,  625. 

Husband's  action  for  injuries 
to  wife.    7  Aftsc.  I. 

Action  based  on  mistake  or 
fraud.     7  Aftsc.  444, 

To  enforce  lien  of  legacy  ;  con- 
current remedies.    75  Hun,  377. 

Foreclosure  of  mortgage ;  pay- 
ments.    76  Hun,  32. 

Partnership  accounting.  142 
.v.   F.  316. 

Equitable  action  against  liqui- 
dating partner.     142  iV.  K  1. 

Against    foreign    corporation. 

76  Hun,  444. 

To  recover  legacy.  76  Hun, 
92. 

Creditor's  suit.     142  N.  Y.  534. 

Code  Civ.  Pro.,  §  382,  subd.  7, 
prescribing  six  year  limitation, 
amended  to  exclude  justice's 
judgment  where  transcript  has 
been   filed.     Z.    1894.  p.   556,  c. 

307. 

Proceedings  under  special  stat- 
ute.    74  Hun,  294. 

LITERARY   PROPERTY. 
Work  of  employee.     142  A^.  Y. 
62. 


LOTTERIES. 

Corporate    bonds    redeemable 
as  drawn  by  lot.     73  Hun,  131. 


MAGISTRATES. 

Examination  need  not  be  pub- 
lic.   6  Mtsc,  568, 

Duty  in  criminal  case.  75  Hun, 
278. 

Continuing  trial  before  an- 
other.   74  Hun,  336 ;  76  Id.  7. 

MAIMING. 

Tattooing  or  disfigurement 
resulting  from  hazing  prohibited. 
Z,  1894,  p.  482,  c.  265. 

MALICIOUS   PROSECUTION. 

Probable  cause.  5  Misc.  552 ; 
74  Hun,  432. 

Effect  of  conviction  on  plea  of 
guilty,     y  Misc.  6^1. 

Action  against  corporation  for 
prosecuting  civil  action ;  burden 
of  proof.     142  A^.  Y.  492. 

Second  attempt  to  indict,  yy 
Hun,  131. 

In  bringing  civil  action.  142 
A^.   r.  580. 

MANDAMUS. 

To  inferior  tribunal.     72  Hun, 

394. 

To  public  officer ;  discretionary 
act.     141  A^.  Y.  330. 

To  attorney-general ;  judicial 
action.     76  Hun,  103;   Id.  112. 

To  supervisors  ;  alterna  t  i  v  e 
visit ;  demurrer.  142  N.  K. 
271. 
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MARRIAGE. 

Validity  where  former  spouse 
discovered  to  be  living.  31  AM. 
A'.  C,  73. 

Evidence  to  establish.  76  ffun, 
200 ;  7  Af/sc.  547. 

Induced  by  fraud;  remedies. 
31  .-m.  N,  C.  314 ;  /'/.  325. 

MASTER    AND   SERVANT. 

Stipulations  binding  servant 
after  dismissal.    6  Af/sc.  310. 

Modification  of  hiring  as  to 
salary ;  discharge.     73  Nun,  496. 

Recovery  by  servant  having 
right  to  leave  at  any  time.  6 
Af/sc,  152. 

Agreement  providing  penalty 
for  leaving  employment.  6  Misc. 
107. 

Finding  as  to  terms  of  employ- 
ment upon  conflicting  evidence. 
-JZHun,  138. 

Justification  for  discharge.  6 
Misc.  loi. 

Right  of  recovery  for  d  i  s- 
charge ;  statute  of  frauds.  72 
Hun,  628. 

Presumption  as  to  continued 
employment.     y6  Hun,  17Z, 

Literary  property;  in  work  of 
employee.     142  N,  K.  62. 

Action  for  wrongful  discharge. 
8  Misc.  91. 

—  custom  as  to  notice,  8  Misc. 
269. 

Note  on  damages  for  wrongful 
discharge.    31  Abb.  N.  C.  348. 

Justification  of  discharge  of 
traveling  salesman.     8  Misc.  333. 

Liability  for  fraud  of  employee. 
8  Misc.  261. 

Liability   for    injuries.       Mail 


crane  erected  near  track.  75  Hun, 
582. 

Duty  of  employer  ;  delegation : 
risk  of  service.    77  Hun,  389. 

Employer's  indemnity  ;  right  of 
injured  employee  thereto.  7  Misc. 

513. 

Liability  to  contractor's  em- 
ployees for  negligence  of  servant. 
8  Misc.  433. 

Duty  to  hire  competent  fellow- 
servants;  habitual  violation  of 
rules.    77  Hun,  519. 

Injury  to  person  assisting  ser- 
vant.    77  Hun,  77. 

Injury  to  servant ;  disobedience 
of  orders.    77  Hun,  69. 

Liability  to  servant  for  failure 
to  provide  safeguards  required  by 
statute.     31  Abb.  N.  C.  289. 

Liability  of  general  assignee  of 
employer.     31  Abb.  A'.  C.  342. 

Making  provision  for  repairs  to 
machinery ;  senant  attempting  to 
repair.     142  .V.  Y.  106. 

Duty  of  master  under  Z.  1890. 
c.  398  ;  risks  of  employment.  75 
Hun,  323. 

Injury  from  falling  elevator. 
74//««.  455. 

Injury  to  employee  operating 
machine;  risks  assumed.  7  Misc. 
8. 

Duty  to  guard  machinery  under 
L,  1890,  c.  398.    75  Hun,  283. 

Injury  from  collapse  of  bin.  75 
Hun,  605. 

Duty  to  furnish  safe  appliances ; 
duty  of  inspection.    6  Misc.  328. 

Defective  implements ;  promul- 
gation of  rules.    73  Hun,  27a 

Using  locomotive  with  out 
proper  appliances.    72  Hun,  545. 

Insufficient  roof  to  sustain  fall- 
ing ice.     72  Hun,  485. 


Digitized  by 


Google 


NEW     YORK    STATE     REPORTS. 


537 


Defect  of  railroad  bridge.  72 
Hun,  ^12. 

Failure  to  maintain  statutory 
appliances ;  contributory  negli- 
gence.   72  Hun,  403. 

Negligence  of  train  despatcher. 
74  Hun,  1 50. 

Injury  from  defective  boiler. 
73  Hun,  467. 

Duty  to  furnish  safe  place.  77 
Hun,  559 ;  9  Misc.  S;  6  Id.  441  ; 
31  Add.  JV.  C.  246. 

Duty  to   furnish  proper  appli 
ances.    142  JV.  K.  31  ;  8  Af/sc.  366; 
/</.  21 1  ;  76  Hun,  575  ;  /ti.  579. 

Defective  apparatus ;  assumed 
risks.     75  Hun,  350. 

Unsafe  scaffpld.  31  Add.  N.  C. 
426  ;  77  Hun,  74;  76  Id.  482. 

Failure  to  prescribe  rules ;  to 
instruct.  75  Hun,  209;  72  Id. 
467  ;  140  ^V.  Y.  450. 

Risk  incident  to  employment ; 
act  of  fellow-servant.  6  Misc.  322 ; 
72  Hun,  442 ;  5  Misc.  537. 

Negligence  of  fellow-servant.  6 
Misc.  105;  Id.  127;  Id.  263;  Id. 
98;  142  N.  K.  31  ;  8  Misc.  3  ;  142 
N.  K416. 

—  employee  of  consignee.  74 
Hun,  115. 

MECHANICS   LIEN. 

Sub-contractor  purchasing  in- 
terest of  his  partner  ;  forfeiture  by 
contractor;  waiver.  140  N.  Y. 
356. 

Severance  of  contract  with  joint 
contractors ;  lien  for  material 
furnished  one.    72  Hun,  417. 

Liability  of  owner.  73  Hun, 
564. 

Assignment  of  contract ;  lien 
of  assignee.    7  Misc.  20. 


Assignment  of  claim  ;  priorities; 
amendment.    75  Hun,  369. 

Effect  of  agreement  to  take 
notes.     7  Misc.  79. 

Death  of  owner.     7  Misc.  403. 

By  sub-contractor  ;  abandon- 
ment by  contractor ;  costs.  75 
Hun,  503. 

Right  of  sub-contractors ;  as- 
certaining amount  due;  lis  pen- 
dens.     7  Misc.  609. 

Contract  to  be  performed  out- 
side of  State.     8  Misc.  234. 

Name  of  owner ;  description  of 
property.     7  Misc.  532. 

Effect  of  failure  to  serve  notice. 
7  Misc.  677. 

False  statement.    76  Hun,  449. 

Service  of  notice  on  owner  un- 
necessary.    31  Add.  N,  C.  297. 

Satisfaction  and  restoration.  7 
Misc.  543. 

Foreclosure  where  bond  has 
been  given.    71  Hun,  171. 

—  personal  judgment.     7  Misc. 

37. 

—  limitation  ;  delivery  to  sheriff. 
77  Hun,  23. 

—  extent  of  relief.  78  Hun, 
52. 

Payment  into  court.  76  Hun, 
60. 

Right  to  have  issues  tried  by 
jury.     6  Misc.  ^i. 

MEDICAL   SOCIETIES.- 

Incorporation  of  existing  medi- 
cal societies  regulated.  L.  1894, 
p.  874,  c.  430. 

MESSENGER      COMPANIES. 

Liable  as  carriers  for  act  of 
messenger;  limitation.  31  Add, 
X.  C.  147  ;  6  Misc.  534. 
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MILITIA. 

Military  Code,  ff  17,  60.  125, 
and  242,  amended.  L,  1894,  p. 
813,  c.  389. 

Title  ol  Militaxy  Code  amended. 

L.  1894.  p.  940,  c.  457. 

Military  Code  amended.  Z. 
1894.  p.  ii75»c.  554. 

Penal  Code,  §  640,  subd.  14, 
amended,  and  §§  674^2,  674^,  674^, 
674//,  and  674^,  as  to  military 
otienses  enacted.  L.  1894,  p. 
1153,0.551. 

MINES. 

Act  in  relation  to  mines.  Z. 
1894,  p.  1852,  c.  745- 

MISTAKE. 

Avoiding  release  ;  ignorance  of 
rights;  estoppel  by  delay.  141 
N,  K  35. 

MONEY     PAID,     RECEIVED, 
ETC. 

Payment  by  mistake  inuring  to 
defendant's  benefit.     6  Misc,  450. 

Money  paid  on  judgment ; 
fraud.     74  Hun,  429. 

Action  to  recover  back  tax.  'J^ 
Hun,  182. 

Right  to  recover  back  volun- 
tary payment.     143  A^.  K.  i. 

Money  paid  by  mistake ;  over- 
payments.   Tj  Hun,  598. 

MORTGAGE. 

Parol  contract  to  give  mort- 
gage; consideration.  72  Hun^ 
526. 

Authority  of  trustee  to  satisfy. 
73  Hun,  90. 


Cancellation  for  usury.  75 
Hun,  212. 

Right  to  redeem  from  pur- 
chaser at  foreclosure  sale.  6 
Misc,  185. 

Right  of  mortgagee  to  award. 
6  Misc,  429 ;  ///.  431  ;  142  A'.  K 
307. 

Right  of  mortgagee  of  deced- 
ent's lands  as  against  creditors 
and  legatees.    74  Hun,  273. 

To  secure  indorser ;  perform- 
ance of  agreement.  141  A'.  K. 
302. 

Corporate  mortgage ;  right  to 
foreclose.     7  Misc,  358. 

Collateral  agreement  controls ; 
interest  while  claim  unliquidated. 
'jd  Hun,  318. 

Right  to  enforce  on  default  in 
paying  interest ;  tender.    76  Hun„ 

325- 

Provision  for  advances ;  remedy 
against  assignee.     142  N,    Y.  164. 

Interest  clause;  relief  from 
default ;  waiver.     77  Hun,  380. 

Action  to  cancel ;  assignment ; 
notice.    31  Abb,  N,  C.  308. 

Payment  by  rendering  services. 
6  Misc,  469. 

Code  Civ.  Pro.,  §  1404,  amended 
by  omitting  provision  invalidat- 
ing mortgages  on  homesteads^ 
and  inserting  provision  permit- 
ting husband  and  wife  jointly 
conveying  and  mortgaging,  L^ 
1894,  p.  365,  c.  202. 

MOTIONS    AND    ORDERS. 

Right  to  renew^.     5  Misc.  488. 

Entry  of  order  after  death  of 
party.     6  Misc,  50,  52. 

Notice  of  motion  must  specify 
irregularity,    7  Misc,  497. 
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Motion  to  set  aside  order ;  limi- 
tation ;  delay;  affidavits  by  incom- 
petent witness.  31  Abb,  N.  C, 
416. 

Power  of  special  term  in  direct- 
ing as  to  appeal  papers.  31  Abb. 
N.  C\  167. 

MUNICIPAL  CORPORA- 
TIONS. 

Ordinance  prohibiting  "  con- 
cert "  or  "  entertainment "  con- 
strued.    8  Misc.  348. 

N.  Y.  Consolidation  act,  §  1929, 
as  to  election  advertising  amend- 
ed.    L.  1894,  p.  1722,  c.  690. 

Contracts  for  purification  of 
water  authorized.  Z.  1894,  p. 
1678,  c.  667. 

Aiding  Inebriates'  Home.  74 
Hun,  39. 

N.  Y.  Consolidation  act,  §  66,  as 
to  publication  of  notices  amend- 
ed.    L.  1894,  p.  1 103,  c.  515. 

Brooklyn  building  law  amend- 
ed.    Z.  1894,  p.  1008,  c.  481. 

N.  Y.  Consolidation  act,  §  714, 
as  to  wharf  structures  amended. 
Z.  1894,  p.  961,  c.  478. 

Provisions  of  N.  Y.  Consolida- 
tion act  as  to  street  cleaning  de- 
partment amended.  Z.  1894,  p. 
776,  c.  368. 

N.  Y.  Consolidation  act,  §§  708, 
710,  as  to  street  cleaning  amended. 
Z.  1894,  p.  1739,  c.  697. 

Dressing  and  carving  stone  for 
State  or  municipal  works  regu- 
lated.   Z.  1894,  p.  506,  c.  277. 

Grant  of  franchise ;  cancella- 
tion ;  rescission.     8  Misc.  61. 

Appropriation  for  certain  soci- 
eties in  N.  Y.  City.  Z.  1894,  p 
60,  c.  25,  amending  N.  Y.  Consoli- 
dation act,  §  194. 


Erection  of  monuments  in  N. 
Y.  City  authorized.  Z.  1894,  p. 
350,  c.  190. 

Regulation  of  peddling;  what 
constitutes  peddling.  1^0  N,  V. 
187. 

Liability  for  defective  sidewalk. 
6  Misc.  583;  74  Hun,  73;  77 
Id.  41 1  ;  Id.  440 ;  Id.  459 ;  Id. 
524. 

—  for  obstruction  in  street.  74 
Hun,  4S^. 

—  for  icy  sidewalk.  74  Hun, 
306;  72  Id.  541. 

—  open  sewer  man-hole.  72 
Hun,  489. 

—  tripping  over  curbstone.  74 
Hun,  136. 

—  for  nuisance ;  legislat  i  v  e 
authority.     140  N.  Y.  207. 

—  for  defective  condition  of 
premises.     7  Misc.  645. 

—  for  change  of  grade.  142  N, 
V.  118. 

—  unguarded  obstruction  in 
street ;  notice  of  intention  to  sue. 
77  Hun,  33. 

—  for  act  of  police  officer ; 
illegal  arrest.     76  Hun,  390. 

Duty  of  lighting  streets  ;  divis- 
ion fense  in  park.     8  Misc.  409. 

Municipal  bonds  stolen  before 
delivery  invalid.     73  Hun,  590. 

Notice  of  claim.     72  Hun,  489. 

Presentation  of  claim  against 
city  of  Brooklyn.  Z.  1894,  p. 
1 31 2,  c.  568. 

Effect  of  confirmation  of  claim 
against  city.     140  N.  Y.  300. 

Liability  to  pay  over  fines  col- 
lected.   78  Hun,  40. 

Recovery  over  against  con- 
tractor's sureties.     77  Hun,  241. 

Time  for  veto  by  mayor.  75 
Hun,  524. 
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Changing  resolution ;  neces- 
sary notice.     78  I/un,  87 

Rules  of  Common  Council ; 
change ;  removal  of  president. 
74  Hurt,  167. 

Board  of  Education  in  N.  Y. 
City  has  no  power  to  fine  teacher. 
143  -V.  >'  62. 

N.  Y.  Consolidation  act.  §  1028, 
amended  by  adding  subd.  7,  as  to 
teachers'  retirement  fund.  L. 
1894,  p.  527,  c.  296. 

N.  Y.  Consolidation  act,  §  76,  as 
to  clerk  of  Board  of  Aldermen 
amended.  L.  1894.  p.  11 16,  c. 
522. 

N.  Y.  Consolidation  act,  §  519, 
as  to  retirement  of  members  of 
fire  department  amended.  Z. 
1894,  p.  168,  r.  73. 

Qualifications  of  inspector  of 
plumbing.     6  M/sc.  404. 

Salaries  in  Brooklyn  fire  de- 
partment.    73/^««,  583. 

Head  of  department  in  Brook- 
lyn may  increase  salary  of  clerk. 
8  Misc.  593. 

Removal  of  officer;  holding 
two  offices.     76  Hun,  146. 

Removal  of  policeman.  7  Afz'sc. 
292  ;  Id.  278  ;  77  Hun,  548. 

—  of  employee  of  health  board. 
76  Hun,  5. 

—  injunction.     74  Hun,  167. 
Tax- payer's  action  to  restrain 

official  act.     74  Hun,  3. 

Assessment  for  street  improve- 
ment.    75  Hun,  603. 

Award  for  street  opening.  76 
Hun,  209. 

Award  ;  right  of  mortgagee.  1 42 
A^.  v.  307. 

Assessment  for  sidewalk.  142 
J\r.  v.  118. 

Assessment   for  changing  the 


grade  of  street ;  proceedings.  76 
Hun,  346. 

Relief  against  illegal  assess- 
ment.    77  Hun,  225  ;  8  Misc.  178. 

N.  Y.  City  ;  street  openings  in 
23rd   and   24th  wards.     74  Hun, 

561. 

Award  for  street  opening  in  N. 
Y.  City;  occupation  by  owner. 
73  Hun,  43. 

Z.  1892,  c.  339,  relating  to  Park 
Avenue  improvement  constitu- 
tional.    73  Hun,  46. 

N.Y.  Consolidation  act,  §  454,  as 
to  fire  regulations  amended.  L. 
T894,  p.  445»c-  247. 

Assessments  in  23rd  and  24th 
wards  of  N.  Y.  City  may  be  paid 
in  installments.  Z.  1894,  p.  1136, 
c.  538. 

Act  providing  for  compensation 
for  change  of  grade  of  streets  in 
23rd  and  24th  wards  in  N.  Y.  City 
amended.  L.  1894,  p.  1307,  c 
567. 

NAMES. 

Use  of  fictitious  name.     6  Misc. 

33. 

Notice  of  presentation  of  peti- 
tion by  corporation  for  change  of 
name  to  be  published  "  once  in 
each  week  for  six  successive 
weeks,"  and  affidavit  of  publica- 
tion to  be  filed  within  forty  in- 
stead of  twenty  days  after  the 
making  of  the  order;  previous 
proceedings  not  to  be  invalidated 
by  reason  of  non-filing  within 
twenty  days.  Z.  1894,  p.  481,  c. 
264,  amending  Code  Civ.  Pro.,  §§ 
2413.2415. 

NATIONAL    BANKS. 
Subject    to    State    legislation; 
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preference  of  savings  bank.    73 
Hun,  357. 

Distribution  of  assets  by  re- 
ceiver ;  recognizing  priorities ; 
preference  of  savings  bank.  142 
iV.  K  590. 

NATURALIZATION. 

Native  of  Barmah  not  eligible. 
7  Afisc,  471. 

Vacating  order.  31  Abb^  N,  C, 
416  ;  8  Misc,  482. 

NEGLIGENCE. 

Independent  contractor.  tj 
Hun,  559. 

Presumption  from  accident.  75 
Hun,  578. 

Sparks  from  locomotive.  140 
N.  Y,  308  ;  142  Id,  II  ;  75  Hun, 
216. 

In  furnishing  fire  extinguisher; 
effect  of  employing  contractor. 
72  Hun,  562. 

In  respect  to  fire  escape.  72 
Hun,  535. 

Careless  management  of  horse 
car.  31  Abbs  N,  C,  56 ;  7  Misc. 
285  ;  8  Id,  449 ;  Id.  450. 

In  operating  street  railway.  75 
Hun,  273. 

Overcrowded  car.  73  Hun, 
567. 

Pushing  passenger  from  ele- 
vated railroad  car.     y  2  Hun,  $12. 

Injury  to  passenger  on  open 
street  car  striking  column  of  ele- 
vated railroad.  6  Misc,  298 ;  7 
Id,  234. 

Operating  steam  street  rail- 
way.    73  Hun,  569. 

Defect  in  tract  causing  car  to 
jolt.    6  Misc.  260. 

In  running  over  child.  8  Misc. 
601  ;  73  Hun,  26,37. 


Careless  driving.      6   Misc.  3 ; 

7  Id.  452. 

Driving  over  bicycle.  7  Misc. 
685. 

Running  over  dog  by  electric 
car;  contributory  negligence  of 
owner.     72  Hun,  604. 

Railroad ;  providing  safe  sta- 
tions.     74  Hun,  42. 

Safe  place  to  enter  train.  73 
Hun,  562. 

Liability  for  injury  from  blast- 
ing. 140  A^.  K.  267;  143  Id. 
90. 

Protecting  open  coal  hole.  6 
Misc,  339. 

Unguarded  canal  bridge.  141 
A^.  y,  246. 

Article  falling  from  elevated 
railroad.    6  Misc.  295. 

In  sending  telegraphic  mes- 
sage.   6  Misc.  221. 

Liability  to  tenant  below  for 
overflow  of  water.    6  Misc.  1 38 ; 

8  Id.  310. 

Improper  exit  from  steamboat. 
7^  Hun,  150. 

In  backing  horse  on  dock.  73 
Hun,  105. 

Running  car  past  station.  6 
JUisc.  I. 

Injury  to  stranger  from  defec- 
tive railroad  car.     72  Hun,  611. 

Of  banker  loaning  on  forged 
collateral.     141  A'.  K  100. 

Duty  of  landlord  of  tenement 
house.     7  Misc,  1 1 3. 

Absence  of  brake  from  express 
wagon.     7  uMisc,  103. 

Liability  of  charterer  of  vessel. 

7  Misc.  119. 

Collision  between  steam  vessels. 

8  Misc.  460. 

Maintaining  falling  gate.  75 
////;/,  579. 
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Collision  with  ambulance.  7 
Misc,  1 58. 

Engine  blowing  steam  at  cross- 
ing.    74  Hun,  198. 

Backing  train  at  crossing.  76 
Hun,  29. 

Railroad  constructing  sluice 
way  through  road  bed.  75  Hun, 
422. 

Signals  at  railroad  crossing.  75 
Hitn,  381. 

Protecting  railroad  crossing ; 
absence  of  cattle  guard.    75  Hun, 

527. 

Of  sleeping-car  company  in 
failing  to  maintain  proper  con- 
veniences.    76  Hun,  44. 

In  maintaining  temporary 
bridge  over  excavation.  7  Misc, 
440. 

Uncovered  hole  in  area.  7 
Misc.  61. 

Unguarded  excavation.  8  Misc. 
496;  Id.  48;  7  Id.  272. 

Death  resulting  from  miscalcu- 
lation in  driving  under  beam.  7 
Misc.  289. 

Liability  of  store-keeper  for 
mischievous  act  of  employee.  31 
Abb.  N.  C.  281 ;  7  Misc.  639. 

Collision  between  truck  and 
electric  car.    8  Misc,  41. 

In  failing  to  stop  train.  8 
Misc.  I. 

Using  implement  suggested  by 
person  injured.     76  Hun,  289. 

Permitting  projection  from 
dock  injuring  person  on  approach- 
ing float.     76  Hun,  296. 

Collision  between  steam  ves- 
sels;  signals,     jy  Hun,2S^. 

In  towing  vessel.  7  Misc. 
656. 

In  protecting  trolley  wires.  761 
Hun,  136.  1 


Act  of  contractor.    142  A^.    V, 

134. 

Liability  of  contractor  and 
third  person.     76  Hun,  54. 

Liability  for  injury  to  horse 
taken  on  trial.    8  Misc,  452. 

Use  of  firearms,      "jj  Hun,  360. 

Liability  of  owner  of  premises. 
142  A'.  K.  439. 

Railroad  failing  to  suspend  traf- 
fic during  storm.     142  A^.  Y,  377. 

Obstruction  in  river  in  approach 
to  wharf.     142  A^.  V.  564. 

Obstruction  on  railroad  plat- 
form ;  active  mail-agent.  77  Hun, 
414. 

In  floating  logs.     77  Hun,  429. 

In  driving  team.     8  Afisc.  532. 

Dangerous  structure ;  trespass- 
ing.   7^  Hun,  I. 

Contributory  ;  proximate  cause. 
7  Misc,  103. 

—  in  running  engine,  74  Hun, 
162. 

—  crossing  street.  75  Hun, 
151  ;  7  J//j^.  493. 

—  crossing  railroad.  74  Hun, 
198  ;  72  Id.  431  ;  73  Id,  32  ;  74  Id, 
141. 

—  child  crossing  railroad.  76 
Hun,  29. 

—  driving  in  front  of  cable  car. 
6  Misc,  382. 

—  switching  cars.  74  Hun, 
115. 

—  entering  street  car.  6  Misc. 
34. 

—  riding  on  step  of  street  car. 
72  Hun,  465  ;  31  Abb,  N,  C.  56. 

—  leaving  street  car.     76  Hun, 

233. 

—  boarding  moving  train,  9 
Misc,  57, 

—  standing  between  tracks; 
i  n fan  t  sui juris,    8  Misc,  463. 
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—  in  approaching  revolving 
shaft.    8  Misc.  416. 

—  in  driving  along  track.  8 
Misc,  362. 

—  riding  on  platform  of  ele- 
vated car.     8  Misc,  305. 

—  in  driving  across  track.  8 
Misc.  313. 

—  in  operating  machine.  31 
Abb.  N.  C.  289. 

—  in  stepping  into  hole  in  side- 
walk.    77  Hun,  1 37. 

—  crossing  in  front  of  cable 
•car;  collision.     9  Misc.  51. 

—  riding  on  step  of  electric 
car.     78  Hun,  13. 

—  child  playing  in  street.  78 
Hun,  I  ;  8  Misc.  48. 

—  of  infant.     77  Hun,  41 1. 

—  of  boy  sui  juris.   77  Hun,  77. 
Imputed  negligence  of  parent. 

75  Hun,  455. 

Action  against  foreman ;  con- 
tributory  negligence.      75   Hun, 

437- 

NEW    TRIAL. 

For  erroneous  expressions  by 
trial  judge.     72  Hun,  611. 

Verdict  against  evidence.  6 
Misc.  260 ;  74  Hun,   566 ;  75  Id. 

243- 

For  insufficient  evidence; 
terms.     77  Hun,  395. 

Where  judgment  used  as  evi- 
dence has  been  reversed.  75 
Hun,  1 38  ;  76  Id.  60. 

Surprise  and  newly  discovered 
evidence.  73  Hun,  195 ;  9  Misc. 
61  ;  74  Hun,  99;  8  Misc.  544. 

Cumulative  evidence.  73  Hun, 
514. 

For  false    testimony.     142   N. 

Newly  discovered  evidence  in 
criminal   case;     court    may    ex-l 


amine  affiants,  amending  Code 
Crim.  Pro.,  §  465,  subd.  7.  L. 
1894,  p.  494,  c.  270. 

In  criminal  cases ;  insufficient 
evidence.     31  Abb.  N.  C.  227. 

Excessive  damages.  31  Abb. 
N.  C.  426. 

Terms  of  granting.     76  Hun, 

4^. 

Motion  upon  minutes.     31  Abb. 

N.aee;  id  373- 

NOTARY    PUBLIC. 

Powers  regulated  ;  filing  certifi- 
cate in  other  county;  fees  for 
protest.    L.  1894,  p.  184,  c.  88. 


NOTICE. 

Of  claim   of  title  to   property. 

72  Hun,  489. 
Possession  of  water  front.     140 

^r.  V.  344. 

Constructive  to  person  dealing 
with  corporate  officer.     75  Hun, 

55. 

—  to  partner.  31  Abb.  N.  C. 
400. 

NUISANCE. 

Use  of  coal  hole  in  sidewalk; 
guarding  same.     6  Misc.  339. 

Distinguished  from  negligence; 
pleading;  sparks  from  chimney. 

73  Hun,  576. 
Action  by  attorney-general   to 

abate.     141  N.  V.  232. 

Liability  of  grantee.  7$^Hunf 
487. 

Effect  of  discontinuance.  7 
Misc.  374. 

Obstructing  water  course.  75 
Hun,  479. 

Private  nuisance  defined; 
abatement.     74  Hun,  338. 
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Use  of  premises  annoying 
neighbor.     31  Add,  N.  C,  337. 

Dangerous  oven ;  municipal 
license.    9  Misc,  9. 

OFFICERS. 

Right  to  disregard  statute  as 
unconstitutional.     5  Afisc,  575. 

Compelling  delivery  of  boolcs 
and  papers.  8  Misc,  196;  141  iV. 
K.  527. 

Mode  of  trying  title  to  office.  7 
Afisc,  260. 

Right  of  de  jure  officer  to 
salary.    74  Hun,  5 1 7. 

Removal  of  employees.  142  N. 
K  113. 

Official  acts  performed  before 

filing  official  oath  or  undertaking 

validated,   enac  ting     public 

officers'  law,  §15.     Z.  1894,  p.  841, 

c.  403. 

OYSTERS. 

Right  of  co-tenants  in  natural 
beds.     73  Hun,  509. 

Penal  Code,  §  640,  subd.  8, 
amended.    Z.  1894,  p.  321,  c.  164. 

Penal  Code,  §  640,  subd.  8,  pun- 
ishing interference  with  oyster 
beds  amended.  L,  1894,  p.  599, 
c.  320. 

Game  law,  art.  8,  §186,  repealed. 
L,  1894,  p.  1372,  c.  608. 

PARDONS. 

Conditional  pardons  regulated, 
enacting  Code  Crim.  Pro.,  §§  696- 
98.     Z.  1894,  p.  815  c.  392. 

PARENT    AND     CHILD. 

Action  for  enticing  away  son ; 
waiver  by  suing  for  wages.  6 
Misc,  158. 

Custody  of  child,     31  Abb,  N, 

c.  73. 


Mother's  action  for  injury  to 
child.    7  Misc.  30. 

Duty  to  care  for  parents.  77 
Hun,  I. 

Liability  for  necessaries,  8 
Misc,  646. 

PARTIES. 

Action  against  one  wrongdoer. 
73  Hun,  145. 

Action  for  accounting  under 
contract.     73  Hun,  340. 

To  accounting  as  trustee  ex 
maleficio,     31  Abb.  N,  C.  29. 

Right  of  remainderman  to  pre- 
vent diversion  of  property.  31 
Abb,  N,  C,  86. 

Action  against  joint  tort 
feasors.    74  Hun,  538. 

Who  may  not  enjoin  operation 
of  elevated  railroad ;  title.  7 
Misc,  25. 

Right  of  party  not  served  to 
plead,  etc.     7  Misc,  426. 

In  partition.  76  Hun,  354:  142 
N,  r.  23:  31  Abb.  A\  C,  ^6S. 

Suing  executor  as  such.  76 
Hun,  55. 

Substituting  assignee  ;  notice  ; 
laches,     76  Hun,  125. 

Title  company  not  entitled  to 
intervene  in  action  Jto  redeem 
from  mortgage.     8  Misc.  6. 

Foreclosure  in  name  of  as- 
signor; recovery  of  proceeds. 
76  Hun,  170. 

Lessor's  action  against  elevated 
railroad.     8  Misc.  19. 

Action  for  rent.     8  Misc.  268. 

Action  by  one  heir  for  benefit 
of  all.     i  Misc.  339. 

Tenants  by  the  entirety ;  right 
of  husband  to  sue.    8  Misc,  350. 

Right  to  intervene  in  action 
against  sheriff.    8  Mi.^t.  016. 
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Action  by  attorney-general  to 
enforce  charitable  trust.  8  Misc, 
628. 

PARTITION. 

Amendment  of  judgment.  74 
Hun,  89. 

Amendment  changing  title ; 
evidence  previously  taken  ;  costs. 
73  Hun,  476. 

Between  joint  tenants.  74 
Hun,  415. 

Payment  of  share  to  attorney. 
140  iV.  Y.  442. 

Investment   of    infant's  share. 

7  Mtsc,  392. 

Effect  of  actual  partition.  76 
Hun,  420. 

Effect  of  death  of  life  tenant 
after  interlocutory  judgment  ard 
before  sale.     142  /V.  Y,  449. 

Cutting  off  interests  of  persons 
not  in  being,     tj  Hun,  234. 

Publication    against  absentee. 

8  Misc.  606. 

PARTNERSHIP. 

Liability  for   fraud.      72  Hun, 
334. 
Showing  existence.     76  Hun, 

503- 

When  chargeable  with  knowl- 
edge of  partner.  31  Abb,  N,  C. 
400. 

Effect  of  release  of  partnership 
debt.     T}^Hun,  1. 

Withdrawal  of  capital;  allow- 
ance of  claim  of  special  partner. 
73  Hun,  221. 

Interest  of  survivor;  misap- 
propriation ;  effect  of  judgment 
against  him.     141  A'.  K437. 

Lessor  of  hotel   sharing  profits 
not  partner.     7  Misc.  302. 
Vol.  XXXI.- 35 


Agreement  to  off-set  claim 
against  partner.    7  Misc.  142. 

Retiring  and  continuing  part- 
ners; extension.    75  Hun,  181. 

Order  directing  conveyance  by 
partners;  form  of  deed.  7^  Hun, 
221. 

Action  between  former  part- 
ners on  promise  to  indemnify.  7 
Misc.  65. 

Use  of  "&  Co."  by  individual. 
7  Misc.  256. 

Action  against  liquidating  part- 
ner.    142  A^  K  I. 

Right  to  discharge  employee 
on  death  of  partner.    76  Hun,  178. 

Joint  adventure.     76  Hun,  211. 

L,  1854.  c.  400,  §  2,  as  to  publi- 
cation of  notice  of  change  of  per- 
sons continuing  use  of  name» 
amended  as  to  newspapers  in 
which  publication  shall  be  made. 
L.  1894,  p.  607,  c.  329. 

Dissolution ;  right  of  partners ; 
limitation  of  action  for  account- 
ing.   142  N»  K.  316. 

Limited;  contribution  not  in 
cash  ;  general  liability ;  death  of 
special  partner.    75  Hun,  80. 

Preferences  by  insolvent  limited 
partnership.     74  Hun,  502. 

PARTY    WALL. 

Right  to  extend  for  length  of 
division  line.     72  Hun,  479. 

When  agreement  purely  p#»-» 
sonal.     6  Misc.  349. 

Right  of  grantee.    72  Hun,  376. 

PATENTS  FOR  INVEN- 
TIONS. 

Unrecorded  assignment.  72 
Hun,  498. 

Right    of    licensee ;    may  not 
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dispute    validity ;      recovery    oC 
royalty.     140  N.  Y.  217. 

Action  for  royalties ;  when  re- 
covery limited  to  reasonable  value. 
142  N,  Y.  539. 

—  notice  of  revocation  of  li- 
cense.    142  A'.  K.  602. 

—  under  assignment  of  patent. 
8  Afisc.  27. 

PATENTS   FOR    LANDS. 

Public  lands  law  enacted.  L, 
1864.  p.  572,  c.  317. 

PAYMENT. 

What  constitutes ;  pleading. 
73  Hun,  579. 

Effect  of  paymen*:  of  less  sum  ; 
form  of  receipt.     72  Hun,  425. 

Acceptance  of  order  on  third 
person.     74  Hun,  235. 

Payment  by  check  ;  receipt ; 
neglect  in  presenting  check.  76 
Hun,  194. 

Accepting  check.     8  Mi'sc,  535. 

To  former  owner  of  note.  76 
Hun,  351. 

To  assignee  of  claim.  8  Misc. 
510. 

PENAL  CODE. 

§  12.     141  N.  Y,  293. 

§34.    73 //««,  68,  74. 

§4i>('.     7SHun,7S' 

§  125.     5  Af/sc.  503. 

§  143.     8  Afisc.  161. 

§189.    S  Af/sc\  I S4' 

§193.    74  Hun,  476. 

§217.     74  Hun,  24^ 

§218.     74 //«;/,  369. 

§259.     140  N,  K.  215. 

§  263.     140  A^  K  216. 

§§  263.  266.     31  Alfd,  A\  C.  428 ; 

8  Misc.  657. 
§§  265-268.     140  A'.  1'.  216. 


§283. 
§294. 
§299. 

§323- 
205. 

S351. 
§§35^ 
§364. 
§376. 

§383. 
§426. 

§448. 

§467. 

§5". 

331. 

§513. 

514, 
Hun 
§520. 
§521. 
§522. 
§  527. 
§528. 
§531. 
§545. 

552, 
§558. 
§560. 

§579- 
§633- 
§639. 
§654. 
§655. 
§668. 
§669. 
§685. 

§714. 
§728. 


64  Hun,  311,  318. 

71  Hun,  536. 

31  Abb,  N.  C,  74. 

77  Hun,  408  ;  8  Misc,  202, 

8  Misc,  588. 
352.     8  Misc,  201 ,  207, 
5  Misc,  553. 
5  Misc,  497. 

74  t^un,  1^5. 

75  Hun,  280. 

74  Hun,  370 ;  8  Misc,  1 54. 

141  A^  K.  542. 

140  a;    Y,  334;  75  ^««' 


142  A'.  Y,  45. 

515.      142  A',    r.  44;  75 

331. 

75  ^''«.  333- 
140  A^  J'.  334;  142  A/. 44. 

76  Hun,  478. 

140  a;  K  133. 
71  Hun,  163;  74/t/.  97. 

73  Hun,  76. 

74  Hun,  99. 

553-    73  ^^«.  ^• 

75  Hun,  28. 
75  ////«,  28. 
75  //w//,  163. 
142  A'.  Y.  172. 

141  A\  r.  541. 
141  A^.  K.  541. 
8  Misc,  548. 
78  Hun,  41. 
8  il//V^.  548. 
73  Hun,  68. 
7  J//>t\  508. 
78  Hun,  42.  ^ 

PERJURY. 

Indictment  for  swearing  to  false 
affidavit.     140  A\  K  484. 

PHYSICIANS. 
Certain  physicians  who    have 
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omitted  to  register  permitted  to 
do  so.    L,  1894,  p.  842,  c.  404. 

PLACE    OF    TRIAL. 

Affidavit  to  secure  change.  73 
Hun,  255. 

Change  to  proper  county ;  time 
for  demand.     76  Hun,  598. 

Action  against  public  officer; 
changing ;  convenience  of  witness- 
es.   76  Hun^  116. 

Change  for  convenience  of  wit- 
nesses. 72  Hun,  514  ;  1\  Id, 
91;  75  M  556;  T\Id.  559. 

Laches  in  moving  to  change. 
'j'j  Hun,  II. 

PLEADING. 

Recover)'  limited  by  pleadings. 
8  Miu,  9. 

Recovery  on  cause  not  pleaded. 
7  Misc.  630. 

Variance.     7  Misc.  692. 

Complaint;  alleging  architect's 
certificate.     141  A'.  Y.  199. 

—  on  undertaking.  6  Misc. 
473  •  Id,  304. 

—  in  creditor's  suit.  141  N.  V. 
144. 

—  nuisance  and  negligence.  73 
Hun,  576  ;  7  Misc.  374. 

—  on  guaranty  of  bonds ;  ul/ra 
vires.     73////;/,  233. 

—  must  show  mutuality  of  con- 
tract.    7^Hun,S7. 

—  for  specific  performance  ; 
consideration.    72  Hun,  526. 

—  by  trustees ;  showing  plaint- 
iff's interest.     76  Hun,  32. 

—  on  foreign  judgment.  31 
Add.N.  a  137. 

—  legal  or  equitable.  75  Hun, 
133. 


—  for  stating  slanderous  matter 
to  reporter.    75  Hun,  573. 

—  for  libel.  73  Hun,  81  ;  74 
Id.  239. 

—  in  receiver's  action  to  avoid 
conveyance.    74  Hun,  372. 

—  in  creditor's  suit.  76  Hun, 
557  ;  7  Misc.  207. 

—  special  damages.  7  Misc, 
254. 

—  jurisdiction  of  foreign  court ; 
another  action  pending ;  foreign 
attachment.     31  Abb.  N.  C.  131. 

—  on  foreign  judgment  for  ali- 
mony.    31  Abb.  N.  C.  235. 

—  by  corporation  ;  omission  of 
allegation  as  to  incorporation  ; 
waiver.     8  Misc.  353. 

—  allegation  as  to  foreign  cor- 
poration ;  remedy  for  omission.  8 
Misc.  7. 

—  for  negligence.    9  Misc.  57. 

—  for  personal  injuries  ;  allega- 
tion of  damages.    8  Misc.  227. 

—  for  rent ;  alleging  interest.  8 
Misc.  268. 

—  for  conspiracy ;  fraud  induc- 
ing marriage.    31  Abb.  N,  C.  314. 

Note  on  pleading  in  action  by 
broker  employed  by  both  parties. 
31  Abb.  N.  C.  463. 

Complaint  in  county  court; 
residence.    76  Hun,  543. 

Recovery  of  value  under  com- 
plaint alleging  agreed  price.  73 
Hun,  335. 

Effect  of  unnecessary  allegation 
of  fraud  in  complaint  for  money 
received.     6  Misc.  89. 

Rule  for  testing  sufficiency  on 
demurrer.     141  N.  V.  144. 

—  misjoinder  of  causes  of 
action.  74  Hun,  585 ;  7  Misc, 
468 ;  74  Hun,  25. 
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Demurrer  for  misjoinder.  9 
Misc,  16. 

—  to  complaint  in  partition. 
31  Add,  N.  C  468. 

—  to  complaint  for  malicious 
prosecution.     7  Misc.  651. 

—  to  complaint  showing  right 
to  nominal  damages  only.  7 
Afisc.  254. 

—  effect  of  demurrer  ;  indefi- 
nite complaint  in  action  for  tax. 

75  Hun,  425. 

Form  of  demurrer.  8  Misc, 
91. 

Laches  not  available  on  de- 
murrer,   yy  Hun,  18. 

Demurrer  to  answer.  6  Mzsc, 
77  \  TZHun,  143. 

—  to  separate  defense.  7  Misc, 
I. 

—  to  an  answer  of  co-defend- 
ant.    8  Misc,  472;  77  Hun,  425. 

Ansiver  by  indorser.  7  Misc, 
405. 

—  alleging  misrepresentations 
inducing  license.     7  Misc,  408. 

—  failure  to  deny  allegation  of 
damages.     74  Hun,  555. 

—  defect  of  parties.  74  Hun, 
538  ;  76  Id,  229  ;  Id.  339 ;  31  Abb, 
N.  C.  29. 

—  denying  partnership.  8 
Misc.  79. 

—  foreign  statute  of  limitations. 

76  Hun,  444. 

—  failure  to  deny  contract.  7 
Misc,  438. 

—  accommodation  indor  s  e- 
ment;  frivolous  answer.    77  Hun, 

554. 

—  justification  in  slander.  77 
Hun,  506. 

—  adequate  remedy  at  law.  31 
Abb,  N,  C,  430. 

—  defenses  to  several  causes  of 


action  ;  inconsistency.     7S  Hun, 
78. 

—  objection  to  plaintiff's  capa- 
city to  sue,  how  raised.     77  Hun, 

99- 

—  statute  of  frauds.  7  Misc. 
242  ;  77  Hun,  289 ;  Id,  527. 

—  form  of  denial.  8  Misc.  514 
142  JV.  V,  200. 

—  in  municipal  court  of  Buffa- 
lo.    5  iMisc,  508. 

Negative  pregnant.     31  Abb.  -V, 

C,  2A7;  7S  ^««»  405. 

—  general  denial ;  counter- 
claim.   77  Hun,  467. 

—  general  denial ;  meeting 
cause  of  action  not  pleaded.  141 
.V.  r.  340. 

—  frivolous  denial.  8  Misc, 
1 1  ;  78  Hun,  50. 

—  admissions  in  answer.  6 
Misc,  68. 

—  defense  not  available  to  both 
def e  nd  an ts.    6  Misc,  217. 

—  partial  defense.    74  Hun,  121. 

—  ratification  as  a  defense.  72 
Hun,  482. 

What  provable  under  plea  of 
payment.     141  N,  V.  76. 

Condition  precedent  not  prov- 
able under  denial  of  consideration. 
6  Misc.  380. 

Amending  answer  ;  laches,  76 
Hun,  12. 

—  under  stipulation.  74  ////«» 
224. 

Right  to  serve  second  amended 
complaint.     31  Abb.  N.  C.  254. 

^V//y/  requiring  ;  sufficiency; 
making  definite  and  certain.  74 
Hun,  423. 

When  reply  required.     73  Hun, 

78. 

When  attempted  counterclaim 
requires  no  reply.     7  Misc.  147. 
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Rule  of  construction  ;  necessity 
of  reply ;  legal  conclusions.  8 
Misc,  220. 

Supplemental  complaint  in 
divorce.  7  Misc.  97 ;  Id,  23 ; 
31  Abb,  N,  C.  257. 

—  answer  in  action  removed 
from  district  court.     7  Misc.  560. 

Opening  judgment  and  per- 
mitting supplemental  complaint. 
74  Hun,  269. 

Amended  and  supplemental 
complaint.     31  Abb.  N.  C,  256. 

Supplemental  answer.     8  Misc. 

493. 

Striking  out  irrelevant  matter. 
31  Abb.  A-.    C.  54:  75  Hun,  366. 

Sham  answer.  7  Misc,  244 ;  74 
Hun,  349  ;  76  /</.  571. 

When  answer  not  frivolous.  74 
Hun,  527. 

Striking  out  of  answer  repeti- 
tion of  previous  denials.     6  Misc. 

44. 

Motion  to  strike  out  parts  of 
answer  not  proper  to  test  suffi- 
ciency,   yj  Hun,  192. 

Motion  to  make  definite  ;  stip- 
ulation.    8  Misc,  26. 

PLEDGE. 

Lien  of  bankers  for  advances. 
31  Abb.  N.  C.  I. 

Making  pledgor  agent  to  sell. 
31  Abb,  N,  C,  3. 

Right  to  sell  collateral  security. 
6  Misc,  553. 

Of  stock  ;  right  of  owner  ;  sale 
without  notice.     141  N.  V.  315. 

Hypothecation  to  innocent 
holder.     78  Hun,  7. 

PLUMBING. 

Necessity  of  certificate  of  com- 
petency.   7  Misc,  546. 


Unregistered  plumber  cannot 
recover  for  services.     8  Misc,  311. 

POLICE. 

N.  Y.  Consolidation  act.  §  307,  as 
to  police  pensions  amended.  L» 
1894,  p.  1134,  c.  536. 

POOR. 

Action  by  superintendent  to 
recover  sum  fixed  by  court.  73 
Hun,  281. 

Act  providing  temporary  relief 
amended.  L.  1894,  p.  1675,  ^• 
663. 

Town  law,  §  18,  as  to  overseers 
amended.     /..  1894,  p.  226,  c.  107. 

POWERS. 

General  beneticial  power  to  de- 
vise.    141  A',  y.  499. 

Effect  of  execution  of  power  of 
appointment.     76  Hun,  420. 

Power  of  attorney  to  exchange 
lands.    7  Misc.  601 . 

Irrevocable  power  of  attorney. 
8  Afisc,  220. 

Reservation  of  power  to  grant- 
or ;  when  no  beneficial  interest  is 
vested  in  third  person.  142  A^  V. 
371-       • 

PRINCIPAL    AND    AGENT. 

Presumption  of  continuance  of 
agency.     72  Hun,  435. 

Knowledge  of  agent  binding. 
7SHun,  174;  77  ^^'  49- 

Dealing  with  agent ;  duty  of 
inquiry.     7  xWisc.  509. 

Charging  agent  personally.  7 
Misc.  313. 

Agent  conducting  speculative 
account  with    broker.      7   Afisc, 

323- 
Connecting     defendants    with 
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conversion    by  agent.      7    Mtsc, 

499- 

Agent  for  undisclosed  princi- 
pal.    7  Misc,  726. 

Agent  paying  personal  debt 
with  money  of  principal.  7  Misc, 
572. 

Showing  son's  agency  for 
father.     7  Misc,  571. 

Electing  to  hold  agent.  7 
Misc.  633. 

Agent's  personal  promise  to 
pay  tenant  to  surrender.     8  Misc, 

309- 

Implied  authority  of  agent.  8 
Misc.  264. 

—  of  salesman.     8  Misc,  246. 
Authority  of  agent  to  sell  with 

warranty.    76  Hun,  546. 

—  to  make  contract  to  ex- 
change lands,     8  Misc.  43. 

—  of  employee  to  whom  party 
is  referred.     7  Misc.  707. 

—  to  contract  for  repairs  ;  im- 
plied  authority  of  wife.     7  Misc, 

173. 

— -  to  employ  specified  persons 
only.     7  Misc,  167. 

—  of  bookkeeper  to  off-s  e  t 
claims.    7  Misc.  165. 

—  of  shipping-agent.     76  Hun, 

23. 

Ratification   in  part.     74  Hun, 

279. 

Commissions ;  reduc  t  i  o  n  of 
rate ;  account  stated.  74  Hun, 
437. 

PRINCIPAL  AND  SURETY. 

Subrogation  of  surety.  73 
Hun,  229 ;  T]  Id,  580. 

Recoupment  by  principal.  75 
Hun,  259. 

Fraudulent  concealment   from 


surety  ;  alteration  in  justification. 
76  Hun,  548. 

PRISONS. 

Lands  of  State  within  ten  miles 
of  Clinton  prison  not  to  be  sold. 
L.  1894,  p.  369,  c.  208. 

Employment  of  State  convicts 
on  highways  permitted.  L,  1894, 
p.  483,  c.  266. 

Assistant  clerk  may  take  affida- 
vits.   L,  1894,  p.  946,  c.  465. 

Interference  with  convicts 
working  on  highways  punished. 
L,  1894,  p.  1676.  c.  664. 

Act  requiring  convict-made 
goods  to  be  labeled  and  marked. 
L.  1894,  p.  1744.  c.  698. 

Sale  of  such  goods  manufac- 
tured in  other  States  regulated. 
L,  1894,  p.  1745,  c.  699. 

Employment  of  convicts  in 
manufacture  of  brooms  regulated. 
L,  1894,  p.  1841,  c.  737. 

PROHIBITION. 

When  writ  issues.  74  Hun^ 
130. 

PROMISE. 

Right  of  third  person  to  sue. 
6  Misc,  84. 

Right  of  workmen  to  recover 
against  one  employing  contractor, 
74  Hun,  163. 

QUESTIONS   OF   LAW    AND 
FACT. 

Facts  determining  jurisdiction. 
31  Abb,  N,  C.  ^yj, 

RAILROADS. 

Remedy  against,  for  trespass. 
76  Hun,  601. 
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Unlawful  riding  on  cars.  75 
HuHy  278. 

Action  for  ejecting  a  passenger. 
7  Misc.  67. 

Removal  of  passenger  appar- 
ently intoxicated.     74  Hun,  202. 

Riding  on  street  car  platform. 

31  Abb,  N.  C.  56. 

Special  privilege  to  hackman. 
74  Hun,  1 24. 

Duty  to  fence  track.  7  Misc, 
645  ;  72  Hun,  469. 

Injury  from  sparks.  142  A'.  Y. 
II. 

Liability  of  lessee.     6  Misc,  440. 

Duty  to  use  new  appliances. 
140  A^.  Y,  308. 

Liability  for  defect  in  construc- 
tion of  road  crossing ;  liability  of 
successor  company.    72  Hun,  47 1. 

Signal   at    crossing.     74    Hun, 

32  ;  lb,  44  ;  lb,  46 ;  lb,  48. 
Flagman  at  crossing  ;  proceed- 
ings to  require.     72  Hun,  575. 

Compelling  construction  of 
crossing;  effect  of  award  for 
lands.     142  N,    Y,  173. 

Crossing  of  steam  and  street 
railroads.     72  Hun,  587. 

Intersection  of  street  railroads. 
72  Hun,  583. 

Liability  of  elevated  railroad  to 
pay  percentage  of  income  to  N. 
Y.  City.     143  .V.  K  I. 

Acquiring  lands ;  cor  p  o  r  a  t  e 
rights  unaffected  by  breach  of 
contract.     143  N,  Y.  67. 

Condemnation  procee  dings 
under  Code;  practice  ;  pleading ; 
proofs.     73  Hun,  7. 

Condemnation  proceedings; 
practice ;  costs.    77  Hun,  39. 

Railroad  commissioners  may 
act  as  judges  to  award  prizes  for 


improvements.  L,  1894,  p.  932, 
c.  452. 

Interest  in  condemned  lands; 
abandonment.     142  N,  Y,  176. 

Acquiring  right  of  way  ;  stay- 
ing actions.    76  Hun,  79. 

Proceedings  under  rapid  transit 
act.     75  Hun,  119. 

Second  award  for  lands;  ap- 
peal.    141  N.  Y,  lyi. 

Proceedings  to  acquire  ease- 
ments.    75  Hun,  590. 

Railroad  law,  §  102,  as  to  con- 
struction in  street  where  other 
road  is  built  amended.  L,  1894, 
p.  1734.  c.  693.  ^ 

Railroad  law,  §  91,  as  to  con- 
sents to  street  railroads  amended. 
L.  1894,  p.  1814,  c.  723. 

Rapid  transit  act  amended. 
L,  1894,  p.  1873,  c.  752. 

Application  to  commissioners 
for  certificate  ;  appeal.  76  Hun, 
76. 

Electric  street  railway ;  notice 
of  approaching  car;  speed.  78 
Hun,  13. 

Railroad  law,  §  21,  as  to  electric 
power  companies  becoming  rail- 
road corporations  amended.  L. 
1894.  p.  1634,0.648. 

RAPE. 

Corroboration  of  prosecutrix; 
speedy  disclosure.     74//««,  310. 

REAL  PROPERTY. 

Permissible  use  of  one's  own 
land.     140  A^  Y,  267. 

Right  in  tide- way  ;  re  m  e  d  y 
against  intruder.    76  Hun,  458. 

Right  to  support  of  adjoining 
wall.     142  ^V.  Y,  263. 
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Public  lands  law  enacted.  L 
1894,  p.  572,  c.  317. 

RECEIVERS. 

Presumption  as  to  receiver  hav- 
ing qualified  ;  effect  of  appoint- 
ment of  successor  on  pending 
action.     140  N.  V,  414.  ' 

On  foreclosure  of  junior  mort- 
gage.    73  /fun,  244. 

Right  to  retain  commissions  on 
reversal  of  order  for  possession. 
140  N.   y.  321. 

Order  permitting  receiver  to 
off-set  claims.     6  Mt'sc.  319. 

Of  corporation  ;  preference  to 
employees.    73  Nun,  327. 

Compelling  receiver  to  account 
for  property  fraudulently  acquired 
by  corporation.  31  Add.  N.  C, 
29. 

Returning  money  unlawfully 
received  by  bank.     75  Hun,  114. 

Temporary,  of  corporation ;  no- 
tice ;  qualification.     76  Hun,  220. 

Temporary  receiver  of  bank ; 
surrendering  of  securities ;  set- 
off ;  instructions  by  court.  76 
Hun,  522. 

Proof  by  holders  of  receiver's 
certificates.     77  Hun,  145. 

Temporary ;  right  to  apply  for 
instructions;  summary  relief; 
appeal  by  receiver.    77  Hun,  1 59. 

Custody  of  special  fund.  31 
Abb.  N.  C.  392. 


RECOGNIZANCE. 

Remission    of    forfeiture. 
Hun,  566. 


73 


RECORDING. 

Notice    of    unrecorded   mort- 
gage.   72  Hun,  447. 


Priority  of  deed  over  mortgage. 
7^Hun,  550. 

Notice  of  assignment  of  mort- 
gage.    31  Abb,  A\  C,  308. 

Quit-claim  deed,  a  conveyance. 
75  Hun,  552. 

Deed  recorded  in  mortgage 
book.    7  Misc.  250. 

Block  system  to  be  used  in 
Kings  County  after  January  i» 
1895.     L.  1894,  p.  754.  c.  365. 

RECORDS. 

Typewriting  machines  may  be 
employed.     L.  1894,  p.  234,  c.  166. 

REFERENCE. 

Long  account.     73  Hun,  490; 

75/^.585. 

—  mechanic's  lien  case.  6 
Mzsc.  91. 

—  counterclaim.     73  Hun,  182. 

—  preliminary  issue.     74  Hun, 

IS7. 

—  attorney's  claim  for  services. 
73  Hun,  574. 

—  waiver  of  tort.  76  Hun, 
134. 

Affidavit  as  to  long  account. 
75  Hun,  287, 

Action  for  accounting.  142 
N.  K  224. 

Referability  to  be  determined 
by  complaint  not  counterclaim. 
142  N.  Y.  236. 

Rule  73  applies  only  to  cases 
of  default ;  suggestion  by  counsel ; 
estoppel.    7  Misc.  328. 

Stipulation  that  referee  ex- 
amine premises.    77  Hun,  337. 

In  proceeding  against  attorney. 
8  Misc.  511. 
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Partnership  accounting  ;  alle- 
gation of  settlement.     141   N.  K 

48s. 

Adjournments.     77  Hun,  595. 

Dismissal  of  complaint  by  ref- 
eree.    74  Hun,  271  ;  77  Id,  587. 

Power  to  punish  for  contempt. 
9  Misc.  1 . 

To  take  proof;  exceptions  to 
report ;  confirmation  ;  review.  76 
Hun,  337. 

Power  to  direct  interlocutor}' 
judgment ;  taking  account.  75 
Hun,  492. 

Refusal  to  find  ;  exception.  74 
Hun,  542. 

On  accounting  in  surrogate's 
court;  remedy  for  collection  of 
fees  ;  amount.     31  Abb.  N.  C,  109  ; 

6  Misc.  171. 

Review  of  report  in  divorce 
case.    73  Hun,  261  ;  7  Misc,  305. 

Changing  referee  upon  new 
trial  in  ejectment.  76  Hun, 
159., 

Proceedings  upon  physical  ex- 
amination before  trial.  31  Abb. 
N.  C.  365. 

Note  on  physician's  examina- 
tion before  trial.  31  Abb.  A\  C. 
370. 

REFORMATION. 

Action  to   reform  trust   deed. 
140  N.   y.  249. 
Reforming  release  for  mistake. 

7  Misc.  590. 

Of  bond  and  mortgage  after 
assignment.    8  Misc.  442. 

RELEASE. 

Of  partnership  debt.  73  Hun,  i. 
Rescission  by  infant.     76  Hun, 
41- 


Agreement  for  release  of  claim. 
7  Misc.  574. 

RELIGIOUS  CORPORA- 
TIONS. 

Liability  for  negligence.  6 
Misc.  281. 

Act  in  relation  to  property  of 
extinct  Baptist  churches.  L.  1894, 
p.  1627,  c.  642. 

REMAINDERS. 

Contingent  remainder  alienable. 
73  Hun,  476. 

REPLEVIN. 

Bringing    in   additional  party. 

6  Misc.  4. 

Right  of  plaintiff  to  judgment. 

7  Misc.  670. 

Effect  of  judgment  upon  offer. 

8  Misc.  607. 

Against  sheriff.     77  Hun,  531. 

Code  Civ.  Pro,  §  1690,  subd.  3. 
preventing  action  where  property 
was  seized  under  execution  or 
attachment  against  third  person 
amended  by  making  plaintiff's 
right  of  possession  at  "commence- 
ment of  the  action  "  instead  of 
'•  time  of  seizure "  the  test  of 
right  to  replevy.  L.  1894,  p.  555, 
c.  305. 

REPORTS. 

State  and  supreme  court  re- 
ports to  be  delivered  to  judges  of 
court  of  appeals  and  supreme 
court  and  superior  city  courts. 
L.  1894,  p.  391,  c.  218. 

Publication,  in  serial  form  au- 
thorized.    L.  1894,  p.  812,  c.  387. 

Contract  for  publishing  State 
reports  construed;  liquidated 
damages.     77  Hun,  511. 
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SALES. 

Right  of  bankers  taking  bill  of 
lading  to  secure  acceptance.  31 
Abb.  N,  C.  3. 

Taking  title  as  security  for  ad- 
vances. 31  Abb,  N,  C.  71  lb, 
21. 

What  passes  on  sale  of  business 
including  good  will ;  account 
books.    6  Misc,  391. 

Agreement  with  third  person 
as  defense  to  action  for  price.  73 
Hun,  335. 

Necessity  of  change  of  posses- 
sion.   74  Hun,  22. 

Tender  of  delivery:  statute  of 
frauds  ;  acceptance.    6  Misc,  95. 

When  contract  not  entire.  73 
Hun,  40. 

Conditional  sale ;  interest  of 
parties.    6  Misc.  236. 

Evidence  to  support  action  for 
price.     7  Misc,  181. 

Claim  of  damaged  condition  of 
goods.    7  Misc,  176. 

Sale  to  non-existent  corpora- 
tion ;  replevin.     75  Hun,  409. 

Rescinding ;  necessity  of  re- 
turning notice.     74  Hun,  555. 

Implied  promise  to  pay.  8 
Misc,  353. 

Statute  of  frauds ;  memoran- 
dum.    7/^  Hun, 612, 

Warranty.    73  Hun,  383. 

—  on  conditional  sale.  7  5 
Hun,  428. 

Act  as  to  filing  contracts  for 
conditional  sale  amended.  L. 
1894,  p.  861,  C.420. 

Implied  warranty.  75  ////;/, 
316. 

Sale  of  good-will ;  no  imolied 
warranty.     7  Misc.  484. 


SAVINGS     BANKS. 

Payment  upon  forged  draft.    6 
Misc,  1x0. 
Title  to  deposit.     8  Misc,  528. 

SEAL. 

Effect  of  absence  from  instru- 
ment intended  to  be  under  seal. 

140  N,  y,  249. 

SECURITY    FOR    COSTS. 

By  administrator.    5  Misc.  573. 

—  discretionary  ;  appeal.  77 
Hun,  545. 

From  claimant  against  estate. 

6  Afisc.  264. 
Affidavit ;    ex  parte  order.     8 

Misc.  98. 

SERVICE. 

Who  "  managing  agent."  72 
Hun,  602  ;  78  Id.  33. 

Requ  isites  of  designa  t  i  o  n  ; 
effect  of  withdrawal   of  service. 

7  Misc,  98. 

Proof  of  service  of  summons ; 
traversing.     143  N,  Y,  78. 

Substituted  service  ;  Code  pro- 
visions constitutional.  74  Hun, 
632. 

Publication  of  summons  ;  affi- 
davit.    7 1  Hun,  179. 

—  defective  judgment.  7  Misc, 
519. 

SERVICES. 

Effect  of  rendering  bill.  6 
Misc.  259. 

Presumption  as  to  being  grat- 
uitous.    6  Misc  501. 

When  promise  to  pay  not  im- 
plied.    7  Misc,  169. 
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Value  of  attorney's  services; 
considering  result.    142  A^.  V.  47. 

Caring  for  goods  damaged 
by  fire.     7  Mz'sc.  449. 

Note  on  damages  for  wrongful 
discharge.     31  Add,  N,  C,  348. 

SET-OFF. 

On  partnership  accounting,  yy 
Hun,  14. 

Between  bank  and  depositor ; 
insolvency.     76  Hun^  522. 

Right  inequity,    yy  Hun,  116. 

Against  assignee.     8  Misc,  246. 

SEVERANCE    OF    ACTION. 

When  properly  refused.  141  A^. 
Y,  281. 

For  several  libels.  31  Abb,  N. 
C  464. 

SHERIFF. 

EfTect  of  special  instructions 
from  party.    73  Hun,  389. 

Liability  to  attaching  creditor. 
141  A^.  Y,  53. 

Directing  payment  to  plaintiff. 
j2fHun,  611. 

Salary  iixed  in  N.  Y.  County. 
Z.  1894,  p.  959»c.  477. 

Office  regulated  in  Niagara 
County.     L,  1894,  p.  315,  c.  160. 

Code  Civ.  Pro.,  §  3307,  subd.  4. 
as  to  fees  not  applicable  where 
sheriff  is  salaried  officer.  Z.  1894, 
p.845,  c.  407t 

SLANDER. 

Justification ;  mitigation  of 
damages.     77  Hun,  506. 

SPECIFIC     PERFORMANCE. 

Denied,  when  con  d  i  t  i  o  n  s 
changed.     6  Misc,  y.'&. 


Land  contract ;  discretio  n  ; 
form  of  judgment.  141  N,  K 
427. 

Permitting  party  to  perfect 
title.    7  Mtsc,  601. 

Of  agreement  to  convey  by 
warranty  deed.     142  A^.  Y.  290. 

Parol  promise  to  convey  lands. 
76  Hun,  151. 

Parol  contract;  part  perform- 
ance.   77  Hun,  I. 

Statute  of  frauds ;  part  per- 
formance.    31  Abb.  N,  C  86. 

Denied  where  walls  encroach 
on  adjoining  lot.     8  Aftsc,  424. 

STATE. 

Claim  against  State ;  jurisdic- 
tion of  Board  of  Claims.  140  N,. 
K.  480. 

Compensation  of  State  labor- 
ers.    142  N.  Y,  1 01. 

Public  lands  law  enacted.  JL 
i894»  p.  572,  c.  317. 

Dressing  and  carving  stone  for 
State  or  municipal  works  regu- 
lated.   L.  1894,  p.  506,  c.  277. 

Hours  of  labor  and  wages  of 
State  laborers  regulated  and  em- 
ployment limited  to  citizens.  Z» 
1894,  p.  1569,  c.  622. 

STATUTE. 

Application  of  penal  statute 
to  previous  offences.  140  N,  Y, 
484. 

Application  to  past  events.  8 
Afz'sc.  57. 

Time  of  taking  effect ;  repeal 
of  repealing  act.     7  Afi'sc,  714. 

Construction  of  special  act  of 
incorporation.  31  Abb.  N.  C 
422. 

Construction ;  amending  re- 
pealed statute.     143  N,  Y.  84. 
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'Interpretation;     amendments. 
31  AM.  N,  C.  356. 

Amending  non-existent  sec- 
tion.    76  Hun,  85. 

Effect  of  amendment.  141  A^. 
K.  123. 

Effect  of  repeal  of  act  referred 
to  in  other  statute.     8  Misc.  1 33. 

Repeal  by  implication.  76 
Hun,  71  ;  77  Id.  yj 2  \  76  Id.  562. 

Legislative  law,  §§  40,  44,  as 
to  certificate  of  vote  by  which 
act  was  passed  amended.  L, 
1894.  p.  123.  c.  53. 

Provision  for  distribution  of 
slips  of  session  laws  amended 
L,  1894,  p.  279,  c.  138. 

Legislative  law,  §  46,  as  to  dis- 
tribution of  session  laws  amend- 
ed    /-.  1894,  p.  391,  c.  218. 

Act  as  to  printing  session  laws 
amended.  L.  1894,  p.  1822,  c 
732. 

I  Statutory  construction  law,  § 
32,  as  to  effect  of  repeal  and  re- 
enactment  amended.  L.  1894, 
p.  911,  c.  448. 

STAY  OF  PROCEEDINGS. 

Pending  appeal  in  criminal 
case.     6  Misc.  246. 

Pending  appeal  in  criminal 
case ;  application  to  judge  V9 
other  district.    7  Misc.  371. 

Number  of  applications  for 
stay  in  criminal  case  limited.  L. 
1894,  p^io9i,  c.  502. 

STENOGRAPHERS. 

Act  as  to  stenographer  for 
grand  juries  amended.  /..  1894, 
p.  I77»c.  82. 


STIPULATION. 

Requiring  reading  of  entire 
testimony  of  witness  on  former 
trial.     140  N.  Y.  484. 

As  to  custody  of  fund.  31  Abd. 
A':  C.  392. 

Note  on  stipulation  as  to  papers 
to  be  printed  on  appeal.  31  Abb. 
iV.C  173. 

SUBMISSION    OF    CONTRO- 
VERSY. 

Extra-judicial  submission.  73 
Hun,  582. 

Stipulation  as  to  costs  ineffect- 
ual.   76  Hun,  271. 

SUBROGATION. 

Right  of  bona  fide  pledgee.  74 
Hun,  505. 

SUMMARY     PROCEEDINGS. 

Forcible  holding.    7'^Hun,^6^, 

After  breach  of  covenant.  8 
Misc.  184. 

When  husband  may  maintain ; 
default.    8  Misc.  350. 

Plea  of  tender.     9  Misc.  45. 

Limitation  to  cities  or  villages 
of  Code  Civ.  Pro.,  §  2232,  subd.  4, 
for  removal  of  squatters  repealed. 
L.  1894,  p.  408,  c.  232. 

Code  Civ.  Pro.,  §  2231,  subd.  i, 
amended  so  as  to  permit  removal 
outside  of  N.  Y.  and  Brooklyn  of 
person  holding  over  as  servant  or 
employee  after  expiration  of  agree- 
ment.    L.  1894,  p.  610,  c.  333. 

SUNDAY. 

Fishing  on  Sunday  unlawfuL 
140  iV.  Y.  214. 
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Violation  of  statute  ;  no  defense 
to  action  for  negligence.  31  Abb, 
N,  C  426. 


141 


SUPERVISORS. 
Election  and  qualification 

N,  y.  527. 

Dividing  county  into  assembly 
districts.     75  Nun,  545  ;  ///.  581. 

Proceedings  on  audit  of  claim. 
74  /////I,  251. 

Term  of  office  in  Kings  County. 
76  Nun,  71. 

Term  of  office  ;  filling  vacan- 
cies ;  holding  over.    76  Nun,  80. 

Apportionment  of  assembly  dis- 
tricts;   inequality.      142    ^V.     K. 

523;/^.  531. 

Liability  of  sureties,  yy  Nun, 
481. 

Term  of  office  of  certain  super- 
visors not  extended.  Z.  1894,  p. 
284,  c.  144- 

Consolidated  school  law  enact- 
ed.   L,  1894,  p.  1 181,  c.  556. 

Compensation  in  Westchester 
County  regulated.  L.  1894,  p. 
1304,  c.  563. 

May  direct  payment  and  report 
of  fines  by  justices.  L,  1894,  p. 
1712,  c.  685. 

SUPPLEMENTARY    PRO- 
CEEDINGS. 

Limitation.     5  Af/sc,  484. 

Against  foreign  corporation. 
140  N,  y.  447. 

Authorization  by  assignee  of 
judgment,     7  M/sc.  497. 

Injunction  prevents  executing 
general     assignment.      73    Nun, 

493- 

Title  of  receiver  to  real  prop- 
erty.   74  ^un,  78. 


Rights  of  receiver  against  frau- 
dulent conveyance.     74//j/«,  372. 

SURROGATES  COURTS. 

Power  to  open  decree.  .72 
Nun,  594. 

Opening  decree  of  probate.  73 
^««.  433- 

Staying  decree  pending  appeal. 
74  ^un,  266. 

Necessity  of  findings  ;  jurisdic- 
tion on  accounting.  75  Nun, 
129. 

Jurisdiction  ;  revoking  letters 
of  administration  ;  trial ;  neces- 
sity of  findings.     142  A'.  K.  484. 

Jurisdiction  of  surrogate  to 
determine  right  to  legacy ;  assign- 
ment.    8  Misc.  574. 

Code  Civ.  Pro.,  §  2510,  as  to 
powers  of  clerk  in  probate  cases 
extended  to  all  the  counties.  L. 
1894,  p.  371,  c.  211. 

SUSPENSION  OF  POWER  OF 
ALIENATION. 

Agreement  as  to  devolution  of 
property.     31  Abb.  N,  C  86. 

Contract  suspending  owner- 
ship.    74  Nun,  425. 

TAXES. 

Reduction  of  tax  against  do« 
mestic  corporation ;  application 
by  agent  after  expiration  of  time 
fixed.     140  N.  y.  437. 

Property  of  domestic  corpora- 
tion.    141  N,  y.  251  ;  y^Nun,^, 

—  deduction  of  indebtedness. 
141  A\  y.  196. 

Corporation  franchise  tax.  74 
Ntm,  1 01. 

—  relief ;  effect  of  report.  141 
iV.  K.471. 
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Assessment  of  corporation  ;  re- 
view.    74  Hun,  418. 

—  deducting  non-taxable  as- 
sets.   76  Hun,  454. 

—  action  to  recover  back.  77 
Hun,  182. 

/..  1881,  c.  361,  §  II,  as  to  taxa- 
tion of  corporations  amended. 
Z.  1894.  p.  1302,  c.  562. 

Taxation  of  foreign  corpora- 
tion. 141  N,  K.  118  ;  75  Hun,  6; 
78  Id,  63. 

On  racing  associations.  Z.  1894, 
p.  359,  c.  197. 

Railroad  franchise  tax ;  inter- 
state commerce.     74  Hun,  210. 

Assessing  bank  stock;  correc- 
tion.    74  ////;/,  282. 

Assessment  against  heirs  of  de- 
ceased.    T]  Hun,  537. 

Personal  property  in  possession 
of  trustee.     8  Misc,  32. 

Special  exemption  from  "local 
taxation."     141  N,  Y.  476. 

Real  estate  purchased  with  pen- 
sion money  exempt.     6  Misc.  185. 

Exemption  from  local  taxation. 
74  Hun,  18. 

Legislature  may  release  tax ; 
effect  of  special  act.     142  A^.  Y, 

348. 

Statute  remitting  tax.    'jd  Hun, 

491. 

Action  to  recover  tax.    75  Hun, 

425. 

Action  to  recover  personal  taxes 
against  corporation  ;  demand  ; 
residence.     %  Misc.  w. 

Collection  of  taxes  assessed  in 
the  name  of  deceased  persons  in 
counties  of  over  300,000  and  less 
than  600,000  inhabitants.  L.  1894, 
p.  566,  c.  312. 

Application   of    railroad   taxes 


for  benefit  of  bonded  town.  72 
Hun,  616. 

Proceedings  to  secure  reduc- 
tion of  assessment,    7  Misc,  295. 

Cancelling  illegal  tax  lease.  141 
A^  K.  358. 

Tax  sales  in  Suffolk  County ;  as- 
sessing unoccupied  lands.  141  X, 
I'.  422. 

Act  as  to  tax  sales  in  Brooklyn. 
L.  1894,  p.  688,  c.  353. 

Tax  sales  in  Brooklyn.  Z.  1894, 
p.  1326,  c.  580. 

Transfer  tax ;  appraiser's  re- 
port; deduction  of  debts;  con- 
tingent legacy.    6  Misc.  425. 

—  legacy  to  United  States  tax- 
able ;  stocks  of  foreign  corpora- 
tions.    141   A'.   1'.  479;  73  Hun, 

587. 

—  liability     depending    on^ 
amount  of  estate.    6  Misc.  277. 

—  assessing  estate  of  non-resi- 
dent. 6  Misc,  206 ;  yy  Hun,  325 ; 
Id.  211. 

—  when  contingent  remainder 
cannot  be  appraised.  73  Hun, 
185. 

—  uncertain  future  legacy.  142 
A'.  Y.  219. 

—  life  insurance  policy  payable 
to  personal  representatives  sub- 
ject to  succession  tax.  140  A*.  Y, 
377. 

^—  proceeds  of  real  property. 
7  Misc.  268. 

—  legacy  given  in  consideration 
of  services.     7  Misc.  193. 

—  devise  subject  to  mortgage. 
Z  Misc.  102. 

—  exemption  of  religious  cor- 
poration ;  foreign  corporation 
not  exempt ;  foreign  university. 
31  Abb.N.  C.  287. 
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—  foreign  religious  corpora- 
tions not  exempt,    tj  Hun,  134. 

—  exemption  ;  future  .estates ; 
costs.     76  Hun,  399. 

—  postponing  assessment 
Avhere  uncertainties  exist.  76 
Hun,  257. 

—  penalty  for  delay ;  amend- 
ment of  statute.     76  Hun,  328. 

—  relief  from  penalty.  8  Misc. 
144. 

—  authority  to  refund.  8  Misc. 
55c. 

TELEGRAPH      COMPANIES. 

Conditions  limiting  liability. 
6  i\fisc.  221  \  Z  Id.  217. 

Liability  for  interference  with 
wires  of  another  company.  75 
Hun,  68. 

TENANT   FOR   LIFE. 

Right  to  possession  on  giving 
security.     6  Misc.  174. 

Right  to  possession  of  legacy. 
141  N.  Y.2\. 

What  expenses  chargeable.  73 
Hun,  524. 

Remainderman  may  pay  inter- 
est on  mortgage  and  recover 
amount  from  life  tenant.  L. 
1894,  p.  570,  c.  315. 

Charging  taxes  and  assess- 
ments.    8  Misc.  339. 

TENANTS   IN   COMMON. 

Duty  towards  co-tenant,  y;^ 
Hun,  145. 

Right  of  co-tenant  who  re- 
deems from   tax   sale.     73  Hun, 

167. 

TENDER. 

Necessity  of  keeping  good.  74 
Hun,  527  ;  75  Id.  387. 


TIME. 

Statutory  construction  law,  § 
27,  amended  in  form  as  to  cases 
where  holiday  falls  in  period  of 
two  days.    Z,.  1894,  p.  910,  c.  447 

Noticing  fractions  of  day.  8 
Misc.  420. 

TOWNS. 

Liability  for  defective  highway ; 
contributory  negligence.  72  Hun, 
552  ;  76  Id.  175  ;  142  N.  Y.  510. 

Liability  for  defective  bridge. 
75  Hun,  363. 

Services  of  attorney  to  Boai  d 
of  Excise  a  town,  charge.  6  Misc. 
478. 

Board  ofAuditors;  jurisdiction ; 
procedure  ;  review.      74  Hun,  83. 

Town  elections.     8  Misc.  196. 

Town  law,  §  25,  amended  so  as 
to  permit  determination  of  any 
question  at  special  town  meeting 
which  may  be  lawfully  voted  upon 
and  previous  applications  ratified. 
L.  1894,  p.  508,  c.  280. 

County  law,  §  69,  relative  to  au- 
thorizing towns  to  borrow  money 
amended.     L.  1984,  p.  175,0.  79. 

Town  law,  §  171,  relating  to  fire 
companies  amended.  L.  1894,  p. 
363,  c.  201. 

Acts  relating  to  bonds  for 
drainage  improvements  amend- 
ed.    L.  1894,  p.  605,  c.  328. 

Assessments  for  public  i  m  - 
provements  regulated.  L.  1894, 
p.  1325.  c.  579- 

L.  1889,  c.  453.  §§  11-22,  as  to 
sewer  commissioners  in  certain 
towns  repealed.  L.  1894,  p.  497, 
c.  272. 

Consolidated  school  law  en- 
acted.   L.  1894,  p.  1181,  c.  556. 
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TRADE-MARK. 

Soap  wrapper ;  infringement. 
73  Hun,  xorj^ 

Words  in  common  use.  7 
Misc,  461. 

Use  of  **  bromo  caffeine  *'  sus- 
tained.   142  A^.  Y.  467. 

TRESPASS. 

By  cattle  ;  defenses.  74  Hun, 
129. 

Driving  trespassing  cattle  from 
premises.     ']^  Hun,  583. 

Against  one  in  possession  of 
lands.     75  Hun,  235. 

Possession  of  plaintiff.  'jy 
Hun,  491. 

Injury  to  shade  tree  by  electric 
company.    31  Abb,  N,  C.  198. 

Upon  beach.     76  Hun,  458. 

Destruction  of  property  to  pre- 
vent trespass.     142  A'.  Y.  366. 

In  seizing  property  under  exe- 
cution.    7  Misc,  71. 

Removal  of  electric  wires.  75 
Hun,  68. 

TRIALS. 

Mode;  action  to  establish 
trust.     31  Abb.  N,  C,  63. 

Waiver  of  jury  trial.  75  Hun, 
264. 

Right  to  jury  trial ;  waiver ; 
dismissal  of  complaint.  31  Abb, 
M.  C.  430- 

Jury  trial  in  elevated  railroad 
case.    8  uMisc,  457. 

P'raming  issues  ;  discretion.  77 
Hun,  380. 

Common  law  countercla  i  m  ; 
framing  issues;  reference.  76 
Hun,  62. 


Notice  of  trial ;  clerical  error. 
7  Misc,  539. 

Refusal  to  postpone.    76  Hun, 

585. 

Affidavit  for  adjournment  for 
absence  of  witness.    8  Afisc.  353. 

Jurors;  prejudice.  8  Misc. 
227. 

Code  Civ.  Pro.,  §  1 176.  amend- 
ed so  as  to  permit  six  perempt- 
ory challenges  in  courts  of  record 
and  three  in  courts  not  of  record. 
L,  1894,  p.  881,  c.  434. 

Right  to  open    and    close.     7 
Mtsc,  239. 

Opening  address.    77  Hun,^()i. 

Dismissal  on  opening.     7  Misc. 

645. 

Trial  by  court ;  necessity  of 
reading  testimony  taken  out  of 
court.     140  A'^  Y.  297. 

Examining  adverse  party.  77 
Hun,  578. 

Conflicting  testimony  properly- 
submitted  to  jury.     75  Hun,  537. 

Irresponsive  answer.    75  Hun, 

255. 

When  performance  of  contract 
question  for  jury.    6  Mtsc.  59. 

Improper  remark  in  hearing 
of  juror;  remedy.    140  N.  Y.  382. 

Commitment  of  witness  pend- 
ing trial.     140  A^.  F.  484. 

Establishing  case  by  defend- 
ant's witnesses.    73  Hun,  549. 

Form  of    objections.    7   Misc. 

65. 

Necessity  of  objection  based  on 
pleadings.  74  Hun,  442  ;  75  Id, 
181;  77  ^d,  30. 

Objection  to  remarks  of  coun- 
sel.   76  Hun,  484. 

Irresponsive  answer ;  objec- 
tion;   necessity    of    request    for 
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special  verdict.     31   Add,  N,   C. 

437. 

Necessity  of  moving  to  strike 
out  improper  answer.     141  N,  V. 

64. 

Striking  out  answer.     7  Aft'sc, 

53- 

Stating  grounds  for  motion  to 
strike  out.     75  Nun,  161. 

Objection  to  question  after 
answer;  stating  grounds.  77 
Nun,  139. 

Curing  error  in  admitting  evi- 
dence. 5  M/sc,  543;  75  Nun, 
466;  7  Mt'sc,  147  ;  77  Nun,  595. 

Curing  error  in  charge.  73  Nun, 
203. 

Striking  out  improper  evidence. 
141  N,  K.  185. 

Effect  of  erroneous  admission 
of  evidence  against  objection  of 
co-defendant.    76  Nun,  iSi. 

Striking  out  part  of  answer; 
failure  to  ask  for  direction  of  ver- 
dict.    8  Af/sc,  291. 

Dismissal  of  complaint.  31  Add. 
N.  C.  246. 

Necessity  of  motion  to  dismiss. 
7  Misc.  544. 

Motion  to  dismiss  on  pleading. 
75  Nun,  573. 

Motion  to  dismiss  complaint 
for  insufficiency.     76  Nun,  557. 

Dismissal  upon  the  merits.  31 
Add,  N.  C,  373. 

Dismissal  of  equity  action.  8 
Misc.  484. 

Allowing  insufficient  time  to 
sum  up ;  remedy.  31  Add.  N.  C. 
66. 

Charge  as  to  right  to  disregard 
testimony  of  witness  swearing 
falsely.     8  Misc.  610. 

Chaige  ;  commenting  on  failure 
Vol.  XXXI.— :', 


to  produce   witnesses.      8  Misc, 

449- 

Charge  as  to  value  of  legal  ser- 
vices.    142  ^V.  Y.  47. 

Charge  as  to  new  evidence  on 
second  trial.     7  Misc.  482. 

Charge  as  to  circumstantial  evi- 
dence.    140  N.  Y.  350. 

Charge  as  to  failure  of  defend- 
ant in  criminal  case  to  be  sworn. 
i^oN,  K  484. 

Instruction  of  jury  in  absence 
of  counsel.    6  Misc,  114. 

Requests  to  charge.  75  Nun, 
161. 

Request  to  submit  question  to 
jury.     8  Afisc,  246. 

Requests  to  go  to  jury.  76 
Nun,  229. 

Error  in  instructing  jury,  when 
harmless.     6  Misc.  75. 

When  direction  of  verdict  prop- 
er.    142  N,  Y,  334. 

Directing  verdict  on  pleadings. 
76  Nun,  312. 

Direction  of  verdict  subject  to 
opinion  of  general  term.  8  Misc, 
428. 

Testimony  of  interested  wit- 
ness ;  direction  of  verdict.  31 
Add,N,  C.  149;  75  Nun,  48;  7 
Misc,  33. 

Note  on  testimony  of  interest- 
ed witness.     31  Add,  N.  C,  157. 

Receiving  verdict;  absence  of 
party.    76  Nun,  42. 

Power  to  alter  verdict  by  strik- 
ing out  condition.     7  Misc.  506. 

Reducing,  verdict ;  appeal.  74 
Nun,  284. 

Verdict  not  set  aside  in  aid  of 
defense   not  pleaded.     76  Nun^ 

3. 

Amending  verdict  to  include 
interest.     7  Misc,  6. 
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Verdict  in  ejectment  must  de- 
fine lands.     8  Mtsc,  45. 

Motion  for  new  trial  on  judge's 
minutes.     31  Abb,  yV.  C.  66. 

Findings.     31  Abb.  N.  C,  76. 

—  as  to  fraud.     76  //uft,  408. 
Code  Civ.  Pro..  §§  993,  1022  and 

1 337,  as  to  findings  and  exceptions 
thereto  amended.  L.  1894,  p. 
1719,  c.  688. 

Necessity  of  requests  to  find. 
8  Af/'sr.  256  ;  77  //un,  244. 

Proper  form  of  request  to  find. 
6  Afi'sc.  325. 

—  in  creditor's  suit.    y6  Hun, 

493. 

—  assumption  from  facts  found. 

74  ////«,  393. 

Criminal ;  plea  of  former  judg- 
ment ;  separate  trials.    142  A1  V, 

130- 

—  copnpetency  of  juror.  73 
Hun,  601. 

—  evidence  of  infant  witness ; 
corroboration.     74  Hun,  264. 

—  opening  address.  73  Hun, 
534.601. 

—  suspending  sentence ;  condi- 
tions.    141  N.  y.  288. 

—  charge.  77  Hun,  498;  73 
Id,  162. 

TRUSTS. 

Presumption  of  discharge  of 
trust  for  creditors.     140  ^V.  Y.  99. 

Testamentary ;  invalidity.  74 
Hun,  297. 

Declaration,  how  established. 
140  yV.    Y,  114. 

—  necessity  of  delivery.  76 
Hun,  414. 

Defined   beneficiary  necessary. 

75  Hun,  74. 

Want  of  beneficiary.     76  Hun, 

508. 


Action  to  establish.  31  Abb,, 
N.  C.  63. 

Declaration  by  deceased  ;  right 
to  interest  from  his  estate.  140 
iV.  K  474. 

Establishing  trust  in  lands; 
proceeds ;  remedy  upon  repudia- 
tion.   6  Afi'sc.  12. 

Hy  savings  bank  deposit.  74 
Ilun,  53  ;  7  Misc.  366. 

Trust  for  payment  of  aiinuities 
valid  ;  unlawful  accumulation  of 
surplus.    140  A'.  F.  516. 

Accumulation  of  income.  75 
Hun,  155. 

Declaration  ;  settler  as  trustee ; 
separate  trusts.     140  A'.  >'.  135. 

Revocation  ;  necessity  of  seal  to 
instrument.     140  A'.  K  249. 

Conveyance  to  agent  in  con- 
sideration of  future  support.  72 
Hun,  435. 

To  collect  rent  and  pay  charges. 
ZMisc.  115. 

Discretion  as  to  application  of 
income ;  control  by  court ;  re- 
moval of  trustees,     8  Afisc.  660. 

Rfeaching  bank  deposit.  31 
Abb.  N.  C.  7. 

Loss  of  testamentary  trust 
fund  ;  contribution  by  legatees  ; 
liability  to  refund.  141  A'^.  K. 
256. 

Action  to  remove  testamentary 
trustee.     8  Afisc.  236. 

Testamentary  trustee ;  re- 
moval; forfeiture  of  extra  com- 
pensation.    76  Hun,  251. 

Appointment  of  new  trustee. 
77  Hun,  244. 

Interest  in  purchase  of  trust 
property;  who  not  a  bona  Jide 
purchaser.     8  Afisc,  640. 

Commissions  of  testamentary- 
trustee.     73Hun,$y, 
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Trustee's  commissions  for  re- 
ceiving and  paying  out ;  conduct- 
ing business  ;  taking  commissions 
in  advance  of  accounting.  140 
iV.  K.  260. 

Transfer  by  one  trustee ;  pur- 
chase by  trustee  ;  remedy ;  de- 
lay.    14  A''.  Y,  394. 

Charging  trustee  with  interest. 
11  Hun,  524. 

Commingling  funds ;  charging 
trustee  with  interest;  allowance 
for  office  expenses.  140  N,  V. 
609. 

Trustee's  liability  for  interest. 
140  A^.  K  468. 

Enforcing  judgment  for  ali- 
mony.    31  Add.  N.  C,  239. 

UNDERTAKING. 

6  Mf'sc, 


Liability   of  sureties. 

304. 

Form ;  joint  and  several.  76 
Bun,  339. 

On  appeal ;  liability  of  sureties. 
6  Afisc.  575. 

—  failure  to  secure  approval. 
6  Mt'sc.  438. 

—  remedy  ;  attorney's  lien.  78 
Hun,  18. 

Right  of  sureties  as  effected  by 
decision  rendered  on  stipulation 
for  judgment  absolute.  76  Hun, 
264. 

Party  giving  undertaking  or 
bond  may  deposit  securities  to 
secure  sureties.  L.  1894,  p.  362, 
c.  200. 

Municipal  corporation  or  officer 
excused  from  giving  undertaking; 
liable  for  damages  amending 
Code  Civ.  Pro.,  §  1990.  Z.  1894. 
p.  189,  c.  90. 

Sureties  on  undertaking  on  ap- 


peal to  receive  notice  before 
action,  amending  Code  Civ.  Pro., 
§  1309,  to  take  effect  Sept.  i, 
1894.    Z.  1894,  p.  228,  c.  108. 

USE  AND  OCCUPATION. 

Right  to  recover  from  one  in 
possession.    7  Misc.  155. 

Of  infant's  real  estate.  76  Hun, 
186. 

USURY. 

Effect  of  renewal.  72  Hun, 
321. 

Form  of  transaction  immaterial. 
yy  Hun,  65. 

Promissory  note.    7  Mi'sc,  567. 

Sale  of  note  then  having  its 
inception.     7  Mtsc.  430. 

Purchase  of  accommodation 
paper  at  discount;  estoppel.  8 
Aftsc,  323. 

Sale  of  note.    72  Hun,  373. 

Usurious  note  ;  right  of  trans- 
feree of  endorser ;  notice.    6  Misc, 

27. 

Affecting  mortgage.  73  Hun, 
212. 

Action  to  cancel  chattel  mort- 
gage.   6  Misc.  347. 

Buying  paper  from  corporation. 
74  Hun,  585. 

VARIANCE. 
In  action  for  slander,    yy  Hun, 


506. 

As  to  time,  when  immaterial. 
yy  Hun,  440. 

VENDOR  AND  PURCHASER. 

Shortage  of  land.     74  Hun,  68. 
Title  subject  to  approval.     6 
Afi'sc.  132. 
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Defect  in  title  J  waiver ;  knowl- 
edge of  attorney.     1 40  N.  V,  432 . 
Unmarketable  title.     76  Hun, 

354. 

Compelling  acceptance  of  title ; 
effect  of  decision.    77  Hun,  208. 

Lis  pendens  not  an  incum- 
brance ;  right  to  strict  perform- 
ance ;  objections  to  title.  8  Misc. 
126. 

Vendor's  lien ;  taking  note : 
bona  fide  encumbrance.  141  N, 
r.  462. 

Contract  for  exchange;  omis- 
sion to  specify  place  of  perform- 
ance ;  objections  to  title.  7  Misc, 
601. 

VERIFICATION. 

When  privilege  exists.  8  Misc, 
547. 

VESSELS. 

Action  for  demurrage ;  dam- 
ages.   6  Misc.  140. 

Liability  for  demurrage.  142 
N.  v.  391- 

What  constitutes  unseaworth- 
iness.   73  Hun,  218. 

Action  for  freight;  damages 
for  delay.    7  Misc.  147. 

Signals;  collision.  76  Hun, 
258. 

Statutory  rule  of  navigation ; 
local  custom.    76  Hun,  181. 

VILLAGES. 

Duty  of  trustees  in  respect  to 
streets ;  liability  for  injuries,  73 
Hjin,  443. 

Powers  of  trustees ;  ordinance. 
7^  Hun.  317. 

—  record  of  vote  appointing 
commissioners.     76  Hun,  85. 

L.  1889,  c.  507,  §  I,  authorizing 


establishment  and  collection  of 
water  rates  amended.    Z,.  1894,  p. 
513.  c.  284. 
Extension  of  boundaries.     142 

A^.  K  343. 

Authorized  to  furnish  electric 
or  gas  light.  L.  1894,  p.  1699,  c. 
680. 

Destruction  of  garbage  provided 
for.    L.  1894,  p.  1677,  c.  666. 

Liability  for  negligence  in 
maintaining  water  system.  6  A^fisc. 

233- 
Local  improvement ;  confirming 

report  of  commissioners.  74  Hun, 
81. 

Application  of  L.  1870,  c.  291, 
tit.  8.  §  28.    73  Hun,  498. 

Alteration  of  highways  regulat- 
ed.   L.  1894,  p.  330.  c.  172. 

WAIVER. 

Acquiescence  in  payment  by 
receiver.     140  N.  Y.  321. 

Admission  of  service.  6  Misc. 
16. 

WAREHOUSEMEN. 

Liability  to  transferee  of  goods. 
6  Misc.  227. 

Warehouse  receipt  issued  to 
officer  signing  it.     75  Hun,  55. 

Issuing  receipt ;  use  as  collater- 
al to  draft.     142  N.  K  169. 

Damages  for  failure  to  main- 
tain specified  temperature.  8 
Misc.  308. 

WASTE. 

Injunction  against.  31  Abb, 
N.  C.  387. 

WATER  COMPANIES. 
Transportation    corporation  *  s 
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law,  §§  8 1 ,  84,  amended .    L,  1 894, 
p.  403,  c.  230. 

WATER  COURSES. 

Obstruction  by  narrow  bridge. 
73  Hun,  296. 

Grant  of  right  to  draw  water 
•construed,     y^  Hun,  lo. 

Artificial  deepening  of  stream. 
75  Hun,  562. 

Interference  with  stream ;  lia- 
bility of  contractor.  141  A''.  K. 
521. 

Obstruction  by  dam  ;  flooding 
real  property.     75  Hun,  479. 

Maintaining  obstruction.  75 
Hun,  487. 

Diversion  ;  damnum  absque  in- 
juria.   77  Hun,  71. 

Right  of  floating  logs ;  injury 
to  dam.    77  Hun,  429. 

WHARVES. 

Liability  for  obstruction  in 
river  in  approach  to  wharf ;  con- 
tract.    142  iV.  K.  564. 

WILLS. 

Testamentary  capacity;  undue 
influence  ;  execution  by  testator. 
72  Hun,  548;  74  A/.  462;  75/^. 
593 ;  7  Misc.  220. 

Effect  of  dispositive  provis- 
ions after  signature.    6  Misc.  71. 

Proving  execution.  141  A^.  K. 
152. 

Appointment  of  executors  and 
trustees.     76  Hun,  251. 

Who  may  take.  Bequest  to 
one  for  benefit  of  another  who  is 
incapable  of  taking ;  benevolent 
corporation;  indefinite  bequest; 
alternative  absolute  gift,  -jy  Hun, 
J298. 


Computing  amount  which  be- 
nevolent societies  may  take.  76 
Hun,  567. 

Action  to  construe  indefinite 
gift  to  church ;  will  executed 
within  two  months  of  death; 
effect  of  incapacity  of  part  of 
residuary  legatees.     8  Misc.  388. 

Right  of  benevolent  society  to 
take  where  testator  dies  within 
two  months.     31  Abb.  N,  C.  422. 

Probate :  taking  further  testi- 
mony at  general  term.  74  Hun; 
94. 

—  when  refused.    6  Misc.  484. 

—  when  refused  as  to  both  real 
and  personal  property.  141  N. 
Y.  166. 

—  of  wills  of  non-residents 
regulated.    L.   1894,  p.   1821.   c. 

731. 

—  single  witness  proving  sig- 
nature by  mark.    76  Hun,  i. 

—  evidence  of  absent  witness. 

75  Hun,  471. 

—  conflicting  testimony  of 
witnesses;  attestation  clause  ;  in- 
terested witness.     141  A^.  Y,  389. 

—  trying  status  of  contestant; 
marriage.     76  Hun,  200. 

—  evidence ;  undue  influence. 
78  Hun,  43. 

Effect  of  refusal  of  probate.  31 
Abb.N.C.  113. 

Code  Civ.  Pro.,  §  261 5,  amended 
by  omitting  requirement  that 
legatees,  etc.,  be  cited  on  probate, 
and  §  2617  amended  by  providing 
for  giving  them  notice  in  case  of 
contest,  to  take  effect  Sept.  i, 
1894.     L.  1894,  p.  241,  c.  118. 

Action  to  establish.  73  Hun, 
143. 

Proving   execution  in  actioiu 

76  Hun,  516. 
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Action  to  determine  validity; 
injunction.     74  Hun^  370. 

Action  to  determine  heirs  of 
testator.     73-^««,  353. 

Validity.  Unlawful  suspen- 
sion. 141  A'.  Y,  18;  73  Hun, 
298 ;  8  Misc,  115;  74  Hun^  297. 

—  when  entire  will  fails.  7 
Misc,  334. 

Election,  Acceptance  of  benefit 
by  legatee.     7  3  Hun,  1 1 3. 

Effect  of  widow's  election.  140 
N,  K.  421. 

Interpretation  ;  power  of  court. 
76  Hun,  240. 

Construction  favoring  equality 
among  children;  vesting;  gift 
over  on  death  of  first  taker.  142 
N.  Y.  433. 

When  bequest  of  debts  does 
not  include  bond  and  mortgage. 
141  A^  K.  58. 

Gift    by   implication.     5    Misc. 

557. 

Gift  to  class ;  right  of  survivor. 
140  A^.  Y.  241. 

"  Children"  held  not  to  include 
grandchildren.     140  N,  K  599. 

Gift  of  specific  shares  ;  right  to 
increase,    140  N,  Y,  498. 

Construction  of  residuary 
clause.     72  Hun,  568. 

Construction ;  undisposed  o  f 
income.     6  Misc.  72. 

Devise  charged  with  legacy; 
enforcing  lien.    75  Hun,  377. 

•*  Profits  "   defined.       75  Hun, 

533. 

Devise  with  direction  to  sell  at 
particular  time.     75  Hun,  39. 

When  testamentary  trust  cre- 
ated ;  union  of  interests.  75 
Hun,  239. 

"  Bequeath  "  applied  to  real 
property.     74  Hun,  297. 


Gift  to  executor  individually. 
142  N.  Y,  327. 

Failure  to  dispose  of  remainder ; 
unlawful  suspension.  7  Misc. 
619. 

Separating  legal  from  illegal 
trusts;  unlawful  suspension.  76 
Hun,  469. 

Relieving  life  tenant  from  taxes. 
8  Misc.  339. 

Gift  in  trust;  defiiliteness.  S 
Misc.  628. 

Equitable  conversion ;  undis- 
posed of  proceeds  go  to  heir.  74 
Hun,  352. 

Vested  remainder.  31  Abb.  A\ 
C.  468  ;  142  N.  Y.  322. 

—  after-born  children.  142  A^, 
K23. 

Life  estate  with  vested  re- 
mainder in  children.  73  Hun, 
476. 

Remainder;  lapse;  liability  of 
residuary  legatee.     76  Hun,  92. 

When  legacies  are  vested.  76' 
Hun,  429. 

When  legacies  charged  on 
land  ;  enforcing.    8  Misc.  145. 

Abatement  of  legacies ;  charge 
on  land.    8  Misc.  193. 

Legacy  when  general ;  interest. 
140  A'^.  K  421. 

Lapse  of  devise  to  issue.  141 
A'.  K  29. 

Description  in  devise.    73  Hun^ 

371. 

Gift  for  life.    6  Misc.  524. 

Devise  ;  life  estate.  73  Hun^ 
485. 

Power  of  sale  ;  extinguishment. 
142  N.  Y.  160. 

Power  of  sale  not  affecting 
specific  devise.     76  Hun,  27 r. 

Implied  power  of  sale.  140  A^. 
Y.  402. 
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Power  to  trustees  to  manage 
property ;  making  improvements. 
140  .V.  y.  609. 

Imperative  trust  power  of  ap- 
pointment; right  of  intended 
appointees.     140  A'.   V.  337. 

Power  of  appointment ;  limit- 
ing clause:  lapse.  140  A\  V. 
1 22. 

Privilege  of  attorney.     72  Nun, 

495 ;  77  Jii'  569. 

Evidence  of  physician.  73 
Hun,  560;  78  Id.  104. 

Note  on  physician's  examina- 
tion before  trial.  31  Abb,  A'.  C. 
370. 

Communications  between  hus- 
band and  wife.  141  A'.  K.  457  ; 
140  Id,  484. 

Right  of  defendant  in  divorce 
to  testify.     J'^  Hun,  261. 

Exemption  from  service.  74 
Hun,  130. 

Privilege  of  witness  before 
grand  jury.  8  Misc,  152;  Id. 
159. 

Credibility  of  party.  6  Misc. 
66. 

—  failure  to  corroborate.  75 
Hun,  204. 


Note  on  testimony  of  interest- 
ed witness.     31  Abb.  A\  C.  157. 

Corroboration.     9  Jlf/sc.  20. 

Conclusiveness  of  testimony: 
contradictory  statements.  8 
M/sc.  538. 

Impeachment.  6  M/'sc.  535;  8 
Id.  227. 

—  proving  violation  of  city  or- 
dinance.    6  M/sc .  579. 

Impeaching  declarations.  7 
M/sr,  428. 

Attack! njy  reputation  of  party 
who  was  witness.     7  J//V.  232. 

Contradicting.  72  //////,  412; 
74  Id,  279. 

—  adm issions  by  co-respondent. 
141  A'.  >'.  457. 

Cross-examination  :  statement 
to  third  person.  31  Abb.  A'.  C. 
281  :  7  M/sc.  190. 

Testing  recollection.  75  Htr/i, 
17. 

Code  Civ.  Pro.,.  §  829  140  A'. 
V.  281  ;  141  Id.  76 ;  Id.  325 ; 
Id.  389:  142  Id,  140:  74  Hun, 
273;  77  ^d.  I  ;  Id,  65:  Id.  107; 
7%  Id,  43 ;  7  Misc.  670  ;  8  Id,  82  ; 
8  Id,  458. 


*      K  . 
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